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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

GONZALO D. HERNANDEZ, Case No. CV 16-03935-RA0
Plaintiff,
V. MEMORANDUM OPINION AND
ORDER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

l. INTRODUCTION

Plaintiff Gonzalo D. Hernandez (‘&htiff”’) challenges the Commissioner

denial of his application for a period disability, disability insurance benefi
(“DIB”), and supplemental security incon&sSI”). For the reasons stated belg
the decision of the CommissionsrREVERSED ad REMANDED.
. PROCEEDINGS BELOW

On July 18, 2012, Plaintiff filed a chaifor a period of disability, DIB, an
SSI alleging disability beginning June 8, 2007. (Administrative Record (“AR”)

90.) His applications were denieditially on February 8, 2013, and upc
reconsideration on July 22013. (AR 93, 98, 114.)On September 26, 201
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Plaintiff filed a written request for hearingnd a hearing was held on October
2014. (AR 38, 121.) Represented by calnend assisted by an interpret
Plaintiff appeared and testified, along wah impartial vocational expert and

impartial medical expert. (AR 40-86QPn November 21, 2014, the Administrati
Law Judge (“ALJ”) found thaPlaintiff had not been under a disability, pursuan

29,

t to

the Social Security Act,since June 8, 2007. (AR 31-32.) The ALJ's decision

became the Commissioner’'s final deaorsiwhen the Appeals Council deni

Plaintiff's request for revie. (AR 1.) Plaintiff filed this action on June 3, 2016.

(Dkt. No. 1.)

The ALJ followed a five-step sequent@ltaluation process to assess whether

Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity since JuBe2007, the alleged onset date (“AOD’

(AR 24.) Atstep twag the ALJ found that Plaintiff's seizure disorder is a seyere

impairment. (AR 25.) Astep three the ALJ found that Plaintiff “does not haye

an impairment or combination of impairnte that meets or medically equals the

severity of one of the listed impairmenth 20 CFR Part 404, Subpart P, Appen
1.” (AR 26.)

I

I

I

! Persons are “disabled” for purposes edaiving Social Security benefits if the

are unable to engage imya substantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).

2 The ALJ noted that Plaintiff workeds a manager at an apartment build
between 2007 and 2011, for which he received in-kind pay in an amount that
be disqualifying at this step. (AR 24HBlowever, because the ALJ found that

record as a whole supported a finding bt disabled,” the ALJ did not make
outcome-determinative finding at this stepstead proceeding with respect to

entire period from the AOD through the date of decision. (AR 24-25.)
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Before proceeding to step four, the ALJ found that Plaintiff has the res
functional capacity (“RFC”) to:

[Plerform a full range of work aall exertional levels but with no
exposure to hazards (e.g., moving maehy, motor vehicles, heights,
ladders, and bodies of water). Ttlaimant is able to communicate
verbally in English, but has problems with reading and writing.

(1d.)

At step four, based on Plaintiff's RFC andelvocational expert’s testimon

the ALJ found that Plaintiff was unable perform any past relevant work. (AR

30.) At step five, “[c]onsidering the chaant's age, education, work experien
and residual functional capagit the ALJ found that “there are jobs that exist

significant numbers in the national econothgt the claimantan perform.” id.)

Accordingly, the ALJ determined that Ri&iff has not been under a disability frgm

the AOD through the date of the decision. (AR 31.)
. STANDARD OF REVIEW
Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence and & fgmoper legal standadvere applied

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrue504 F.3d 1028, 103519 Cir. 2007) (citingRobbins v. Sog.
Sec. Admin.466 F.3d 880, 882 (9th Cir. 2006))\n ALJ can satisfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]he Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
3
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the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). “Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9tir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d at
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sufiste our judgment for that of the ALJ.”). The Col
may review only “the reasornmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gmai upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {9 Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises the following issuesrfoeview: (1) whether the ALJ erred

evaluating physicians’ opinions; (2) whettiee ALJ erred in assessing Plaintift
credibility; (3) whether the ALJ erred in determining Plaintiff's RFC; (4) whe
the ALJ erred in evaluating lay witnesatsiments; and (5) whether the ALJ er
in the vocational analysis. (Joint Sulssion (*JS”) 3.) For the reasons below,
Court agrees with Plaintiff regarding tbeealuation of his physicians’ opinions a
remands on that ground.

A. The ALJ Did Not Properly Evaluate The Opinion Of Plaintiff's

Treating And Examining Physicians

Plaintiff argues that the ALJ failed farovide legally sufficient reasons
reject the opinions of his treag and examining physiciansSd€eJS 3-11, 21-24.
The Commissioner argues that the ALbperly evaluated all of the medic
opinion evidence. SeelS 12-21.)

1. Applicable Legal Standards
Courts give varying degrees of defece to medical opinions based on

provider: (1) treating physicians who exam and treat; (2) examining physicia
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who examine, but do not treat; and (3) non-examining physicians who d
examine or treat.Valentine v. Comm’r, Soc. Sec. Admbi/4 F.3d 685, 692 (9t
Cir. 2009). Most often, the opinion of aating physician is given greater weig
than the opinion of a non-treating physigiaand the opinion of an examinir
physician is given greater weight thdre opinion of a non-examining physicig
See Garrison v. Colvjrivy59 F.3d 995, 1012 (9th Cir. 2014).

The ALJ must provide “éar and convincing” reasoms reject the ultimate

conclusions of a treating or examining physici&mbrey v. Bower849 F.2d 418
422 (9th Cir. 1988)Lester 81 F.3d at 830-31. Whea treating or examining
physician’s opinion is contradicted by another opinion, the ALJ may reject it
by providing specific and legitimate reasagported by substtal evidence in
the record. Orn, 495 F.3d at 633 ester 81 F.3d at 830Carmickle v. Comm’r
Soc. Sec. Admin533 F.3d 1155, 1164 (9th Cir.2008“An ALJ can satisfy the
‘substantial evidence’ requirement by t&g out a detailed and thorough summ
of the facts and conflicting evidence, stgtihis interpretation thereof, and maki
findings.” Garrison 759 F.3d at 1012 (citation omitted).
2. Discussion
a. Treating Neurologist Garnik Yegyan, M.D.

Dr. Yegyan began treating Plaihin February 2008. $eeAR 313, 422.)
Upon initial examination, Dr. Yegyan obsed/that Plaintiff had a clean and ng
appearance, adequate egentact, a cooperative attde, intact cognition an
memory, intact judgment, normal thoughopesses, and a stable mood. (AR 3
see AR 25.) Dr. Yegyan documented Plafif's complaints of seizures sing
childhood and noted his descrgnti of the seizures. (AR 313geAR 27.) Dr.
Yegyan continued to treat Plaintiff until 20, recording his objective finding
(SeeAR 321-28, 465-73.) The ALJ obsedvéhat between daary and Octobe
2014, Dr. Yegyan described Ri&ff's seizure disorder as being stable and w
controlled. (AR 28see469-73.)
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In January 2012, Dr. ¥gran completed a United States Citizenship

Immigration Services form for MedicdCertification for Disability Exceptions.

(AR 429-32.) Dr. Yegyan stated that Pi#its seizures are preceded by an a
and consist of generalized tonic-clonidzsees, tongue biting, foaming of t
mouth, and postictal confusion. (AR 430.) Dr. Yegyan diagnosed Plaintiff
epileptic grand mal seizuresnajor depressive disordewith severe recurren
episodes, headaches, memory distutbanunspecified anxiety, and cogniti
deficits due to cerebrovascular diseadd.) (He also identified poor concentratig

poor memory, low energy, poor sleep, irritability, inability to focus and learn

skills, and auditory and visual halluctrans. (AR 431-32.) Dr. Yegyan indicate

that Plaintiff's writing andreading abilities are impaired, and as a result of
medical problems, Plaintiff had begun lgihis memory and concentration. (A
432.) Dr. Yegyan identified chronic degssion and anxiety as major medi
problems and stated that stressful gsitwes can worsen Plaintiff's social ar
occupational functioning.Id.)

Dr. Yegyan also completed a Seizures@der Questionnaire in June 20!
(AR 422-24.) Although Dr. Yegyan had notsaloved one of Plaintiff's seizures,

documented a descriptiongwided by Plaintiff's wife. (AR 422.) Dr. Yegyan

and

noted residual effects of po@moncentration, poor memory, and irritability, and

medication side effects of dizziness,takility, and poor concentration. (AR 42
24.)
The ALJ did not acknowledge or diss the Medical Certification fg

Disability Exceptions form or the SeiamurDisorder Questionnaire. Plaint

contends that the ALJ erred by not exding or weighing these opinions by Dr.

Yegyan. (JS 6-7.) Plaiff highlights Dr. Yegyan's comments about Plaintift
symptoms and diagnoses, noting that sygms and diagnoses are included in
description of what constitutes a medioplnion under 20 CFR § 404.1527(a). (
21-22.)
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For claims filed before March 27, 2ZD1medical opinions are defined
“statements from physiciarad psychologists or othacceptable medical sourc

that reflect judgments about the natumed severity ofyour impairment(s)

AS

(D
(7]

including your symptoms, diagnosis apobgnosis, what you can still do despite

impairment(s), and your physical or mentastrictions.” 20CFR § 404.1527(a)(1).

The Commissioner focuses on the lattertiparof this language, contending th
Dr. Yegyan’s statements did not congit medical opinions because Dr. Yegy

did not explain Plaintiff's functional impanents or abilities. (JS 13.) TH

Commissioner notes that Dr. Yegyan €raly listed Plaintiffs subjective

symptoms” and did not explain what Plaintiff could still do despite his impairn
“as needed to constitute a medical m@n.” (JS 13-14.) However, th
Commissioner provides no support foristhinterpretation of the regulator
language. Statements regarding a claimassgrictions and what he can do desj
his impairments are listed &gesof statements that “reflect judgments about
nature and severity of [a claimant’'s]pairment(s),” but they are not mandated
the express language of ZIFR § 404.1527(a)(1)See Parvon v. ColviNo. CV
15-00110 ACK-BMK, 2016 WL 1047992, at *10 (D. Haw. Mar. 11, 20
(“Defendant provides no case law impport of the contention that medic
opinions must contain a description ‘@fhat [a claimant] can still do despi
impairment(s), and [a claimant’s] physicat mental restrictions.” Nor has tf
Court been able to locate any supporitage law. Indeed, the Court notes that
regulations simply state that medical opinions nmyude statements regarding
claimant’s limitations or regttions.” (citation omitted)).

Dr. Yegyan’s statements reflected judgments about the nature and sevs

Plaintiffs impairments, including Plaintiffs symptoms (AR 423 (pog

concentration, poor memangand irritability); AR 430 (dizziness, poor memo
cognitive deficits, tension headaches, angétfulness)), Plaintiff's diagnosis an

prognosis (AR 422 (diagnosing grand maizsees since 2008); AR 430 (listin
7
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diagnoses of epileptic gnd mal seizures, major dewsive disorder, memory

disturbance, anxiety, and cognitive defedue to cerebrovascular disease)), and

Plaintiff's mental restrictions (AR 432 i(fability to focus and learn new skills

“any stressful situation can worsen hgecial and occupational functioning”)).

N

Accordingly, the Court finds that Dr. ggan provided a proper medical opinian.
SeeBoardman v. Astrye286 F. App’x 397, 399 (9tiCir. 2008) (finding that a
physician “clearly expresseal medical opinion” when hdescribed a claimant’s

symptoms, gave a prognosisnda described restrictionsParvon 2016 WL

1047992, at *10 (finding that an examinipgysician’s statement on the nature and

severity of impairments, symptomgjiagnosis and progses, and mental
restrictions constitutta medical opinion).

The ALJ referenced some of Dr. ¢i&n’s objective clinical findingssée
AR 25, 27-28), but she did not discuss Begyan’s opinions contained within the

Medical Certification for Disability Exqeions form or Seizure Disorder

Questionnaire, nor did she assign them any weight or give specific reasgns fi

rejecting them. Although Dr. Yegya'opinion seemingly contradicted Dr.
Goodman’s opinion—which the ALJ fountb be supported by the objectiy
medical evidence as a whole (AR 25)—#k] was required to set forth specific
and legitimate reasons, supported bybstantial evidence, for rejecting DOr.
Yegyan’'s opinions. “The decision of afLJ fails this test when the AL{J
completely ignores or neglects to mentia treating physician’s medical opinipn
that is relevant to the mexdil evidence being discussed.ingenfelter 504 F.3d at
1045;see Garrison759 F.3d at 1012-13 (“Where &hJ does not explicitly rejec

a medical opinion or set forth specificgitmate reasons for crediting one medical

~t

opinion over another, he errqinternal citation omitted))Marsh v. Colvin 792
F.3d 1170, 1171-72 (9th Cir. 2015) (findingattan ALJ erred by not mentioning

treating provider’s opinion that commgated a diagnosis, subjective symptoms,

and observations about the claimant’s abilities).

8
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The Court finds that the ALJ failed fwovide any legallysufficient reasons

to reject the opinions and statemept®vided by Dr. Yegyan. Additionally,
because the ALJ's decision completaéfyhores these reports, the Court can
determine whether the ALJ considered trmmhow they may have factored into t

weight given to other medical opinion¥he Court therefore isnable to determin

whether the error was harmlesSee Buchanan v. Colyi636 F. App’'x 414, 415;

16 (9th Cir. 2016) (remanding when ti@ourt could not determine how thrg
doctors’ opinions may have factored irttee ALJ’s analysis because the AL
decision was “completely silent” about those opinions).

b. Examining Neurologist Sarah Maze, M.D.

Dr. Maze performed a neurological evafion of Plaintiff in January 2013.

(AR 373-78.) The ALJ observed that Daze limited Plaintiff to occasionall
lifting 50 pounds, standing andalking for 6 hours of an 8-hour workday, sitti
for 6 hours of an 8-hour workday, no ogigon of motor vehicles, and no expost
to heights, moving machineryna unprotected water. (AR 28¢eAR 377.)

In the same part of the decisiongtliALJ also considered the opinion

William A. Rack, M.D., an impartial medica&xpert who testified at the hearing.

(AR 29; seeAR 48-67.) Dr. Rack recommendéuat Plaintiff avoid exposure t
hazards such as moving mawry, motor vehicles, hghts, ladders, and bodies
water. (AR 29, 55, 66.) Dr. Rack did nm¢lieve that Plaiiff had any exertiona
limitations. (AR 29, 56.)

The ALJ found that the opinions amrning Plaintiff's environmentg
limitations were “deserving of significarprobative weight” because they we
consistent with the medicalidence of a history of seires and “otherwise mostl
normal musculoskeletal and neurologidahctioning.” (AR 29.) The ALJ als(
noted that, as neurologists, Dr. Maze &dRack have “knowledge, training, al

a perspective” that could reasonably giliem greater insight into the limitatior

related to Plaintiff's impairment. Id.) However, due tdhe lack of evidence
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regarding anatomical abnorhti&s and functional limitations of Plaintiff's spine

and extremities, the ALJ gave greater giwito Dr. Rack’s opinion on Plaintiff’
“ability to perform exertional activities.”ld.)

Despite recognizing Dr. Maze’s professamsight into limitations impose

by Plaintiff's impairment, the ALJ failed tdiscuss all of the limitations that Dy.

Maze assessed. Specifically, in the secof her opinion addressing environmer
limitations, Dr. Maze determined that Piaff “cannot be left unattended becau
of his frequent seizures especially seemuconsisting of standing and walking
(AR 377.) The ALJ did not mention this limitation, despite finding that
environmental limitations deserveddsificant probative weight.” (AR 29.)
Although the ALJ need not accept thdiexty of an examining physician’
opinion, she may not reject it without prding legally sufficient reasons for doir
so. See Embrey v. BoweB49 F.2d 418, 422 (9th Cir. 198&)ester 81 F.3d at
830-31;see also Khan v. ColvitNo. EDCV 12-2106-MAN, 2014 WL 2865173,
*8 (C.D. Cal. June 24, 2014) (“The ALJ’s failure to proffer any reason, let aloj
appropriate reason, for failing to incomate properly and/or to explain tl
dismissal of a portion of [a reviewing phgian]'s opinion ©nstitutes error.”)
Because the ALJ did not include the pitmtion on Plaintiff béng left unattended
in the RFC assessment or in the hypotads$i posed to the vocational expert, i
not clear that the ALJ considered this limitatioBee Stout v. Comm’r, Soc. S
Admin, 454 F.3d 1050, 1056 (9th Cir. 200@jnding that an ALJ's “silent

disregard” of an uncontradicted opinion thatlaimant needed constant supervisi
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left the Court “with nothing to review tdetermine whether the error materially

impacted the ALJ’s ultimate decision”).

The Court finds that the ALJ erred inliag to provide any legally sufficient

reasons to reject this portion of Dr. Maze’s opini@ee Khan2014 WL 2865173
at *8.
I
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C. ExaminingPsychiatrist Edward Ritvo, M.D.

Dr. Ritvo performed a complete ps$yatric evaluation of Plaintiff in

December 2012. (AR 366-70.Dr. Ritvo assessed th&taintiff had moderate

impairment in his ability to understd, remember, or complete compl

commands; interact appropriately witlupgrvisors, coworkers, or the public;

comply with job rules such as safedynd attendance; respond to change in
normal workplace setting; and maintaingstence and pace in a normal workpl;
setting. (AR 370.) Dr. Ritvo also ageed a Global Assessment of Function
score of 60, which the ALJ noted to heggestive of moderate symptoms. (AR !
369.)

The ALJ determined that Dr. Ritvotgpinion was entitled to little probative

weight because it was not supported biyeotevidence, Dr. Ritvo’'s own clinicg
findings, or Dr. Goodrich’s opinion, whicreceived significant probative weigh
(AR 26.) Because Dr. Ritvo’'s opom was not consistent with his ov
observations, the ALJ properly discounted $ee Valentine v. Comm. Soc. §
Admin, 574 F.3d 685, 692-93 (9th Cir. 2009) (an ALJ’s rejection of tres
psychologist’'s opinion becaugevas contradicted by the doctor's own notes wz
specific and legitimate reason supporby substantial evidencéjatney on Behal
of Matney v. Sullivar981 F.2d 1016, 1019 (9th Cir. 1992) (an ALJ need not aq
an opinion that is unsupported by clinical findings).
3. Conclusion

Although Dr. Ritvo’s opinion was pperly discounted, the ALJ did n

provide legally sufficient reasons for eejing the opinions of Dr. Yegyan and Dr.

Maze. Accordingly, remand sarranted on this issue.

B. The Court Declines To Address Plaintiff's Remaining Arguments

Having found that remand is warrantetthe Court declines to addre
Plaintiff's remaining argumentsSee Hiler v. Astrue687 F.3d 1208, 1212 (9th C

2012) (“Because we remand the case toAhé for the reasons stated, we decl
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to reach [plaintiff's] alterative ground for remand.”)see also Augustine ex rel.

Ramirez v. Astrueb36 F. Supp. 2d 1147, 1153 fCG.D. Cal. 2008) (“[The] Cour
need not address the other claims pifiimaises, none of which would provid
plaintiff with any further relief than gramd, and all of whiks can be addressed
remand.”).

C. Remand For Further Administrative Proceedings

Because further administrative review could remedy the ALJ's er
remand for further administrative proceedinggher than an award of benefits,
warranted here.See Brown-Hunter v. Colvirf806 F.3d 487, 495 (9th Cir. 201
(remanding for an award of benefits is ayprate in rare ciamstances). Befor
ordering remand for an award of benefitgge requirements must be met: (1)
Court must conclude that the ALJ failéal provide legally sufficient reasons f
rejecting evidence; (2) the Court musinclude that the record has been fU
developed and further administrative predings would serve no useful purpo
and (3) the Court must cdnde that if the impropeyl discredited evidence wel
credited as true, the ALJ would be regd to find the claimant disabled ¢
remand. Id. (citations omitted). Even if all tke requirements are met, the Cqg
retains flexibility to remad for further proceedings “when the record as a wi
creates serious doubt as to whether tlan@nt is, in fact, disabled within th
meaning of the Social Security Actld. (citation omitted).

Here, remand for further administratiy@oceedings is appropriate. T
Court finds that the ALJreed in assessing the opinions of Plaintiff's treating
examining neurologists. On remand, the ALJ shall reassess the opinions

Yegyan and Dr. Maze and provide legallyegdate reasons fony portion of those
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opinions that the ALJ discounts or rejectBhe ALJ shall then reassess Plaintiff's

RFC and proceed through step four and $tep if necessary, to determine wh
work, if any, Plaintiff iscapable of performing.
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V. CONCLUSION
IT IS ORDERED that Judgment shall batered REVERSING the decision
of the Commissioner denying benefits)d REMANDING the matter for furthg

-s

proceedings consistent with this Order.
IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

DATED: April 13,2018 /sl

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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