Adrian Rivera v. Rémington Designs, LLC Doc.|72

BRIAN J. PHILPOTT (CA Bar No. 241,450)
COREY A. DONALDSON (CA Bar No. 280,383)
KOPPEL PATRICK HEYBL & PHILPOTT

2815 Townsgate Road, Suite 215

Westlake Village, California 91361

Telephone: (805) 376060

Facsimile: (805) 379051
bphilpott@koppelpatent.com
cdonaldson@koppelpatent.com

Attorneys for Defendant
REMINGTON DESIGNS, LLC

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

In Re:Adrian Riveraet al.
_ _ o Lead Case Nd.A CV16-04676 JAK (SSx)
Adrian Rivera, Plaintiff,
ConsolidatedCase No. CV1&4676

JAK (SSx)

V.

Remington Designs, LLC,

Defendant. STIPULATED PROTECTIVE ORDER

1. A.PURPOSES ANDRIMITATIONS

D iscovery in this action is likely to involve production obnfidential,
proprietary, or private information for which special protection from public
disclosureand from usefor any purposeotherthan prosecutinghis litigation may
be warranted Accordingly, the partiesherebystipulateto and petition the Courtto
enterthe following StipulatedProtectiveOrder. The partiesacknowledgehat this
Order does not confer blanket protections on all disclosures or responses
discoveryandthatthe protectionit affordsfrom public disclosureand useextends
only to the limited information or items that are entitled to confidentialtreatment
under the applicable legal principles. The parties further acknowledge, as skt fgrth

Section12.3, below, that this StipulatedProtectiveOrder doesnot entitle themto
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file confidential information under seal; Civil Local Rule -39sets forth the
procedures that must be followed and the standards that will be applied when g

seeks permission from the court to fikaterial under seal.

B. GOOD CAUSE STATEMENT

This action is likely to involve trade secrets, customer and pricinghststher

L pa

valuable research, development, commercial, financial, technical and/or proprieta

information for which special protechdrom public disclosure and from use for an

y

purpose other than prosecution of this action is warranted. Such confidential ar

proprietary materials and information consist of, among other things, confideg
business or financial information, information regarding confidential busin
practices, or other confidential research, development, or commercial inform
(including information implicating privacy rights of third parties), informatig
otherwise generally unavailable to the public, or which may be privileged or other
protected from disclosure under state or federal statutes, court rules, case deq
or common law. Accordingly, to expedite the flow of information, to facilitate |
prompt resolution of disputes over confidentiality ofsadivery materials, to
adequately protect information the parties are entitled to keep confidential, to e
that the parties are permitted reasonable necessary uses of such material inqurej
for and in the conduct of trial, to address their hagdéhthe end of the litigation,
and serve the ends of justice, a protective order for such information is justified i
matter. It is the intent of the parties that information witht be designatedas

confidential for tactical reasonsand that nothing be so

designated without a good faith belief that it has been maintained in a confidg
nonpublic manner, and there is good cause why it should not be part of the (

record of this case.

2. DEFEINITIONS

2.1 Action: [this pending federal law suit]. [*Option: consolidated or

relatedactions.]
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2.2 ATTORNEYS EYES ONLY Information or Items:
CONFIDENTIAL information containing information which, in the good faith
determination of the Producing Party, is of such a nature that identifiable harm
may result to the Producing Party or any other individual or entity other than
the Receiving Party, whether a party or +pamty to the action, if that
CONFIDENTIAL Information is disclosed to all or any other parties to the
action.

2.3 Challenging Party: a Party or Ndtarty that challenges the

designation of information or items under t@isler.

2.4 “CONFIDENTIAL” Information or Items: information (regardless o

how it is generated, stored or maintained) or tangible things that qualify for pyote
under Federal Rule of Civil Procedure 26(c), and as specified aboveei Good
CauseStatement.

2.5 CounselOutside Counsel of Record and House Counsel (as well as
supportstaff).

2.6 Designating Partya Party or NofParty that designates information @

items that it produces in disclosures or in responses to discovery
“CONFIDENTIAL or ATTORNEYS’ EYES ONLY”

2.7 Disclosure oDiscovery Materialall items or information, regardless o

the medium or manner in which it is generated, stored, or maintained (inclu
among other things, testimony, transcripts, and tangible things), that are jorodu
generated in disclosuresmsponses to discovery in thigitter.

2.8 Expert a person with specialized knowledge or experience in a mé
pertinent to the litigation who has been retained by a Party or its counsel to se
an expert witness or as a consultant in Algigon.

2.9 HouseCounsel attorneys who are employees of a party to this Actic

House Counsel does not include Outside Counsel of Record or any other o

counsel.

2.10 Non-Party any natural person, partnership, corporation, associatior
other legal entity not named as a Party todbtsn.

2.11 Outside Counsel of Recara@ttorneys who are not employees of a pa
3
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to this Action but are retained to represent or advise a party to this Actithave
appeared in this Action on behalf of that party or are affiliated with a law firm wi
has appeared on behalf of that party, and includes sigtafirt

2.12 Party any party to this Action, including all of its officers, director

nich

5,

employees, consultants, retained experts, and Outside Counsel of Record (and tf

supportstaffs).
2.13 Producing Party: a Party or Nd&tarty that produces Disclosure @

Discovery Material in thigction.
2.14 Professional Vendorgersons or entities that provide litigatisapport

services (e.g., photocopying, videotaping, translating, preparing exhibits
demonstrations, and organizing, storing, or retrieving data in any form or med
and their employees asdbcontractors.

2.15 Protected Material any Disclosure or Discoveryaterial that is
designated d&CONFIDENTIAL” or “ATTORNEYS’' EYES ONLY.”

2.16 Receiving Partya Party that receives Disclosure or Discovery Matel

from a Producindparty.

3. SCOPE

The protections conferred by this Stipulation and Order cover not ¢
Prote¢ed Material (as defined above), but also (1) any information copied or extrg
from Protected Material; (2) all copies, excerpts, summaries, or compilatior
Protected Material; and (3) any testimony, conversations, or presentations by H
or their Counsel that might reveal Protected Material.

Any use of Protected Material at trial shall be governed by the orders o
trial judge. This Order does not govern the use of Protected Material at trial.

4. DURATION

Even after final disposition of this litigation, the confidentiality obligatio
imposed by this Order shall remain in effect until a Designating Party ag
otherwise in writing or a court order otherwise directs. Final disposition shal

deemed to bthe later of (1) dismissal of all claims and defenses in this Action, V
4
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or without prejudice; and (2) final judgment herein after the completion

and

exhaustion of all appeals, rehearings, remands, trials, or reviews of this Actiol

including the timeimits for filing any motions or applications for extension of time

pursuant to applicablaw.

5. DESIGNATING PROTECTEIMATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protect

Each Party or No#Party that designates information or items for protection under

on
this

Order must take care to limit any such designation to specific material that qualifie

under the appropriate standards. The Designating Party must designate faiopro

[ec

only those parts of material, documents, items, or oral or written communications th.

qgualify so that other portions of the mater@dbcuments,

items, or communications for which protection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Designal
that are shown to be clearly unjustified or that have been nwadanfimproper
purpose (e.g., to unnecessarily encumber the case development prdoasspose
unnecessary expenses and burdens on other parties) may expose the Designati
to sanctions.

If it comes to a Designating Party’s attention that information or items th
designated for protection do not qualify for protection, that Designating Party 1
promptly notify all other Parties that it is withdrawing the inapplicable designatig

5.2 Manner and Timing of DesignationExcept as otherwise providéa

this Order (see, e.g., second paragraph of section 5.2(a) below), or as oth

stipulated or ordered, Disclosure or Discovery Material that qualifies for protegti

under this Order must be clearly so designated before the material is dismlos

produced.
Designation in conformity with this Order requires:
(@) for information in documentary form (e.g., paper or electrof

documents, but excluding transcripts of depositions or other pretrial or
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proceedings), that the Producing Party affix at a minimum, the leg
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” (hereinafter “legend”), to
each page that contains Protected Material. If only a portion or portions of the mg
on a page qualifies for protection, the Producing Party also must clearlyydéstif

protected portion(s) (e.g., by making appropriate markings im#ngins).

A Party or NonrParty that makes original documents available for inspec
need not designate them for protection until after the inspecting Party haseiddi
which documents it would like copied and produced. During the inspection and b
the designation, all of the material made available for inspection shall be de
“CONFIDENTIAL.” After the inspecting Party has identified dioeuments
it wants copied and produced, the Producing Party must determine which docur]
or portions thereof, qualify for protection under this Order. Theforégroducing
the specified documésy the Producing Party must affix tappropriatélegend” to
each page that contains Protected Material. If only a portion or portions of the mg
on a page qualifies for protection, the Producing Party also must clearly identif
protected portion(s) (e.g., by making appropriate markings in the margins).

(b) for testimony given in depositions that the Designating Party iden
the Disclosure or Discovery Material on the record, before the close of the depo
all protectedestimony.

(c) forinformation produced in some form other than documentary ang
any other tangible items, that the Producing Party affix in a prominent place o
exterior of the container or containers in which the information is stored the le
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY.”If only a portion or portions
of the information warrants protection, the Producing Party, to the extent abdetic
shall identify the protectegbrtion(s).

5.3 Inadvertent Failures to Designate. If timely corrected, an inadver

failure to designate qualified information or items does not, standing alone, waiVv
Designating Party’s right to secure protection under this Order for such mat
Upon timely correction of a designation, the Receiving Party must make relgso
efforts to assure that the material is treated in accordance with the provisions ¢
Order.
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6. CHALLENGING CONFIDENTIALITY DESIGNATIONS
6.1 Timing of Challenges. Any Party or Ndtarty may challenge a

designation of confidentiality at any time that is consisterth the Court’s
SchedulingOrder.

6.2 Meet and Confer. The Challenging Party shall initiate tbespute
resolution process under Local Rule 37.1 et seq.

6.3 The burden of persuasion in any such challenge proceeding shall t
the Designating Party. Frivolous challenges, and those made for an improper pt
(e.g., to harass or impose unnecessary expenses and burdens on other parti
expose the Challenging Party to sanctions. Unless the Designating Party has \
or withdrawn the confidentiality designation, all parties shall continue to afford
material in question the level of protection to which it is entitled under the Produy

Party’s designation until the Court rulestbechallenge.

7. ACCESS TO AND USE OF PROTECTEWMATERIAL
7.1 Basic PrinciplesA Receiving Party may use Protected Material that

disclosed or produced by another Party or by a-Rarty in connection with this
Action only for prosecuting, defending, or attempting to settle this Action. S
Protected Material may be disclosed only to the categories of persons anchaeng
conditions described in this Order. When the Action has been termiadRedeiving
Party must comply withhie provisions of section 13 below (FINAL DISPOSITION

Protected Material must be stored and maintained by a Receiving Party
location and in a secure manner that ensures that access is limited to the g
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless
otherwise ordered by the court or permitted in writing by the Designating Par

Receiving Party may disclose any information or item designg
“CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this Action, as
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as employees of said Outside Counsel of Record to whom it is reasonabbangc
to disclose the information for thésction;

(b) the officers, directors, and employees (including House Counsel) o
Receiving Party to whom disclosure is reasonably necessary féctlus;

(c) Experts (as defined in this Order) of the Receiving Party to wh
disclosure is reasonably necessary for this Action and who have signec
“Acknowledgment and Agreement to Be Bound” (Exhibit

(d) the court and itpersonnel;

(e) court reporters and thestaff;

() professional jury or trial consultants, mock jurors, and Professiq
Vendorsto whom disclosure is reasonably necessary for this Action and who
signed the “Acknowledgment and Agreement to Be Bound” (ExA)bit

(g) the author or recipient of a document containing the information (
custodian or other person who otherwise passksr knew thmformation;

(h) during their depositions, witnesses ,and attorneys for witnesses, il
Action to whom disclosure is reasonably necessary provided: (1) the deposing
requests that the witness sign the form attached as Exhibit 1 hereto; and (2) th{
not be permitted to keep any confidential information unless they sign
“Acknowledgment and Agreement to Be Bound” (Exhibit A), unless otherwise ag
by the Designating Party or ordered by the court. Pages of transcribed depd

testimony or exhibits to depositions that reveal Protected Material may be sepa

bound by the court reporter and may not be disclosed to anyone except as pef

under this Stipulated Protective Ordamg
() any mediator or settlement officer, and their supporting person

mutually agreed upon by any of the parties engaged in settldreenssions.

7.3 Disclosure of “ATTORNEYS’ EYES ONLY” Information or Items
Unless otherwise ordered by the court or permitted in writing by the Designd

Party, a Receiving Party may disclose any information or item designg
“ATTORNEYS’ EYES ONLY” onlyto:
(a) the Receiving Party’s Outside Counsel of Record in this Action, as
8
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as employees of said Outside Counsel of Record to whom it is reasonably nyec
to disclose the information for thésction;

(b) Experts (as defined in this Order) of the Receiving Party to wh
disclosure is reasonably necessary for this Action and who have signec
“Acknowledgment and Agreement to Be Bound” (Exh#it

(c) the court and itpersonnel;

(d) court reporters and thestaff;

(e) professional jury or trial consultants, mock jurors, and Professic
Vendors to whom disclosure is reasonably necessary for this Action and who
signed the “Acknowledgment and Agreement to Be Bound” (ExA)bit

() the author or recipient of a document containing the information (
custodian or other person who otherwise possessed or knafotineation;

(g) during their depositions, witnesses ,and attorneys for witnesses, i
Action to whom disclosure is reasonably necessary provided: (1) the deposing
requests that the witness sign the form attached as Exhibit 1 hereto; and (2) th¢
not be permitted to keep anyrotected Materialunless they sign the
“Acknowledgment and Agreement to Be Bound” (ExtW), unless otherwise agreec
by the Designating Party or ordered by the court. Pages of transcribed depd
testimony or exhibits to depositions that reveal Protected Material may be sepa
bound by the court reporter and may not be disclosadytone except as permitteq
under this Stipulated Protective Ordamg

(h) any mediator or settlement officer, and their supporting person

mutually agreed upon by any of the parties engaged in settldreeassions.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHERLITIGATION

If a Party is served with a subpoena or a court order issued in other litigat

that compels disclosure of any information or items designated in this Action as

“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY”that Party must:
(a) promptly notify in writing the Designating Party. Such notificatid
shall include a copy of the subpoena or cotater;
9
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(b) promptly notify in writing the party who caused the suboenorder
to issue in the other litigation that some or all of the material covered by the subj
or order is subject to this Protective Order. Such notification shall include a coj
this Stipulated Protective Ordeand

(c) cooperate with respect to akasonable procedures sought to
pursued by the Designating Party whose Protected Material nzdfebted.

If the Designating Party timely seeks a protective order, the Paviydsesth
the subpoena or court order shall not produce any information designated in this
as “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” before a determination by
the court from which the subpoena or order issued, unless the Party has obtair
Designating Party’s permission. The Designating Party shall bear the lamdel
expense of seeking protection in that court of its confidential material and nothi
these provisions should be construed as authorizing or encouraging a Receiving

in this Action to disobey a lawful directive from another court.

9. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE
PRODUCED IN THISITIGATION

(@) The terms of this Order are applicable to information produced &
Non-Party in this Action and designated as “CONFIDENTIAL"“ATTORNEYS'
EYES ONLY” Such information produced by Ndtarties in connection with thig

litigation is protected by the remedies and relief provided by this Order. Nothin
these provisions should be construed as prohibiting a-Rdoty from seeking
additionalprotections.

(b) In the event that a Party is requirdoy a valid discovery request, t(
produce a NoiParty’s confidential information in its possession, and the Part

subject to anagreementwith the Non-Party not to prduce theNon-Party's

confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the NRanty
that some or all of the information requested is subject to a confidentiality agree
with aNon-Party;

(2) promptly provide the Noi#Party with a copy of the Stipulated
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Protective Order in this Action, the relevant discovery request(s)),a reasonably
specific description of the information requestau]
(3) make the information requested available for inspechgrihe

Non-Party, ifrequested.

(c) If the NonParty fails to seek a protective order from this court with
14 days of receiving the notice and accompanying information, the Receiving
may produce the NeRarty’s confidential information responsivette discovery
request. If the Noi#Party timely seeks a protective order, the Receiving Party §
not produce any information in its possession or control that is subject tg
confidentiality agreement with the Ndtarty before a determination by theudo
Absent a court order to the contrary, the NRarty shall bear the burden and expen

of seeking protection in this court of its Protediaterial.

10. UNAUTHORIZED DISCLOSURE OF PROTECTEMATERIAL

If a Receiving Party learns that, by inadvertence loemtise, it has disclosed

Protected Material to any person or in any circumstance not authorized undg
Stipulated Protective Order, the Receiving Party must immediately (ay motif
writing the Designating Party of the unauthorized disclosures sgojtsi best efforts
to retrieve all unauthorized copies of the Protected Material, (c) inform thenper

persons to whom unauthorized disclosures were made of all the terms of this (
and (d) request such person or persons to execute the “Acknovdetigand

Agreement to Be Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISH
PROTECTEDMATERIAL

When a Producing Party gives notice to Receiving Parties that ce

inadvertently produced material is subject to a claim of privilege or other proted
the obligations of the Receiving Parties are those set forth in Federal Rule of
Procedure 2@®)(5)(B). This provision is not intended to modify whatever proced

may be established in ardescovery order that provides for production without pri
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privilege review. Pursuant to Federal Rule of Evidence 502(d) and (e), insofar 4
parties reachan agreement on the effect of disclosure of a communicatior
information covered by the attornelient privilege or work product protection, thy
parties may incorporate their agreement in the stipulated protective order subi

to thecourt.

12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing in this Order abridges the right gf &

person to seek its modification by the Court infthare.

12.2 Right to Assert Other Objections. By stipulating to the entry of t
Protective Order no Party waives any righbiherwise would have to object tq
disclosing or producing any information or item on any ground not addresdesl ir
Stipulated Protective Order. Similarly, no Party waives any right to object on
ground to use in evidence of any of the material covered by this Proteatiee

12.3 Filing Protected Material. A Party that seeks to file under seal
Protected Material must comply with Civil Local Rule59Protected Material mayj
only be filed under seal pursuant to a court order authorizing the seathegspecific
Protected Material at issue. If a Party's request to file Protected Material under {
denied by the court, then the Receiving Party may file the information in the p

record unless otherwise instructed bydbert.

13. FEINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, within

days of a written request by the Designating Party, each Receiving Party must
all Protected Material to the Producing Party or destroy such material. As used i
stbdivision, “all Protected Material” includes all copies, abstracts, compilatic
summaries, and any other format reproducing or capturing any of the Prot
Material. Whether the Protected Material is returned or destroyed, the iRgdeavty

must submit a written certification to the Producing Party (and, if not the same ¢
or entity, to the Designating Party) by the 60 day deadline that (1) identifies
category, where appropriate) all the Protected Material that was returnesdroyele

12
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and (Jaffirms that the Receiving Party has not retained any copies, abstr
compilations, summaries or any other format reproducing or capturing any o
Protected Material. Notwithstanding this provision, Counsel are entitled to reta
archival copy ofall pleadings, motion papers, trial, deposition, and hear
transcripts, legal memoranda, correspondence, deposition and triatsexdxpert

reports, attorney work product, and consultant and expert work product, even if

act:
f th
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materials contain Protected Material. Any such archival copies that contai
constitute Protected Material remain subject to this Protective Order as set fo
Section 4DURATION).

14. Any violation of this Order may be punished by any and all appropri
measures including, without limitation, contempt proceedings and/or mong
sanctions.

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: January 19, 2017

/s/ Sudip Kundu
Attorneyfor Plaintiff

DATED: January 19, 2017

/s/ Brian J. Philpott
Attorneyfor Defendant

FOR GOOD CAUSE SHOWN, IT IS SORDERED.

DATED: 1/19/17

/SI The Honorable Suzanne H. Segal
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address]declareunderpenaltyof perjury
that | have read in its entirety and understand the Stipulated Protective Order th
iIssued by the United States District Court for the Central DistricQGalifornia

on [date] in thecaseof [insert formal name of thecaseand the

number and initials assigned to it by the court]. | agree to comply with and to be

bound by all the terms of this Stipulated Protective Order and | understang
acknowledge that failure to so comply could expose me to sanctions and punis
in the natue of contempt. | solemnly promise that | will not disclose in any man
any information or item that is subject to this Stipulated Protective Order to ang ps
or entity except in strict compliance with the provisions of this Order.
| further agree to submit to the jurisdiction of the United States District Court fol
Central District of California for the purpose of enforcing the terms of this Stipul;
Protective Order, even if such enforcement proceedings occur after teomiofatis

action. | herebyappoint [print

or type full name]of [print or type

full address and telephone number] as my California agent for service of procs
connection with this action or any proceedings related to enforcement of
Stipulaed ProtectiveOrder.

Date:

City and State where swoamdsigned:

Printedname:

Signature;
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