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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

TONI R. SANCHEZ,

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Plaintiff,

V.

Defendant.

Plaintiff Toni R. Sanchez appealsetliinal decision ofthe Commissioner

Case No. CV 16-05136-KES

MEMORANDUM OPINION
AND ORDER

Doc. 25

denying her application for disability arffupplemental Social Security Income

benefits. See Administrative Record (“AR”) B2- For the reasons stated below,|the

Commissioner’s decision is reverseddathis action is remanded for further

administrative proceedings.

A.

Procedural History.

l.
BACKGROUND

Plaintiff filed applications for Social Security Disability Insurance Bengfits
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(“DIB”) and Supplemental Security Inconf&5SI”) alleging a disability onset date

of December 5, 2010. AR 178-85. Plaintiff claims she is disabled due to chroni

back pain after failed back surgeriebyimyalgia, obesity, andepression. (Dkt. 2
[Joint Stipulation or “JS”"] at 2.)
Hearings were held before an Adnstrative Law Judgé€'/ALJ”) on March 4

and June 4, 2014. AR 39-7After the hearings, th&LJ propounded interrogatori¢s

(“rogs”) on a medical expert (“ME”) amalvocational expert (“VE”). AR 14-15; A

901-21 (ME’s responses to rogs); AR 324{3(E’s responses to rogs). Plaintiff

responded to the ME’s new evidence hpmitting additional evidence from one

her treating physicians. AR 15; AR 30&- (letter from Plaintiff's counsel i

response to ME’s evidence); AR 922-23t@efrom Plaintiff's treating physician for

pain management).
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The ALJ issued a decision denying biseon September 24, 2014. AR 32.

Plaintiff sought review by the Appeals Coilnahich denied revvw. AR 1-4, 10
335-36. Plaintiff then filed the instant action in this Court.
B. Overview of Plaintiff’'s Medical History.

Plaintiff alleges a disability onset das€December 5, 2010. AR 178-85.
or around 2003, Plaintiff had spinal fusisurgery on her back. See AR 373-74, 4

436 (treatment notes referring to prior surgery). Plaintiff began s
rheumatologist Dr. Darice Yang, who dresed Plaintiff with degenerative jo
disease of the back and fionyalgia. AR 408, 410-12.

In the summer of 2011, Plaintiff undertensecond surgery, a spinal fus

of the L4-L5 vertebrae, performed yr. Christopher Aho. AR 349, 676-78|

Plaintiff continued to see Drs. Yang antdddand to complain of pain in her low
back and legs. _See,ge. AR 344-48, 377, 380, 398. Dr. Yang also nq
fibromyalgia tenderpoints. AR 399, 401.

In December 2011, Dr. Aho referred Pl#irto a pain management special

Dr. Ostam Khoshar, whom Plaintiff bega@eing about once a month. See AR 4
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712. Dr. Khoshar prescribed narcofp@in medications and injections, §

recommended physical therapy and psycitiaare. See AR28-29, 433-35, 592

608, 710-11 (treatment notes for Jaryu2012 through January 2013); AR 476
(hardware bursa injection in Februa?912); AR 426-27, 478 (epidural sterq

injections in March 2012)AR 576-77 (right stellate g@lion block in November

2012). Plaintiff also continued to see. ¥iang approximately every six weeks. §
AR 65 (hearing testimony). Dr. Yang pceibed arthritis medication, advis
Plaintiff to exercise, and recommendeggisatric care._See AR 541-43, 546, 5
50, 552 (treatment notes from 3d012 through November 2012).

Plaintiff did not seek treatment with psychiatrist or psychologistAR 57.
Plaintiff did participate in physical therapy. AR 417.

In January 2013, Plaintiff had a thisginal fusion surgery performed by [

Aho. AR 624-28, 674-75, 687-88. Plafhthereafter continued monthly pajn

management treatment with Dr. Khosh&ee AR 698, 704708-10, 848-52, 857
63, 871-73, 880-86, 891-900, 924-29 (treant notes from January 2013 to Aug
2014). She also continued to see Dr. YaBge AR 776-81, 785-88 (treatment nc
from March 2013 to May 2014).

In March 2013, on Dr. Khoshar’s recommetiola, Plaintiff had a spinal coj
stimulator implanted as a trial. It was removed after a few days because F
reported that it was not hélp. AR 700-04; see alsAR 64 (hearing testimony).

In July 2013, Plaintiff had an intrathecal morphine pump implanted
initially reported improvement in her bapkin and she stopped taking other narg
pain medication. AR 57-5&71, 875-79, 885. Dr. Khbar performed a procedu
to reposition the pump in @uber 2013. AR 861-63. In December 2013, Plai
continued to report that the pump deceshdier lower back pain. AR 851-%

1 Plaintiff did have a onerhe psychological evaluath as a prerequisite
getting the morphine pump disesed below. See AR 57.
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However, Plaintiff also contued to report high levels afverall pain, at a level ¢
8, 9 or 10 out of 10. At the hearing befdhe AL, Plaintiff testified that the pun
“took some of the edge offke the buttock area. ButéHower back, it hasn't take
the pain away at all.” AR 58.

Several times after heritd surgery, Dr. Yang noted Plaintiff's “narcoj
dependence” and advised Plaintiff thatnigeon narcotic pain medications col

amplify her fiboromyalgia pain. See AR 7781, 785-86. Dr. Yang suggested, “C

of the newer treatments for fibromyalgia could be naloxonéowever, she would

have to be off of narcotic fahat and especially we need to formulate a low does
is used for fiboromyalgia pain.” AR 779.
.
STANDARD OF REVIEW
Under 42 U.S.C. § 405(g), a distriadwct may review the Commissione
decision to deny benefits. The ALJ’s finds and decision should be upheld if t
are free from legal error and are suppmrby substantial evidence based on
record as a whole. 42 U.S.C. § 405@ichardson v. Perales, 402 U.S. 389,
(1971); Parra v. Astrue, 481 F.3d 742, {8 Cir. 2007). Substantial eviden

means such relevant evidence as a redderperson might accept as adequat

support a conclusion. Richardson, 402 .latA01; Lingenfeltev. Astrue, 504 F.3
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1028, 1035 (9th Cir. 2007). Itis moratha scintilla, but less than a preponderance.

Lingenfelter, 504 F.3d at 1035 (citing RobbnsSoc. Sec. Aahin., 466 F.3d 88(
882 (9th Cir. 2006)). To determine whatlsebstantial evidence supports a findi

the reviewing court “must review the adnstrative record as a whole, weighing b
the evidence that supporsd the evidence thattdects from the Commissionel
conclusion.”_Reddick \Chater, 157 F.3d 715, 720 (9thrCi998). “If the evidenc

can reasonably support either affirmingreversing,” the reviewing court “may n

substitute its judgment” for that the Commissioner. _Id. at 720-21.

“A decision of the ALJ will not be reveesd for errors that are harmless.” Bu
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v. Barnhart, 400 F.3d 676, 679 (9. 2005). Generally, a@rror is harmless if
either “occurred during a procedure or stepAhd was not requiretb perform,” or
if it “was inconsequential to thaltimate nondisability determination.”Stout v.
Comm’r, Soc. Sec. Adin., 454 F.3d 1050, 1055 (9th Cir. 2006).

A.  The Evaluation of Disability.

A person is “disabled” for purposes @fceiving Social Security benefits if
is unable to engage in asubstantial gainful activity owmg to a physical or ment
impairment that is expected to result math or which has lasted, or is expecte
last, for a continuous period of at least 12 months. 42 U.S.C. § 423(d)(1)(A); I
v. Sullivan, 966 F.2d 1255, 1257 (9th Cir. 1992) claimant for disability benefit
bears the burden of producing evidencéamonstrate that he was disabled wif
the relevant time period. Johnson vabita, 60 F.3d 1428, 1432 (9th Cir. 1995)

B. The Five-Step Evaluation Process.

—F

ne
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The ALJ follows a five-step sequentetaluation process in assessing whether

a claimant is disabled. 20 C.F.R. 88 4620(a)(4), 416.920(a)(4); Lester v. Cha

81 F.3d 821, 828 n. 5 (9th Cir. 1996). In the first step, the Commissioner

determine whether the claimant is currerghgaged in substaal gainful activity;

if so, the claimant is not disableddha the claim must belenied. 20 C.F.R.

88 404.1520(a)(4)(1416.920(a)(4)(i).
If the claimant is not engaged in substantial gainful activity, the secon
requires the Commissioner to determiwwhether the claimant has a “seve

impairment or combination of impairmensignificantly limiting his ability to dq

basic work activities; if not, a finding of ndtsabled is madend the claim must be

denied._Id. 88 404.1520(a)(#), 416.920(a)(4)(ii).
If the claimant has a “severe” impairmamntcombination of impairments, tl
third step requires the Commissioner determine whether the impairment

combination of impairments meets or elguan impairment in the Listing ¢

Impairments (“Listing”) set forth at 20 CI., Part 404, Subpart P, Appendix 1,
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so, disability is conclusively preswn and benefits are awarded.
88 404.1520(a)(4)(iii), 416.920(a)(4)(iii).

If the claimant’'s impairment or combitian of impairments does not meet
equal an impairment in the Listing, theurth step requires the Commissionel
determine whether the claimant has sudintiresidual functional capacity (“RFC
to perform his past work; if so, the claintas not disabled and the claim must
denied. _Id. 88 404.1520(a)(A), 416.920(a)(4)(iv). The claimant has the bur
of proving he is unable to perform padexant work. _Drouin, 966 F.2d at 1257.
the claimant meets that burdenprima facie case of diséty is established._Id.

If that happens or if the claimant has past relevant work, the Commissio
then bears the burden of establishing thatdlaimant is not disabled because he
perform other substantial gainful work dadle in the nationatconomy. 20 C.F.R
88 404.1520(a)(4)(v), 416.920(a)(#). That determinabin comprises the fifth ar
final step in the sequential analysld. 88 404.1520, 416.920; Lester, 81 F.3d at
n. 5; Drouin, 966 F.2d at 1257.

C. ALJ's Application of the Five-Step Process in this Case.

The ALJ determined that Plaintiff danot engaged in substantial gain
activity since December 5, 2010 (her alleged onset date) and was insured
December 31, 2015. AR 18. He found tlraintiff had the following medicall

determinable impairments: )(fiboromyalgia; (2) lumbar degenerative disc dise

status post surgeries in 2003, 2011, and 2(@)3nild L5 denervation; (4) anemiga;

(5) obesity; and (6) a vitamin D deficien€AR 18. Howeverthe ALJ determine
that Plaintiff did not have an impairment combination of impairments that me

or medically equals the severity of onetlo¢ impairments in the Listing. AR 20-2

2 The ALJ found that Plaintiff had faitl to establish that the followir
conditions were medidg determinable: a thyroid condition, an irregular hearth
gastrointestinal problems, and psychiatric issues. AR 19-20.
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The ALJ determined that Plaintiff h#ttke residual functional capacity (“RFQ”)

to perform a limited rangef sedentary work. AR 22. Specifically, he found

Plaintiff. (1) can lift and carry ugo 20 pounds occasionally and 10 pou

frequently; (2) can stand up to 2 hoursJkvap to 2 hours, and sit up to 6 ho

nds

IS

cumulatively in an 8-hour workday; (8an alternate from sitting to standing and

from standing to sitting up to 5 minutes ev@rhours; (4) can occasionally climb,

balance, bend, kneel, and stoop, but carenerawl; (5) can frequently reach above

shoulder level, handland finger with the left and right upper extremities; (6) must

avoid frequent exposure to dust, fumespke) excessive heat, possible electrical

shock, and aerosolized chemicals; anfl d@nnot work at dangerous heights
around dangerous moving machinery. AR 22.

Based on the rog responses from the YHe ALJ determined that Plaint
could perform her paselevant work as a legal assigta\R 28-30. Alternatively
the ALJ determined Plaintiff could perform sedentary, unskilled occupations s
document preparer, charge-accountk;land cashier II. AR 30-31.

Il.
ISSUES PRESENTED

Plaintiff's appeal from the Commissionetsfavorable decision presents
following three issues:

Issue One: Whether the ALJ failed togiproper weight ttreating physician
and failed to support hislr@nce on the opinion of the non-treating, non-examil
medical expert and state Agency consultants.

Issue Two: Whether the ALJ's adverse credibility finding is legally

factually inadequate.

3 As framed by the parties, Issue One asks whether the ALJ failed to gi
proper weight to Plaintiff’'s subjective patestimony. (JS at 3.) This opini
discusses Plaintiff's pain testimony under Issue Two, which considers the
adverse credibility finding.
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Issue Three: Whether the ALJ failed to support his finding that Plaintiff could

perform her past relevant work as a leagsistant, or any other full-time work.
(Dkt. 24 [Joint Stipulation or “JS”] at 3-4.)
V.
DISCUSSION
A. Issue One: Whether the ALJ Failed toGive Proper Weightto Plaintiff's

Treating Physicians and Failed to Suport His Reliance on the Opinion of

the Non-Treating, Non-Examining Mealical Expert and State Agency

Consultants.
1. Legal Standard.

In deciding how to resolve conflickeetween medical opinions, the ALJ myst
consider that there are three types ofgatigns who may offer opinions in Sodjal
Security cases: (1) those who directly teghthe plaintiff, (2) those who examined
but did not treat the plaintiff, and (3) thasbo did not treat or examine the plaintjff.
See 20 C.F.R. 8§ 404.1527(c); Lester vaten, 81 F.3d 821, 830 (9th Cir. 1995) |(as
amended on April 9, 1996). A treating phyaits opinion is generally entitled to

more weight than that of an examiningypitian, which is gemally entitled to more
weight than that of a non-examining phyarc Lester, 81 F.3d at 830. Thus, the
ALJ must give specific and legitimateasons for rejecting a treating physicign’s
opinion in favor of a non-treating physiciarcontradictory opinion or an examining
physician’s opinion in favor of a non-examgiphysician’s opinion. _Orn v. Astrue,
495 F.3d 625, 632 (9th Cir. 200Dester, 81 F.3d at 830-31.

If the treating physician’s opinion is umatroverted by anber doctor, it may

be rejected only for “clear and conving” reasons. _Lester, 81 F.3d at 8(0.

However, “[tihe ALJ need not acceptettopinion of any physician, including| a

treating physician, if that opinion is briepnclusory, and inadequately supported by

clinical findings.” Thomas v. Barnhia 278 F.3d 947, 957 (9th Cir. 2002); accprd

Tonapetyan v. Halter, 242 3d 1144, 1149 (9th Cir. 2001 The factors to be
8
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considered by the adjudicator in deterimgnthe weight to give a medical opini
include: “[llength of the treatment relatiship and the frequency of examination”
the treating physician; and the “nature amdent of the treatment relationsh
between the patient andetltreating physician.__Orn, 495 F.3d at 631 (quoting
C.F.R. 8 404.1527(d)(2)(1)-(ii)).

2. Medical Opinions in the Record.

a. Treating Sources.

On June 7, 2012, Plaintiff's rheumatologist Dr. Yang wrote a letter in su

of Plaintiff's disability benefits appliteon stating: “[Plaintiff] has been under n

care for her medical condition and has besabled since at least August 2011.

was last seen May 23, 2012 and at threetdue to her meditaonditions, qualifies

for disability for up to one year until May 31, 2013.” AR 713.

On January 28, 2013, appimately two weeks after Plaintiff's third spin
fusion surgery, her pain managemen¢aalist Dr. Khoshar completed a form
support of Plaintiff's application to disciige federal student loans and/or a teac

service obligation for a federal grant on thesis of disability. AR 617. He stat

by
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that Plaintiff “has chronic severe didiag pain all over her body, especially the

back” and that “prolonged sitting, standj walking, or lifting can cause sevs
pain.” 1d. He stated that Plaintiftan perform activities oflaily living but hag
constant pain.”_ld. He s stated that she had “limad residual functionality wit
lifting, standing, walking, pushg, pulling, and carrying.”_1d.

On March 20, 2013, Dr. Khoshar wroge letter in support of Plaintiff’
disability benefits applicatiostating: “She has been atigat of mine since Dec ¢
2011 and suffers from chronic severe nackl back pain. Her diagnosis inclug

fibromyalgia syndrome, degeradive disc disease of the lumbar spine and failed

ere

-

5
3,
les

pack

surgery syndrome. As a result of these aoias, she is unable to work and should

be considered disabledAR 661; AR 712 (duplicate).
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b. Non-Examining ME.

Dr. Winkler, an internal medicine dimz and rheumatologist, answered

33

rogs from the ALJ on June 14, 2014. AR9-21. Her answers were based on

reviewing the case file. AR 902, 909.

When asked whether any of the tregtsources’ opinions were supported by

signs and findings and consistent with thadence in the record as a whole,
Winkler opined, “[LJumbar MRI showed mimal findings after surgery yet ve
aggressive pain techniques used. Paumps/stimulators/narcotics are

recommended for treatment of fiboromyalgia [I]n general would normally not u

narcotics/ stimulator/injections/pain pump for mild lumbar disease or fiboromyalgia.”
AR 903, 911 (Rog 13); AR 913 (Rog 26). .DWinkler nevertheless opined that

Plaintiff had been appropriately diagieal with fioromyalgia, AR 903, 911 (Ro
14-15), and that “more attention ttreatment might improve” Plaintiff
fibromyalgia. AR 913 (Rog 25).

Dr. Winkler opined that Plaintiffs statements about the intensity
persistence of her pain and other symptaraee inconsistent with objective medif
treatment history becaus®mo lumbar MRI mild chages [sic]” and Plaintif
“reported swimming and walkg 4x a week [for] 45 minutest a time.” AR 904
912 (Rog 19). She opined that none of Pleistimpairments, taken individually ¢
in combination, equaled any of thetdd impairments. AR 904, 912 (Rog 22).

She gave a detailed opinion as to iffis RFC. AR913 (rog 27). The AL
adopted this RFC in large part, but he atldere restrictions regarding alternat
between sitting and standing, and avoidexgosure to dust, fumes, etc. AR 22.

3. The ALJ’s Findings Regardingthe Medical Opinions.

The ALJ determined that Plaintiff halde RFC to perform a limited range
sedentary work. AR 22. I|so determining, the ALJ ga greatest weight to tf
opinion of Dr. Winkler, the non-examimy ME on whom the ALJ propounded ro

AR 25. The ALJ noted, “I am mindful thBr. Winkler is neither a treating provid
10
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nor an examining source, and | have cdhgftonsidered the arguments advance(
[Plaintiff's] representative urging me tovg this source’s opinion less weight th
those of [Plaintiff's] treating sources.” AR 25.

The ALJ gave the following reasons fgiving Dr. Winkler's opinion mors
weight than Plaintiff's treating physiciangl) Dr. Winkler “had access to mg
evidence than any other source”; (2) bemion “is much moreletailed and we
explained than those of [Plaintiff's]eating sources,” none of whom “gave
indication of what [Plaintiff] ‘can still do™; (3) the treating sources opinions’ W
“not well supported by the clinical datacatnreatment notes”; (4) the opinions of O
Khoshar and Yang were “tainted by [Pl#is] objective to obtain a report th
states that she is disabled in orderdceive benefits” and “seem[ed] to be activ

assisting and advocating [Plaintiff's] efforts to obtain benefits, rather than s

1 by

1an

ANy
ere
rs.

At
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imply

treating her or offering an objective opinip(b) the treating sources’ determination

that Plaintiff was disabled were contreigid by their treatmemiotes “comment[ing
on, and commend][ing] the benefits of, [Ptdfis] ability to engage in exercise
AR 24-25. Additionally, the ALJ noted thBfr. Khoshar’s opinion was not “clear,
inconsistent with the narrow range ofork activities” in the ALJ's RF(
determination. AR 25.

Plaintiff argues the ALJ should have given controlling weight to the opit
of her rheumatologist Dr. Yang and her pamanagement specialist, Dr. Khosk
(JS at 4, 14.) Plaintiff argues that theAlfailed to provide.. ‘specific legitimate

reasons’ for relying on Dr. Winkler's contragpinion. (JS at . As discussed |

more detail below, the Court finds thaétleasons given by the ALJ are specific

nions

ar.

N

and

legitimate reasons for giving Dr. Winkler&gpinion more weight than the opinigns

of Plaintiff's treating physicians.
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4.  Analysis.
a. The ALJ did not err in declinintp rely on conclusory opinion

from Plaintiff’s treating physicianstating that she is disabled.

The June 2012 opinion from Dr. Yangdatine March 2013 opinion from Dr.

Khoshar are conclusory, stating only thaiftiff is “disabled.” _See AR 398, 71

These opinions do not attempt to explain fiéis functional limitations or give a

explanation as to why Drs. Yang and Khashalieved Plaintiff to be disabled. Dr.

Winkler, in contrast, determined the speciREC that she believed Plaintiff retain
in light of Plaintiff's medical history.See AR 913 (Rog 27)I'he ALJ was therefor
justified in declining to rely on these oons from Plaintiff's treating physician
See Batson v. Comm’r of SSA, 359 F.3d 118105 (9th Cir. 2004) (“[A]Jn ALJ ma

discredit treating physicians’ opinions tlaae conclusory, brfeand unsupported [

the record as a whole ... or by olfjge medical findings[.]); 20 C.F.R.

S

P.

D
=

ed

<< O ®

8 404.1527(d)(1) (“We are responsiblea fmaking the determination or decision

about whether you meet the statutory d&bn of disability. ... A statement by
medical source that you are ‘disabled’ wnable to work’ does not mean that we \
determine that you are disabled.”)esdso 20 C.F.R. 416.927(d)(1) (same).
b.  The other opinions to which Plaintiff cites are actually consis
with the ALJ’s ultimate RFC determination.
First, Plaintiff points to a March 22017 treatment note that she says is f
Dr. Khoshar. (JS at 5, citing AR 417-18These notes are not from Dr. Khosh
however; they are addressedDr. Khoshar and Dr. Yanfyjom a physical therapis
who treated Plaintiff after her back surgery. AR 417-18.
Under Social Security regulations, a physical therapist is not an accs
medical source. See 20 RE 404.1513(d). Only acceyble medical sources ¢

a

vill
stent
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ptabl

AN

give “medical opinions” within the meanirg the Social Security regulations and

“can be considered treating sourceswhose medical opinions may be entitlec

controlling weight.” SSR No. 06-03p0@6 SSR LEXIS 5, *3-4. “Nevertheles
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evidence from ‘other meditasources, that is lay édence, can demonstrate 1
‘severity of the individual's impairmentsid how it affects the individual’s ability 1
function.” Gooden v. Colvin, Nal5-9202-PLA, 2016 WL 6407367 (C.D. Cal. (
28, 2016) (quoting SSR No. 06-03p).

In a March 28, 2012 treatment note, the physical therapist filled out a
called “The Patient-Specific Functionat&e.” AR 417-18. This scale ranke

Plaintiff's ability to stand for 10 minutegjalk for 10 minutes, and sit for 5 minut

he
(0]

DC.

char
d

es

in the car. AR 418. Them&ing uses a scale of 0 to 10, with 0 meaning “unable to

perform activity” and 10 meaning “able to perfoactivity at the same level as befs
injury or problem.”_Id. The chart incites significant improvement in these abili
between February 2, 2012 and March 28, 2012. For example, the chart

re
[ies

rank

Plaintiff's standing abilities at 1 in Februaagd at 6 in March. It ranked her walking

abilities at 5 in February and at 8 in Marchhe combined average score for al
the categories doubled during this time, from 3.33 to 6.66.

Second, Plaintiff points to a form DKhoshar completed on January 28, 2
in support of Plaintiff's application tdischarge student loans and/or a teac
service obligation due to disability. AR 611Dr. Khoshar stated that Plaintiff h

of

D13
ning
Aad

been diagnosed with post laminectorsyndrome of the Ilumbar spine and

fiboromyalgia. Id. He statedlaintiff had “chronic severdisabling pain all over [he
body, especially the back”; that shad “failed back surgery”; thatpfolonged
sitting, standing, walking or lifting canause [her] severe pain”; that shearf
perform activities of dailjfiving but has constant pain”; and that she hiwhited
residual functionality with liftig, standing, walking, pusig, pulling, and carrying.
Id. (emphasis added).

As noted above, the ALJ determined that Plaintiff could perform a lin
range of sedentary work, and found tBat Khoshar’'s opinion was not “clear
inconsistent with the narrow range of wagtivities” in this finding. AR 22, 25

The ALJ agreed with Dr. Khoshar that Pi&#if could not sit, stand, or walk on
13
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“prolonged” basis, finding that she couldustl for 2 hours, walk for 2 hours, and
for 6 hours in an 8-hour day. AR 22. &ALJ likewise agreed that Plaintiff hag
“limited” RFC regarding lifing, finding she could lift and carry only 20 pour

occasionally and 10 pounds frequently. 2R Additionally, the functional scale

completed by the physical therapist shovRdintiff's abilities in these areas we

improving. AR 417-18. Plaintiff has failed demonstrate that giving more wei(
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to Dr. Khoshar’s January 2013 opinion og fhhysical therapist’'s observations would

have resulted in a different RFC findingdatherefore a different ultimate finding
disability.

5.  Conclusion.

The Court finds no error in the Alsl’reliance on the opinion of the ng
treating and non-examining ME, Dr. Wiek| rather than on the opinions
Plaintiff's treating physicians, Drs. Yarend Khoshar. Théreating physiciang
opinions are either conclusory or do nadicate further work limitations than tho
imposed by the ALJ.

B. Issue Two: Whether the ALJ’s AdverseCredibility Finding is Legally and

Factually Adequate.

1. Legal Standard.

An ALJ’s assessment of symptom setyeand claimant credibility is entitle

to “great weight.”_Weehan v. Sullivan, 877 F.2d 20, 22th Cir. 1989); Nyman V.

Heckler, 779 F.2d 528, 531 (9th Cir. 1986)T]he ALJ is notrequired to believ
every allegation of disabling pain, or eldisability benefits would be available f
the asking, a result plainly contrary tod%.C. § 423(d)(5)(A).”_Molina v. Astrug
674 F.3d 1104, 1112 (9th Cir. 2012)térnal quotation marks omitted).

If the ALJ finds testimony as to the vsgity of a claimant's pain an

impairments is unreliable, “the ALJ mustake a credibilitydetermination with
findings sufficiently specific to permit theourt to conclude that the ALJ did n

arbitrarily discredit claimant's testimoityThomas v. Banhart, 278 F.3d 947, 95
14
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(9th Cir. 2002). If the ALJ’s credibility fiding is supported by substantial evide
in the record, courts may not engage in second-guessing. Id.

In evaluating a claimant’s subjectiggmptom testimony, thALJ engages i

nce

a two-step analysis. Lingenfelter v.tAge, 504 F.3d 1028, 1035-36 (9th Cir. 2007).

“First, the ALJ must determine whetheettlaimant has presented objective medical

evidence of an underlying impairment [theduld reasonably bexpected to produge

the pain or other symptoms alleged.”. & 1036. If so, th&LJ may not reject

A

claimant’s testimony “simply because th&eno showing that the impairment gan

reasonably produce the degree of symptileged.” Smolen v. Chater, 80 F.
1273, 1282 (9th Cir. 1996).

Second, if the claimant meets thesfitest, the ALJ may discredit t

claimant’s subjective symptom testimonylhoif he makes specific findings th
support the conclusion. Berry v. Astrue, 822d 1228, 1234 (9th Cir. 2010). Abst

3d

ne

at

1%

nt

a finding or affirmative evidence of magering, the ALJ must provide “clear and

convincing” reasons for rejecting the claimanéstimony._Lester v. Chater, 81 F

821, 834 (9th Cir. 1995); Ghanim v. Bm, 763 F.3d 1154, 1163 & n.9 (9th Cir.

2014). The ALJ must con®d a claimant’s work reed, observations of medic
providers and third partiesith knowledge of claimant’dimitations, aggravatin
factors, functional restrictions caused $yymptoms, effects of medication, and
claimant’s daily activities._ Smolen, §03d at 1283-84 & n.8"Although lack of
medical evidence cannot form the sole gdsr discounting pain testimony, it is
factor that the ALJ can consider in his dlbaldty analysis.” Burch v. Barnhart, 4(
F.3d 676, 681 (9th Cir. 2005). The ALJ ynalso use ordinary techniques

credibility evaluation, such as consiagrithe claimant’s reputation for lying a

inconsistencies in his statements or betwasistatements and his conduct. Smdg
80 F.3d at 1284; Thomas, 278 F.3d at 958-59.
2.  Application of SSR 16-3p.

The Social Security AdministratioiSSA”) recently published SSR 16-3
15
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2016 SSR LEXIS 4, Policy Interpretation IR Titles I and XVI: Evaluation o
Symptoms in Disability Claims. SSR 16-3p eliminates use of the term “credil
from SSA policy, as the SSA’s regulatiods not use this term, and clarifies t
subjective symptom evaluation is not an examination of a claimant’s cha
Murphy v. Comm’r of Soc. Sec., 20163%J.Dist. LEXIS 65189, at *25-26 n.6 (E.
Tenn. May 18, 2016). SSR -Bp took effect on March 16, 2016, and therefor,
not applicable to the ALJ’s 2014dision in this case. ld.

Plaintiff argues that this Court showdgply SSR 16-3p radactively becaus

it is “a clarification of sub-regulatory policyather than a new polc’ JS at 22. A
least three district courts in this Circbhdve addressed thisige and found that SS

16-3p does not apply retroactively, reasoning that Congress has not author

Commissioner to engage in retroactive rulemg. See, e.g., Wright v. Colvin, No.

15-02495, 2017 WL 697542, at *9 (N.D. CalbF@2, 2017); Smith v. Colvin, N
15-1625, 2017 WL 388814, at *4 n.2 (D. Oregon Jan. 27, 2017); Thayer v. (
No. 16-545, 2017 WL 132450, at *7 (W.D. Washn. 13, 2017). Plaintiff has cit

no authority to the contrary. (JS at 2B-27.) This Court “cannot assign errof

the ALJ for failing to comply with a regulatighat did not exist at the time.” Garr
v. Colvin, 626 F. App’x 699, 701 (9th Ci2015) (discussing a different SSR).
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Moreover, the Ninth Circuit has suggestbdt SSR 16-3p is consistent

ith

the standard previously laid out by the Niircuit in the caskaw described above.
See Trevizo v. Berryhill, 862 F.3d 987, 1006 (9th Cir. 2017) (noting that SSR 16-

3p simply “makes clear whatur precedent already requdtéi.e., that the ALJ i

“not to delve into wide-ranging scrutiny tfie claimant’s character and apparent

truthfulness,” but rather focus on “evaluatj] the intensity and persistence of [the

alleged] symptoms”). Thus, it is not clehat applying SSR 16-3p in this case w
materially affect the Court’s analysis.
3. The ALJ’s Findings.

The ALJ found that Plaintiff's “medally determinablampairments coulg
16

uld




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

reasonably be expected to cause #ileged symptoms; however, [Plaintiff
statements concerning the intensity, ®tesice and limiting effects of the
symptoms are not entirelyextible....” AR 23. The Al gave several reasons
this credibility finding.

First, the ALJ found that the “treatmergcords at times refer to [Plaintif
engaging in activities that appear to beoimgistent with some of her more extre
allegations in this case,” such as swimmamgl walking, and Plaintiff reported th
“she is generally able to tend to somehef personal needs, drive short distan
and engage in other activitiisat one might not expect a person with [Plaintif
alleged disabling symptoms to bdaln perform.” AR 26-27.

Second, the ALJ found that “with regatal [Plaintiff's] other impairment

[other than her back problems], her e&dras consisted mainly of conserval

measures such as the prescription of waains and monitoring,” and particulaf

with regard to the fibromyalgia, ME Dr. Wkler suggested that Plaintiff could hg
sought “more consistent and/or moggeessive forms of care.” AR 26-27.
Third, the ALJ found that Plaintiff's “ark history and statements about t

work history also tend to undercut the oWeceedibility of her claims in this case

because she did not “perfornggnificant gainful activityn several years when s
does not claim to have been disabled, .which at least arguably suggests |
[Plaintiff] has a comparately weak commitment tongaging in work, even whe
able to do so.” AR 27-28.

4.  Analysis.

Plaintiff argues that “the ALJ failed to adequately support [the] ad)
credibility finding” and “while specificnone of the ALJ’s credibility findings a

‘clear and convincing.” (J&t 23, 27.) The Court agrees.

a. The ALJ failed to explain howrlaintiff's daily activities are

inconsistent with her testimony.

In finding that Plaintiff's daily activitie were inconsistent with her assert
17
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of disability, the ALJ citedwo exertion questionnairesmopleted by Plaintiff in May
2012, see AR 222-26, and December 20&2, AR 238-40, as well as Plaintif
hearing testimony, see AR 43-72. In the questionnaires, Plaintiff stated th
prepares one meal a day; takes 15-neinepercise walks on her doctors’ ordg
grocery shops with the aid of a motorizedt @rd her children; drives her son to
school about 5 minutes away; and drives to her doctor’s office. AR 238-39, 22
stated she sometimes does dishes and vaoguimit this “has [her] off her feet f
the rest of the day,” and she dowsother chores. AR 222, 224, 239-40.

At the hearing, Plaintiff testified that sheft her job as a paralegal becaus
couldn’t — still, | still can’t siffor very long. | can’t stand forery long.” AR 56. Al
the time of the hearing, shestified that she couldmain standing “maybe abo
five to seven minutes” without experiencingrpar discomfort. AR 59. She testifi
that as soon as she sits down and “putjs] pressure on [her] buttocks, [the p3

starts shooting up to [her] back.” A®. Regarding the use of her hands,

testified, “My hands were tingling to wherean’t really hold a pen and just write.

AR 56. She also testified, “My handsfdike when | go to bend them, like they
going to break,” and that when she triesdtgp something, | feel pain shooting frc
my hands, my wrists, my elbows, up into shoulder.” AR 58-59. She testified 3
had buttoned the buttons on her outfit that, dat “when my handare very swelleq
up, then | will have a hardntie buttoning my clothes or zipping my pants.” AR
Plaintiff testified that she will “take a bath relieve the pain” and “sometimes [3
does not] take a shower becayshe is] in too much paih AR 61. She testifie
that her son helps her take a bath and shave her legs, and her daughter hy
place her hair in a bun on the day of the hearing. AR 61-62.

The ALJ found that this evidence showidt Plaintiff “is generally able t
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tend to some of her personal needs, @mshort distances, and engage in other

activities that one might not expect a perswith [Plaintiff's] alleged disabling

symptoms to be able to perform[.]” AR. He found these activities, along with
18
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treatment notes’ referencesswimming and exercising, Ifficult to reconcile with

some of [Plaintiff's] moredrastic claims regarding hability to stand, walk, and

move her body.” AR 27The ALJ clarified:
| am not saying that [Plaintiff's] &iwities, by themselves, equate with
work activity or show the ability t@ngage in work. The ability to
engage in some dailgctivities does not prove that one is able to
perform competitive work on a reguland continuous basis. Rather,
[Plaintiff's] activities suggest two pointe me. First, they suggest that
[Plaintiff] has greater capabilities thahe has alleged. This, in turn,
indicates that [Plaintiff] has noelkn completely frak, and makes me
cautious about fully accepting thairths advanced in this case.

AR 27.

The Ninth Circuit has “repeatedly assertbdt the mere fact that a plaintiff

has carried on certain daily activities does not in any way detract from |
credibility as to her overall disability."Orn v. Astrue495 F.3d 625, 639 (200

(quoting_Verigan v. Halter, 260 F.3d 104950 (9th Cir. 2001)). The Ninth Circui

has described two circumstances in wrdelly activities can form the basis of
adverse credibility determination: (1) if thegntradict the Plaintiff's testimony,
(2) if they “meet the threshold foransferable works skills.”_Id.

The ALJ expressly stated that Plaffi activities did not meet the threshg
for transferable work skills. Yet he failéd explain how the divities, as Plaintiff
described them, specifically contradicteer testimony. See Smolen v. Chater
F.3d 1273, 1284 (9th Cir. 1996) (“The ALJ stustate specifically which symptg
testimony is not credible and what facts ia tecord lead to that conclusion.”); D
v. Colvin, No. 12-00415, 2014 WL 5080437 *aR (D. Ariz. Oct. 9, 2014) (“Only

when a level of activity is inconsistent wihclaimant’s claims of limitations shoy

those activities have any bearing on the clait'sacredibility.”). This is not a cleg

and convincing reason for discounting kabjective complaints of pain.
19
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b. It is not clear whether Plaiff's ability to swim, walk, ang
perform other exercise is donsistent with her claime
limitations.

As an additional reason for finding Plaffis complaints of pain not credibls
the ALJ found that “treating sources have commented on, and commended
benefits of, [Plaintiff's] ability to exercisé AR 24. The AlLJited treatment note
from Dr. Yang, which they state that Piaff “swims everyday [for] 45 minutes
AR 543 (October 2012); “continggo swim 45 minutes every day when she c
AR 541 (November 2012); “continues to extse with swimming and walking eve
other day,” AR 785 (June 23); and “she did stamxercising with swimming
already,” AR 77§December 2013).

Plaintiff argues that the ALJ misinf@eted these treatment notes, whi

merely reflect that Plaintiff was “stggling through [pool] therapy session
Plaintiff argues that other records “explaitiig low level of exercise and its therg
base[.]” (JS at 19, 21 [citing AR 417, 670]Plaintiff cites the March 28, 201
treatment note from Plaintiff's physical therstpstating: “Goal is to wein [sic] o
pool program [and] transitioto land based therapy” and to “decrease diffig
standing and walking 15’ [fég" AR 417. Plaintiffalso cites a September 20
treatment note referring to “pool therapythar than swimming. AR 670; see a

AR 380 (Dr. Aho recommends one month“pbol therapy”). The Commission

argues that the records Plaintiff cites “predbteALJ’s references to regular exergi

by more than one year” and “that Plaiihtiad pool therapyn 2011 and 2012 do¢

not mean that she did not swim and walularly in 2013, as she told her doctor
that time.” (JS at 25.)

There is a significant difference betwegarticipating in relatively sedentary

“pool therapy” and swnming laps vigorously for 45 mines. Itis not clear on whic
end of the spectrum Plaintiff's activitieslifeand Plaintiff was engaging in th

exercise on the recommendation of her trgpphysicians._See Vertigan v. Halt
20
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260 F.3d 1044, 1050 (9th Cir. 2001) (“[A]dtres such as walking in the mall a
swimming are not necessarily transferatdethe work setting with regard to t
impact of pain. A patient may do these activitiespite pain for therapeutic reaso
but that does not mean she could concentrate on work despite the pain @
engage in similar activity for a longernped given the pain involved.”); Waldon
Colvin, No. 15-0631, 2016 WL 4501074, at(2.D. Cal. Aug. 29, 2016) (noting th
“a social security claimant may engageeixercise for therapeutic reasons des
pain” and finding that “Plaintiff's attemptso comply with the exercise regin
suggested by his providers is not a clgat aonvincing reason to reject [a treat
physician’s] report about Plaintiff's paindels”). Because the record is ambigu
as to the nature and extent of Plaintisercise, the treatmenbtes’ references t
swimming and walking do not provide subsgtal evidence for the ALJ’s conclusic
that Plaintiff's ability to exercise was ingsistent with her claimed limitations.

C. The ALJ did not adequately exphahis assertion that Plaintiff
treatment for fibromyalgia has been inconsistent and/of
conservative.

The ALJ admitted there was “no dispubtat [Plaintiff] has had significaf
back problems that have dye treated with surgery oseveral occasions,” but |

found that “with regard to [her] other impaents, her care hasnsisted mainly g

S

too

t

—

conservative measures such as thesguption of medications and regular

monitoring.” AR 26. Regarding Praiff's fiboromyalgia, the ALJ found i
“noteworthy that the medical expert {DWinkler] — who is a board-certifie

rheumatologist ... — opined that ‘more attention to treatment might improve

condition’ ... adding that mangf the measures alreadynployed ‘in general would

normally not [be] use[d] for ‘mild lumbadisease or fiboromyaig.” AR 26. The
ALJ concluded, “[l]f[Plaintiff's] conditions were ashe claims, one might exps
that she would have sought — and, if wateal, received — more consistent an(

more aggressive forms of care.” AR 27.
21
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Evidence of conservative treatment cambeason for discounting a plaintiff

testimony regarding the sevgriof an impairment._Parra v. Astrue, 481 F.3d 1
751 (9th Cir. 2007). Here, however, itnet clear whether the ALJ concluded t

Plaintiff's treatment for fibromyalgia wa®o conservative or too aggressive.
ME Dr. Winkler opined: “[LJumbar MRI Bowed minimal findings after surgery
very aggressive pain teciques used. Pain pumps/dtiators/ narcotics are n
recommended for treatment of fibrongia.” AR 911 (Rog 13). Dr. Winkle
therefore appeared to criticize these tiremnts as too aggressive. Yet the A
appeared to rely on Dr. Winkler's opinioa find that Plaintiff's treatment for hg
fiboromyalgia had beerb conservative. AR 27.

Plaintiff cites a December 2013 treatmewote from Dr. Yang that states
relevant part: “l discussed that beingr@rcotics can cause pain amplification
fibromyalgia. ... One of the meer treatments for fibromyailg | also discussed cou

be naloxone; however, she wouldve to be off of narcotifor that and especial

we need to formulate a low does that is usedibromyalgia pain.” AR 779. This

note suggests that there were other avemli¢reatment Plaintiff could pursue 1

her fiboromyalgia, but also that such treantnmight interfere with the treatment for

her back pain. The ALJ did not discuss this note.
d. The ALJ’s finding that Plainti had a weak commitment
engaging in work is not supported by substantial evidence.
The ALJ found that Plaintiff had “ngierformed significant gainful activit
even in several years when she does nandlaihave been disabled ... which at le
arguably suggests that [Plaintiff] has ammaratively weak commitment to enge

in work, even when able to do soAR 28. The ALJ acknowledged Plaintiff

testimony that, during these periods, she Ibeeh caring for sick relatives. AR 2

see _also AR 67-69 (Plaintiff's testimp describing how she had cared for
grandfather, who had denten and then her mothexho had a nervous breakdo

after the unexpected deathRifintiff's stepfather).
22
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The ALJ nevertheless found Plafhthad a weak commitment to wo
because:

[Plaintiff] testified at the June £014 hearing that she worked as a

medical assistant for only one daydaleft that job after finding out

some new information, which agdst arguably suggests to me that

[Plaintiff] would have -and could have — contindevorking in this job

if not for business reasons wholly unrelated to her health.

AR 28. When Plaintiff testified abouhis, the ALJ failed to ask any follow-up

guestions about what information Plaintéarned that caused her to leave the |j

or otherwise develop the record on this point. AR 50-51.

rk

Plaintiff also continued to work afterdeing that job as a medical assistant;

she later worked in a lawffice as a receptionistnd paralegal. _See AR 46-

(Plaintiff's testimony that her last job December 2010 was at a law firm and t

prior to this, she had worked as a medasdistant and certified nursing assistgnt);

AR 206 (work history report completed by PHaff, stating that she worked ag a

certified nurse between 2001 a2@D2 and worked as an assistant in a law firm from

2006 to 2010). The law firm where she wedksubmitted a lettedated December

22, 2012, stating that Plaintiff “was an excellent employee” but was laid off bgcaus

“problems with her back and health issbesame so acute that she was not able to

perform her duties. ... [H]eop was waiting for her at sutime as she recovered..|.
AR 623. This letter undermines the A& finding that Plaintiff had a weak

commitment to work and vganot discussed by the ALJ.

Plaintiff adequately explained the gapsher employment due to caring for

sick relatives, and the ALdid not sufficiently develop the record about why

voluntarily left one position as a medical assistant. Thus, the ALJ’'s finding

Plaintiff had a weak commitméto work is not supporteloly substantial evidence|

5. Conclusion.

In sum, the ALJ failed to give cleand convincing reass, supported by

23
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substantial evidence, for finding Plaintiff's pain testimony not credible. PIlgintiff

argues that her testimony should theretmecredited as true. (JS at 23.)
Upon review of the Commissioner’s dgion denying benefits, this Court has
“power to enter ... a judgment affirming,oaifying, or reversing the decision of the

Commissioner of Social Security, withr without remanding the cause foi

rehearing.” 42 U.S.C. § 405(g). If additidpaoceedings can remedy defects in|the

original administrative proceeding, a ¢sa Security case usually should [be
remanded. Garrison v. Colvin, 795 F.3d 9819 (9th Cir. 2014). However, courts

will sometimes reverse and remand with instructions toutatie and award benefits

“when it is clear from the record that aichant is entitled to benefits, observingjon
occasion that inequitable conduct on thet p& the Commissioner can strengthen,
though not control, the case for such a remand.” Id.

In Varney v. Secretary of Health akidiman Services (“Varney I1”), 859 F.2d
1396 (9th Cir. 1988), the Ninth Circuit adoptind “credit-as-true” rule: that is, “if

the Secretary fails to articulate reasonsrédusing to credit a claimant’s subjective

pain testimony, then the Setary, as a matter of lalwas accepted that testimony as
true.” 1d. at 1398. The rule does ngipdy in all cases, however. Varney Il “was

specifically limited to cases ‘where theaee no outstanding isss that must be

resolved before a proper disability deteratian can be made, and where it is clear

from the administrative recorthat the ALJ would be requd to award benefits if
the claimant’s excess pain testimony wemredited.” Vasquex. Astrue, 572 F.3d
586, 593 (9th Cir. 2009) (quoting Varney8g9 F.2d at 1401). In Garrison v. Colvin,
795 F.3d 995 (9th Cir. 2014), tidinth Circuit laid out three criteria that, if met,

warrant application of the credit-as-true doctrine:

(1) the record has been fully \vddoped and further administrative
proceedings would serve no useful purpose; (2) the ALJ has failed to
provide legally sufficient reasonfor rejecting evidence, whether

claimant testimony or medical opon; and (3) if the improperly
24
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discredited evidence were creditesitrue, the ALJ would be required

to find the claimant disabled on remand.
Id. at 1020. In evaluating the first issweurts “consider whether the record g
whole is free from conflicts, ambiguities, gaps, whether all factual issues h
been resolved, and whetheetblaimant’s entitlement to benefits is clear undef
applicable legal rules.” Treichler @omm’r of Soc. Sec. Admin., 775 F.3d 10
1103-04 (9th Cir. 2014).

On the present record,ghCourt cannot say that the record has been

developed and further admimistive proceedings would serve no useful purpose.

discussed above, there amnflicts and ambiguities in the record regarding,
example: (1) whether the ALJ believed Ptdfis treatment for her fibromyalgia we

too aggressive or too conservative, (2) why Plaintiff left a job as a medical ag

after only one day, and (3)dhrigorousness of Plaintiffswimming and exercising.

The Court also cannot state definitively that, if the improperly discre
evidence were credit as true, the ALJ veblaé required to find Plaintiff disabled
remand. The VE opined that, if Plaffis testimony about her own abilities we
accepted as true, Plaintiff would not be abl@erform her formework or any othe
jobs in the national economy. AR 330. t)as discussed aboueader Issue One, t
ALJ gave legitimate reasons for relying on the opinion of Dr. Winkler rather th
the opinion of Plaintiff's treating physisia. The RFC determined by the ALJ V
consistent with that opinion. Accordiyglremand for further proceedings is
appropriate remedy.

C. Issue Three: Whether the ALJ failed tosupport his finding that Plaintiff

could perform her past relevant work as a legal assistant, or any othe

full-time work.

Under Issue Three, Plaintiff argues ttisg ALJ erred in “adopt[ing] verbati
the RFC articulated by the ME” Dr. Wirdd and then “prffer[ing] severa

hypotheticals reflecting the RFC of sedentark with limitations” to the VE. (I
25
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at 27-28.) This is essentially a restaent of her argument that the ALJ's R
finding did not account for all her limitatns. _See Stubbs-Danielson v. Astrue,
F.3d 1169, 1175-76 (9th Cir. 2008) (“larguing the ALJ’s hypothetical wj
incomplete, Stubbs-Danielson simply edes her argument that the ALJ's R

finding did not account for all her limitatns because the ALJ improperly discoun
her testimony and the testimoafymedical experts.”).
V.
CONCLUSION
Based on the foregoing, IT IS ORDEREhat judgment shall be enter
REVERSING the decision of the Commsigner denying benig$ and REMANDING

for further proceedings congesnt with this Opinion.

KAREN E.SCOTT
United States Magistrate Judge

DATED: September 07, 2017
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