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UNITED STATESDISTRICT COURT
9
CENTRAL DISTRICT OF CALIFORNIA
10
WESTERN DIVISION
11
DANIEL E. PETERSEN, )
12 )
Plaintiff, ) Case No. CV 16-5740 AJW
13 )
V. )
14 ) MEMORANDUM OF DECISION
NANCY A.BERRYHILL, )
15| Acting Commissioner of Social )
Security, )
16 )
Defendant. )
17 )
18 - . : . : :
Plaintiff seeks reversal of the decision of defendant, the Acting Commissioner of Social Securiity (tr
19
“Commissioner”), denying plaintiff's applications for supplemental security income (“SSI”) benefits for
20
the period July 7, 2010 through December 30, 2013. Thephaie filed a Joint Stipulation (“*JS”) setting
21
forth their respective contentions.
22
Administrative Proceedings
23
The procedural facts are undisputed. [JS 2-3].nBi&iiled his applicaton for SSI benefits on July
24
7, 2010 alleging disability beginning on January 1, 2087prior application for SSI benefits filed by
25
plaintiff was finally deied on January 12, 2010. [S&dministrative Record ER”) 18]. In a November
26
1, 2011 written hearing decision, the Administrative Ladge (“ALJ") applied the doctrine of res judicata
27
to bar relitigation of plaintiff's disability claim withespect to the period up to and including January|12,
28
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2010. [AR 7-11, 18-23]. The ALJ furthéound that plaintiff did not have a severe impairment
combination of impairments on or after July 7, 2016,dhte his SSI application was filed, and theref
that plaintiff was not disabled from that date through November 1, 2011, the date of the ALJ’s de
[AR 22].

Plaintiff filed an action for judi@l review of the ALJ’s decisiomesulting in an order and judgmenmnt

granting defendant’s ex parte motion to remanddase for further administrative proceedings. [JS 3;

478-479]. While that action for judicial review wpending, plaintiff filed a new application for SSi
benefits on December 31, 2013. That application wastgd at the initial level, and plaintiff was found

disabled beginning on December 31, 2013, the dafédeaehis SSI application. The Appeals Counci

subsequently issued an order affirming the findihdjsability as of December 31, 2013 and remanding
case for a determination whether plaintiff was disapléar to December 31, 2013. [JS3; AR 436, 48
485].

On March 29, 2016, a second ALJ presided over a new hearing during which testimony was r
from plaintiff and a vocational exge[JS 3; AR 451-477]. In a fihavritten hearing decision dated Ma|

4, 2016, the ALJ considered the issue of plaintiff’sloliggt during the relevant period, that his from Ju
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7, 2010, his filing date, through December 30, 2013, the dayddee filed his subsequent, successful $SI

benefits application._[SekS 3-4; AR 436-444]. ThALJ found that during theelevant period, plaintiff

had severe impairments consisting of asthma, diabet#gus, history of left leg fracture with malunion,

and obesity, and that those impairments did not oresqual a listed impairent. [AR 439-440]. The ALJ

determined that plaintiff retained the residual fumedl capacity (“RFC”) to perform a restricted range

light work. [AR 440-443]. Afer finding that plaintiff had no pastlewant work, the ALJ determined that

plaintiffs RFC did not preclde performance of alternative jobs that exist in significant numbers ir

national economy. Accordingly, the ALJ found pldirtnot disabled . . . prior to December 30, 2013.

[AR 444-445].

Standard of Review

! SSI benefits are not payable prior to thenth following the month which the claimant’s

application is filed, regardless the date of onset. S86 C.F.R. 88 416.330, 416.335. Therefore,
the relevant period for purposes of the Ad.décision was July 7, 2010 through November 1, 2011,
the date of the ALJ’s decision.
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The Commissioner’s denial of benefits should Is&sibed only if it is not supported by substant;

evidence or is based on legal error. Brown-Hunter v. Co806 F.3d 487, 492 (9th Cir. 2015); Thom

v. Barnhart278 F.3d 947, 954 (9th Cir. 2002). “Substantial evidence” means “more than a mere s

but less than a preponderance.” Bayliss v. Barnam F.3d 1211, 1214 n.1 (9th Cir. 2005). Itis “su

relevant evidence as a reasonable mind might accept as adequate to support a conclusion.”
Barnhart 400 F.3d 676, 679 (9th Cir. 2005). The court is neglio review the record as a whole and

consider evidence detracting from the decision disasevidence supporting the decision. Robbinsv. §

Sec. Admin 466 F.3d 880, 882 (9th Cir. 2006); Verduzco v. Api&8 F.3d 1087, 1089 (9th Cir. 1999

“Where the evidence is susceptible to more than one rational interpretation, one of which supports t

decision, the ALJ's conclusion must be upheld.” Tho2a8 F.3d at 954 (citing Morgan v. Comm'r of Sg

Sec. Admin,. 169 F.3d 595, 599 (9th Cir. 1999)).
Discussion
Plaintiff contends that the ALJ committed legalor on remand by failing to call a medical expg¢
to testify regarding the onset date of his disability. [$&&-17].
The Ninth Circuit has helthat when a finding of disability is made and the date of onse

disability must be inferred because the record isaan@s to when the disability began, SSR 83-20 requ

that an ALJ call a medical expert to aid in deterng the onset date. Arrmeng v. Comm'r of Soc. Sec.

Admin., 160 F.3d 587, 590-591 (9th Cir. 1998) (citing Morg845 F.2d at 1082-1083; DelLorme

Sullivan, 924 F.2d 841, 848-849 (9th Cir. 1991)); &R 83-20, 1983 WL 31249, at *3. _In Armstrpn
the claimant had been found disabled and awarded&#fits as of the date his SSI application W
protectively filed. _Armstrong160 F.3d at 589. The ALJ denied the claimant’s application for disal
insurance benefits on the ground that there was inserifi@vidence that he became disabled prior to
date last insured (“DLI”). Noting that a disabilitysurance benefits claimant “must demonstrate tha
was disabled prior to” his DLI, the Ninth Circuitldehat since there was evidence that the claima
impairments predated his DLI and the record wasaan@s to when those impairments became disab
the ALJ erred in failing to call a medical expert to ceemtecord that wouldise as a basis for inferring

an onset date. Armstront60 F.3d at 589-590. The Ninth Circuit taned that its holding did not relievs
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before expiration of disability insured status.” Armstrob@0 F.3d at 590.

Plaintiff argues that Armstrorggmedical expert testimony requiremeés triggered because plaintiif

was found disabled as of December&113, the date he filed his SSI application, and “[tlhe onset date of

December 31, 2013 was not inferred based on the medtidadr vocational evidence.” Plaintiff contends

that since he was disabled at least as of December 31, 2013, Armstquiged the ALJ to adduce

1%

“testimony from a medical expert to infer an onséggaior to December 31, 2013 that was consistent with
the medical and vocational evidence . .. ." [JS 7].

Plaintiff is wrong. Armstron@rose in the context of a clainr ftisability insurance benefits, where
the plaintiff was found disabled afténis DLI. The plaintiff in _Armstrongdid not challenge the
determination that he was disabled 88l benefits purposess of the protective filing date of his
application, nor could he have done so successfulhlike disability insurance Imefits, SSI benefits are

not payable for the period before the month in whanohapplication is filed, gardless of the date th

D

impairments actually became disabling. 20 C.E§416.330, 416.335. If an SSI applicant first meets all

of the requirements for eligibility after filing an application that remains in effect, benefits are payaple n

earlier than the month after the month in which all of the eligibility requirements are me20 Sde.R.
8 416.330; SSR 83-20, 1983 31249, at *1. This means tB&linases, “[o]nset will be established as|of

the date of filing provided the individuais disabled on that date. Therefepgcific medical evidence aof

the exact onset date need not generally be obtained prior to the application date since therg is

retroactivity of paymenbecause title XVI payments are made beginning with the date of application

provided that all conditions of eligibility are met.” SSR 83-20, 1983 WL 31249, at *7 (italics added

N—r

Plaintiff applied for SSI benefisnly. When his application f&SI benefits filed on December 31,
2013 was granted and plaintiff was found disabled diseofiling date, the onset date was not “inferred,”
nor was it selected “as a matter of administrative comves,” as plaintiff contends arguing that the ALJ
erred in failing to call a medical expert on remand indhie. [JS 7]. As a mattefrlaw, the relevant date
was the date plaintiff filed his successful SSI begseipplication. No inference was drawn on the basis of

medical or vocational evidence in selecting that date because none was needed.

Even when a date of onset must be inferred, Armssaorguirement for medical expert testimony

applies only when the claimant is found disabledsfmme period of time. If the claimant is not found
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disabled, there is no need to determine an onset @ateemand, the ALJ foundgphtiff not disabled from
July 7, 2010 through December 30, 2013. Absent a finafigsability by the ALJ, the ALJ’s failure ta
elicit medical expert testimony was not legal error. Sam v. Astrue550 F.3d 808, 811 (9th Cir. 2008
(explaining that Armstrorig medical expert testimony requirement is triggered only when “there was ¢
an explicit ALJ finding or substantial evidence thatd¢te@mant was disabled abme point after the dats
last insured, thus raising a questiof onset date,” and holding that where “the ALJ explicitly found t
[the claimant] was not disabled any time” and that finding was supported by substantial evidence,

ALJ was not required by SSR 83-20 to introduce a medical expert into the process”); see-flsbRio

v. Astrue 380 F. App'x 694, 696—697 (9th C2010) (stating that Armstrorggymedical expert testimony

requirement “only applies where a claimant has lbee@mnd disabled,” and since the claimant failed to m

her burden to prove disability, Armstroigy‘inapposite”); Blair-Bain v. Astrye856 F. App'x 85, 88 (9th
Cir. 2009) (holding that because the Alound the claimant “not disabledor to the last date insured, w

have no cause to remand under SSR 83—-2@&Rerry v. Comm'r of Soc. Sec. AdmiB52 F. App'x 173,

175-176 (9th Cir. 2009) (holding that because the ALJ found the claimant “not disabled, the ne¢

medical expert to assist in inferring an onset date did not arise”); Brinegar v.,88rue. App'x 711, 712

(9th Cir. 2009) (holding that “the ALJ was not remui under SSR 83-20 to use a medical expert to i
a disability onset date” because the ALJ found thenaat not disabled “at any time through the date
this decision”).

Plaintiff acknowledges that under Sattme ALJ’s duty to call a meckl expert “is triggered wher
a claimant has been found disabled.” [JS 6]. Plaintiff contends, however, th& @atimnguishable and
did not obviate the need for the ALJ to call a mabexpert because plaintiff was found disaliEdeast
as of December 31, 2013” in a separate administrdéeision on his subsequent SSI benefits applicat
Plaintiff argues that the fact that he was found deshplrsuant to a different SSI application than the

under review in this action “is of no moment,” andttsince he was found disabled at some point,

medical _Armstrongpplies and requires reversal of the ALJ’s decision on his prior SSI application).

6]. Neither_Armstrongior Samconcerns the situation presehteere, where there is no finding ¢

disability by the ALJ in the decision under revidwi the Commissioner subsequently finds the claim

disabled pursuant to a later-filed SSI benefits apjdina Plaintiff has not cited any controlling precede
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supporting his extension of the Armstrangdical expert testimony requirement to this situation. A District

of Nevada decision cited by plaintiff is not precedédrarad also is distinguishable because it concerns a

disability benefits claim and the issue of whether the claimant was disabledbpnis DLI. Graves v.

Colvin, 2016 WL 3360669, at *7 (D. Nev. Mar. Z8)16), report and recommendation adop&d 6 WL

3360657 (D. Nev. June 8, 2016). _In Grauwke claimant filed an application for disability insuran
benefits and SSI benefits. He was found disabkedf February 23, 2012, 54ydaafter his date las
insured, resulting in an award of SSI benefits but aadlehdisability insurance benefits. After his seco
application for disability insurandeenefits was denied, he sought judicial review. The district c

concluded that the second ALJ erred under Armstiofagling to call a medical expert because the sec

ALJ “essentially concede[d] that [the claimant] was blisd at some point afterdtdate last insured,” and

nd
ourt

bnd

because there was “substantial evidence that the claimant was disabled at some point after the date

insured,” triggering Armstrorig medical expert testimony requirement. Gra2€d 6 WL 3360669, at *7;

see als&am 550 F.3d at 810-811 (stating that an explicit Abhding of disability, “or substantial evidenc
that the claimant was disabled at some point aftestdbelast insured,” raises a question of onset date

triggers the requirement of medical expert testimony).

D

that

Here, the ALJ reexamined the issue of plaintiff's disability from July 7, 2010 through December 30

2013, and she did not concede that plaintiff was desbd any point prior to December 31, 2013. Plain

had the burden to establish that he became disabsmine poinduring that period in order to trigger any

duty by the ALJ to determine an onset date. Awestrong 160 F.3d at 590. The subsequent finding
disability as of December 31, 2013 did not relieve pifiiotithat burden or giveim a “thumb on the scale’
in meeting it so as to trigger a duty by the ALJltoitemedical expert testimony regarding an onset da
Plaintiff did not meet hiburden. Significantly, plaintiff's openingilef assigns only one error to the ALJ

decision, her failure to call a medical expert under Armstr¢g8gelS 5-8]. Plaintiff's opening brief did

raise any other issue. Plaintiff’'s belated and cursory attempt to raise other grounds for reversal in

brief amounts to a waiver of those issues. [Ee&5-16 (arguing, in reply, that “the medical evidence d
contain documentation thamay support a finding of disability,but not explaining how the ALJ’S
determination of non-disability was legally erroneoutaoked the support of sulastial evidence in the

record)]. The general rule is that a court will not consider arguments raised for the firsttime in arep
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SeeKimv. Kang 154 F.3d 996, 1000 (9th Cir. 1998); Nichols v. Comm’r of Soc, Sec. Ag»6id F. Supp.

2d 1057, 1077 n.62 (D. Kan. 2003); see geneidisgfeld v. Barnhart 361 F. Supp. 2d 1102, 1110 (D.

Ariz. 2005) (“A reviewing federal court will only address the issues raised by the claimant in his appe:

from the ALJ's decision.”) (citing Lewis v. Apfe236 F.3d 503, 517 n.13 (9th Cir. 2001)).

In this case, the ALJ found that plaintiff wast disabled at any time prior to December 31, 20

13.

Under_Samthe ALJ was not required to call a medical exfemfer an onset date because he did not find

plaintiff disabled during the relevant period, and miéfi has waived any issue as to whether the AL
finding of nondisability is supported by substangigidence and is free of legal error. Sean 550 F.3d
at 810-811.

J's

If plaintiff had not already siceeded in obtaining reversal and remand of the decision denying his

July 7, 2010 SSI application, he might have argued that the finding of disability based on his sec

pnd &

benefits application “was new and material evidence warranting remand for further factual consideratit

because it commenced at or neartime [he] was found not disabledsed on the first application.” Luna

v. Astrue 623 F.3d 1032, 1034 (9th Cir. 2010) (holding thatsithe second benefits application resulted

in a finding of disability with an onset date one day after the date on which the claimant was found n

disabled on the first application, and since it waseardrom the record whether the two decisions w

“reconcilable or inconsistent,” the subsequemtdiing of disability warranted remand “for further

ere

consideration of the factual issues . . . to detegmihether the outcome of the first application should be

different”). Since plaintiff obtainealremand for further administrative proceedings in his action for jud

review of the first ALJ’s denial of benefits, andat the subsequent finding of disability had already b

made and was part of the record on remand4&e484-485] , plaintiff receivetall the relief he would have

been entitled to under Lupa remand for further administrative proceedings “to reconsider whethe

was actually disabled during the period of tirkevant to his] first application.” Lun&23 F.3d at 1034

cial

een

" [he]

Notably, Lunadid not hold or even suggest that medical edestimony on the issue of an onset date was

required on remand, even though in that case there wasdioalday between the dahof [the claimant’s]
first application and the disability onset date specifiettie award for her successful second applicatia

Luna 623 F.3d at 1035.
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Conclusion
For the reasons stated above, the Commissioner’s decision is based on substantial eviden
free of legal error. Accordingly, the Commissioner’s decisi@aifismed.

IT ISSO ORDERED.

Ol Rratid

ANDREW J. WISTRICH
United States Magistrate Judge
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