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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
KEVIN ANTHONY LATHAM, Case No. 2:16-cv-05787-KES
Petitioner,
MEMORANDUM OPINION AND
V- ORDER
J. GASTELO, Warden,
Respondent.
l.
INTRODUCTION

In 2014, a Los Angeles County jumonvicted Kevin Anthony Lathan
(“Petitioner”) of burglary. ([&t. 16, Lodged Document [‘LD"] 1, Clerk’s Transcrij
[“CT"] 112.) On August 3,2016, Petitioner filed a Petition for Writ of Habe
Corpus by a Person in State Custody purstea®8 U.S.C. § 2254, (Dkt. 1.) As (
October 31, 2016, both Petitioner and Respohdensented to proceed before {
Magistrate Judge. (Dkt. 7, 17.) On April 4, 2017, Petitioner filed his oper
Second Amended PetitidhlSAP”) raising one claim forelief: insufficiency of the
evidence to support his burglary conwcti (Dkt. 23 at 5.) For the reaso

discussed below, the Court finds that thenees sufficient evidence to support th
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conviction and therefore dees his habeas petition.
Il.
SUMMARY OF THE EVIDENCE

A. The Prosecution’s Evidence.

1. Testimony from the Victim and Her Son.
Bernadette Scarfo-Airuyuwa lived iRalmdale, California in 2013. |

January and early February of that yeshlie was visiting Africa, and she asked

son, James Lenaris, to check on her hewery few days. Scarfo-Airuyuwa locked

all her windows and doors beéshe left. (Dkt. 29, LO012, Reporter’s Transcrip

[“RT"] vol. 2 at 328-31, 352, 373.)
Her son checked on the house around datyrl or 2, 2013, and he did n
see anything amiss. (2R3I73-75, 460.) When Scarfairuyuwa returned home o

February 5, 2013, she noticed that méayns were missing throughout the hou

(2RT 331-32, 350-52.) After she called the sheriff'patément, a deputy arrived

and went through the house with Scarfothuwa and Lenaris. (2RT 496-99.) T
dining room window was broken so tlaaperson could put a hand through and o
the window. (2RT 350-51.)

While Scarfo-Airuyuwa ws waiting for the deputiesutside her home, she
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noticed a dark green Cadillac drivingpsly eastbound past her home. When

Scarfo-Airuyuwa and her family looked #te driver, he accelerated. Scarto-

Airuyuwa saw the driver’s facand identified Petitioner as the driver at trial. (2

347-48, 366, 381.) Lenaris gothis car and chasedelyreen Cadillac. (2RT 379,
366.) He saw it driving “rdly fast.” (2 RT 380.) Learis also identified Petitiongr

as the driver at trial. (2RT 384.)
Lenaris testified that he hattention to the green Cadillac driving by beca

he noticed two of the letters in its linplate. These matched a license p

number he had been handada piece of paper by amknown woman. Also, if
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seemed to Lenaris that the driver wagkiog for something as he drove by. Ror
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these reasons, Lenaris jumped in hisazat followed him. (2RT 379-80.)

Lenaris followed the speeding Cadillacara cul-de-sac where the Cadill

stopped in front of a house with a red dobenaris saw the drer, whom he later

identified as Petitioner, get oahd run toward the side of the house. Lenaris tu
his car around and pointed at the man, saliggt you” before diving off. (2RT
380-83, 456.) Lenariater gave the piead paper bearing the license plate num
to the sheriff's deputy and toldrhiwhat he had seen. (2RT 385.)

Later that same evenintiie deputies took Scarfo-Airuyuwa and Lenaris {
house for possible identification of propertit.was the same house where Lena
had seen the Cadillac stop: 2803 Dolomigetitioner was not present. At trial, tl
prosecutor showed Scarfo-Airuyuwa photgura of numerous items of propert

which she identified as items that waaken from her home. She recovered
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ned
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the

items she identified at trial from 2803 Dolomibait other items were never returned.

(2RT 334-46.)

2.  Testimony from the Victim's Neighbor.

Juan Hernandez lived across the stfe@tn Scarfo-Airuyuwa. Sometim
between February 2 and Fahry 5, 2013, while Scarfairuyuwa was in Africa, he
saw someone resembling Petitiooaitside Scarfo-Airuyuwa’s honte (2RT 471-
73.) Hernandez also noticed a grelancoln or Cadillac parked in Scarfc
Airuyuwa’s driveway. The photograph of the Cadillac in People’s exhibit 4A
like the vehicle he saw. (2RT 474-73Je saw Scarfo-Airuyuwa’s front door wa
open and the lights in the house were ¢BRT 482.) Hernandez went over a
asked Petitioner what he was doing the(2RT 483.) Petitioner told Hernands

that he knew the residents and was helping the neighbor move certain

! At trial, Hernandez first testifietthat Petitioner “looks like” the man he s3
at Scarfo-Airuyuwa’s house on February 202013. (2RT 472.) When asked
point out the man, he pointed to Petitioaad described his shirt color. (2RT 47
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Hernandez did not see any furniture dnestobjects outside, but he did not lo

inside the car. He did not see Petitionarrying anything or exiting the house.

pk

Hernandez returned home. Hernandsrd he had seen Petitioner in the

neighborhood before. He thanever seen Petitioner &tarfo-Airuyuwa’s house

before. (2RT 483-85.)
Hernandez believe&carfo-Airuyuwa’s daughter, &dell Liner, broke thg
dining room window before the burglawhen her mother would not let her i

although he did not hear the glass breakingente listened to their argument. (2F

486, 491.) He acknowledgedathhe had not looked #te window and was naqt

174

L

T

aware there was a fist-sized hole in(@RT 495.) He knew it was broken because

he could see the plywood from his house before the burglary. (2RT 491.)

3. Investigation by DeputiesNisenoff and Porter.

Los Angeles County Sheriff's DeputDavid Nisenoff responded to the

burglary call. He saw that the living roomas almost vacant, and indentations in

the carpet showed where heavy itemsiheeh. A window was broken. (2RT 49

I6-

99.) He was not sure, but he did not bedighe window was boarded up. (2RT 499-

500.)

Deputy Nisenoff was given ¢hpaper with the licengalate number, and h
linked the number to its registered owmsing his department’s resources. (2
500-01.) The owner was Christabel Piant®wse address wag803 Dolomite. (2RT

e
RT

501.) He went to the address, and Piemesented to a search of the house. (2RT

503-04.) Upon entering, Deputy Nisenafimediately saw several items that

Scarfo-Airuyuwa had described having been taken.RZ 504-06.) He confirme
that the vehicle in the garage, a 1994 gr€aulillac sedan, berthe license platg

——

U

number Lenaris had given him. It was sagne vehicle depicted in People’s exhibit

4A. (2RT 506.) Scarfo-Airuyuwa andenaris came over and identified their

property. (2RT 508-09.) Pieg was arrested that night feceiving stolen property.

(2RT 511.)
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Deputy Terra Porter later arrested Petitioner at Pierce’s house, 2803 Dolomite.

(3RT 602.) Deputy Porter identified the booking and property record in Peg

exhibit 9 as the form she prepared fotitkmer. (3RT 603.) The information on

the form was obtained from ttener’s California driver’dicense or identification
card and by asking Petitioner. (3RT 604-0Bg@titioner confirmed to Deputy Port
that he lived at 2803 Dolomite. (3RT 606.)

4, Forensic Evidence.

Karen France, a fingerprint techraai lifted fingerprints from Scarfo
Airuyuwa’s residence. (3R#15.) The screen of tlaning room window had bee
removed, and there was a fist-sized hol¢hia stationary pane. (BRT 615.) T
window was not boarded up. (3RT 616=)ance used a fine carbon-based pow
to lift latent prints from the window. EBI 614-16.) One prinwas lifted from the
outside of the window just below theden hole. A secongrint was lifted from
the window frame adjacent to the hole andwakso on the outside. (3RT 618.)
third print was lifted from the inside eping edge of the sliding glass windg
adjacent to the broken window. A fourth print was found on the inside of the
edge of the sliding glass window. (3RT 619.)

Deputy Sheriff Jeffrey Collins, a fingerptiidentification expert, compare
Petitioner’s fingerprints to the prints that France had obtained. Deputy C
determined that there wasmatch between B&oner’s right index finger and th
third set of prints that France obtainednfrthe inside edge of the east dining rog
window. (3RT 633-43, 653-54.)

B. The Defense’s Evidence.

Petitioner testified on ki own behalf. Petitionelived in Los Angeles,
although he visited Antelope Valley regulattysee his children and his childrer
mother, Pierce. (3RT 671-72.) Petitiomas a prior felony conviction for a 20(
attempted robbery. (3RT 673.) Piema&ned a green Cadillac, but Petitioner ¢
not drive that car. (3RT 679.)
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Petitioner did not know &rfo-Airuyuwa. (3RT 67%. However, Petitioner

had been in Scarfo-Airuyuwa’s home visiting her daughter, Shadell Liner, “talking

and dating” once or twiceweek over a period of two dhree months. Petitione
referred to Scarfo-Airuyuwa’s daughter‘&hardell.” (3RT681, 701.) While he

was in the house, he opened the dining reendow to let the marijuana smoke out.

(3RT 681-82.)

Petitioner knew Hernandez and saw hiboat three or four times a wee
(3RT 684.) They would often smoke maana and drink beer together. Petitiof
denied ever telling Hernandez that heswaking things out of Scarfo-Airuyuwa
house. (BRT 684-85.)

On February 5, 2013—wheScarfo-Airuyuwa and hepa testified that they
saw Petitioner driving paster house—Petitioner was ashmother’s house in Lo
Angeles doing mechanic work. (3RT 683, 703.) Petitioner never claimed Pi
Palmdale address was hiddaess, and he gave theydéy his Los Angeles addres
when booked. (3RT 688-89.)

C. The Prosecution’s Rebuttal Evidence.

Shadell Liner, Scarfo-Airuyuwa’s twentgear-old adopted daughter, testifig
that she did not have access to her motheisse while her mother was in Afric
(3RT 904-05.) Liner did not know Petitioner, but she htended school with

Crystal Thomas, whose mother was atbe mother of Petitioner’s childrén

Petitioner was not Liner’s frierehd she never let him inkeer mother’s home. (3R]
906-07.) Liner never associated withemen conversed with Petitioner. (3RT 9(
08.) Liner never broke arwindows in her mother’'s homg3RT 910.) There wer
no windows in the house broken or crackefbt@her mother went to Africa. (3R
911-13))

2 It is unclear whether Liner was referring to Pierce or to another womair
did not know the name of Cry$tBhomas’s mother. (3RT 907.)
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Petitioner’s California Departent of Motor Vehicle records listed his mailiy
address as Pierce’s home in Pdde, 2803 Dolomite. (3RT 933.)

At about 6 p.m. on February 14, 20L& puty Nisenoff engaged in a traff
stop of a Cadillac Deuville, license plate 5Y192. Petitioner wathe driver and the
only person in the Cadillac at the time oé ttop, which was in the Palmdale ar
(BRT 939-40, 946.) On the booking shd&ttitioner listed Pierce as his wife a
her home as his address. (3RT 946.)

1.
STANDARD OF REVIEW

Under the Antiterrorism anffective Death Penaltct of 1996, as amende

(“AEDPA”"), a petitioner is entitled to habeedief only if the state court’s decisiq

on the merits “(1) resulted in a decisitimt was contrary to, or involved &

unreasonable application of, clearly estdid Federal law, adetermined by the

Supreme Court” or “(2) resulted indecision that was based on an unreason

determination of the facts in light ofdhevidence presentad the State cour

proceeding.” 28 U.S.C. § 2254(d); CulenPinholster, 563 U.S. 170, 181 (2011).

The relevant “clearly established Feddeav” that controls federal habea
review consists of holdings (as opposeditda) of Supreme Court decisions “as

the time of the relevantate-court decision.” Williams v. Taylor, 529 U.S. 362, 4

(2000). A state court acts “contrary toeally established Fed# law if it applies
a rule contradicting the relevant hold:m@r reaches a diffemé conclusion on
materially indistinguishable facts. Beiv. Vincent, 538 U.S. 634, 640 (2003).

state court “unreasonably appli[es]”’ cleaglstablished FederalMaif it engages in

an “objectively unreasonable” applicationtb& correct governing legal rule to tl
facts at hand. White v. Woodall,  U.S, 134 S. Ct. 16971,705-07 (2014). “And

an ‘unreasonable application of’ [the Supee@ourt’s] holdings must be objective

unreasonable, not merely wrong; everacl error will not suffice.” _Woods W.

Donald, U.S. ,135S. Ct. 1372, 132615) (per curiam) (citation omitted).
7
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Habeas relief may not issue unless féhiss no possibility fairminded jurist

could disagree that the state court’'s decistonflicts with [the Supreme Court’s

precedents.”_Harrington v. Richter, 562 U88, 103 (2011); see also id. at 103

“a condition for obtaining Haeas relief,” a petitioner “must show that” the st

decision “was so lacking in justificatidhat there was an error well understood :

comprehended in existing laveyond any possibilitior fairminded disagreement”).
“[T]his standard is ‘difficult to megt Metrish v. Lancaster, 569 U.S. 351, 3%

(2013), as even ati®ng case for relief does not mete state court’'s contrar
conclusion was unreasonable.” Richt82 U.S. at 102. “AEDPA thus imposes

‘highly deferential standard for evaluatisgte-court rulings,’ ... and ‘demands th

state-court decisions be given the béan&fthe doubt.” Renico v. Lett, 559 U.S.

766, 773 (2010) (citations omitted).
Here, Petitioner claimed insufficiency tbfe evidence on direct appeal. (L
2.) Accordingly, the California Court ofgfpeal’s decision is the relevant state cg

adjudication on the merits for purposesapplying AEDPA’s déerential standarc

of review. (LD 6); Berghuis v. Thompks, 560 U.S. 370, 380 (2010) (holding whe

urt

|4

re

state supreme court denied discretiomayiew of Court of Appeal’s decision jn

direct appeal, the appellate decision orecti appeal is the relevant state ¢
decision for purposes of the AEDPA standard of review).
V.
DISCUSSION

Petitioner argues that the “evidEn presented by the prosecution w
insufficient to prove that [he] had contted burglary.” (SAP at 5.) On dire(
appeal, Plaintiff argued that no onevshim in Scarfo-Airuyuwa’s home, no or
saw him carrying items out of the home, and there was no evidence that he kr
items recovered at Pierce’s house were stolen. (LD 2.)

A. Relevant State Court Proceedings.

The California Court of Appeal rejet Plaintiff's insufficiency of the
8
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evidence claim, reasing as follows:

There was ample evidence in suppodefendant’s burglary conviction. TH
jury was instructed on the difference between direct and circumstantial eviden
told that both types of evidence were gtable to prove or disprove the eleme

of a charge, including intent, and thatitmer was entitled to any greater weig

than the other. (CALCRIM Nos. 223, 225The jury was instructed that, whe

considering circumstantial evidence, it himdaccept only reasonable conclusior
(CALCRIM No. 225.) We believe the jupached a reason#d conclusion base(
on the facts given in evidence.

Bernadette testified that rame except her son had the keys to her home
no one but he had permissiona® in her home while she wan Africa. She arrived

home to find many of her possessions mgssBernadette’s nghbor, Hernandez

e

e and

and

saw defendant and the green Cadillacass the street at Bernadette’s home

between February 2 and 5, 2013. He had neeen him at that house before. T
door of Bernadette’'s home was open angl lights were on while defendant w
there. While Bernadette waited for shesftleputies to arrive, she saw the grg
Cadillac pass by her house slowly and tlamgelerate. Lenaris noticed that th

license number of the green car containetters in a license plate number giv

him by a woman who had amached the family outsidgernadette’s house. He

followed the green Cadillac to a house@olomite Avenue and saw defendant w
or run to the side of the house. Thatngaevening, deputies called at the house

saw several items belonging to Bernadeifée woman who lived in the house w

defendant’s girlfriend and the mother oStghildren. A fingerprint found on the

inside of a broken window at Bernadette’s house, which was the apparent p

entry, was identified as beiging to defendant. Fingempt evidence is very stron

evidence of identity and is generally suffntien its own to identify a perpetratoy.

(People v. Gardnerl©69) 71 Cal.2d 843, 849.)

Defendant’s explanation for the damaging evidence against him ir
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prosecution’s case-in-chief did little but brihgs credibility into question. He sai
he visited Pierce nearly eyeweekend and sometimes dgrthe week but then sa
he had no idea when she moved to the hondgolomite AvenueHe said he hag
never driven the green Cadillac, but it wasealed he was arrested during a traf
stop while he was driving that car, akternandez saw defendant with the car
Bernadette’s home. Defendant claimed higdnprint was found on the interior
the window because he opened it whemvas smoking marijuanin Bernadette’s
house at the invitation of her daughter. eTjary, however, was entitled to draw

own conclusions as to defemd® credibility versus thavf Shadell, and as to hi
version of how his fingerprint came to e the window. _(Peopie Gardner, supra
71 Cal.2d at p. 849.) Defendaamcknowledged he had preuisly been convicted ¢

attempted robbery.

Although one of defendant’s principatguments is that no one saw h
moving things from the house, Hernand&vho had no apparent motive to |
testified that when he caoohted defendant about whiaé was doing at the hous
defendant said he was helping the owhgrmoving some things. The jury w
entitled to lend credibility to Hernandeztsstimony and draw the inference th
defendant was moving items, or plannednove items, out of the house. As
Hernandez's testimony that the window waskien long before Bernadette’s trip,
was up to the jury to decide whether fasollection was accurate. The fingerpri
technician testified that the window was botirded up. Finally, all of the stole
items recovered were found at the nednbyne of Pierce, the mother of defendar
children.

Clearly, a jury could draw the reasoble inference from the totality of th
circumstantial evidence that defendant Harged Bernadette’aome. Defendant’s
argument is without merit(LD 6 at 7-9.)

B. Applicable Federal Law.

The clearly established federal law govag review of a due process clai
10
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for insufficient evidence is the standaet forth in Jackson v. Virginia, 443 U.
307 (1979). The Jackson standard provithed a habeas petitioner is entitled

relief if it is found that “‘upon the recorevidence adduced at the trial no ratio
trier of fact could have found proof gtiilt beyond a reasonable doubt.” McDan
v. Brown, 558 U.S. 120, 121 (2010) (periam) (quoting Jackson, 443 U.S. at 32
see _also In re Winship, 397 U.S. 3584 (1970) (“[T]he Due Process Clau

protects the accused against conuitexcept upon proof beyond a reasonable d

of every fact necessary to constitthe crime with which he is charged.”).
Under this standard, the test for stifincy is “whether, after viewing th
evidence in the light mostyarable to the prosecutioanyrational trier of fact coulo
have found the essential elements ofdhme,” as defined by state law, “beyong
reasonable doubt.” Jackson, 443 U.S. at 319, 324 n.16 (emphasis in original)

record supports conflicting inferences, the reviewing court “must presume —
if it does not affirmatively appear in the redo- that the trier of fact resolved af
such conflicts in favor of the prosecution, and must defer to that resolut
McDaniel, 558 U.S. at 133 (2010) (quoting Jackson, 443 U.S. at 326); se
Cavazos v. Smith, 565 U.S. 1, 2 (2011) (petasu) (“[1]t is the responsibility of the
jury — not the court — to decide whatnclusions should be drawn from the evider

admitted at trial.”);_Juamd. v. Allen, 408 F.3d 12621275 (9th Cir. 2005) (“In

conducting our inquiry, we are mindful of ‘tiieference owed to the trier of fact

and, correspondingly, the sharply limitedthture of constitutional sufficienc
review.” (quoting Wright v. West, 505 8. 277, 296-97 (1992)dditional citations
omitted)).

Moreover, federal courtgeviewing a state court’s adjudication of
sufficiency of the evidencelaim must, under the AED¥Y, “apply the standards o
Jackson with an additional layer of deference.” Juan H. 408 F.3d at 1274 (cit
U.S.C. § 2254(d)); see also Colemanlehnson, 566 U.S. 650, 651 (2012) (“\

have made clear that Jackson claims &ab&egh bar in federal habeas proceedi
11

to
nal

el

Se
bubt

. If the
even
Yy
on.

e also

nce

y

a

f
ng 28
Ve

NgS




© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRPRER R P RB R
© N O O »h WO NP O © © N O 0o b W NP O

because they are subject to two layersidigial deference.”). Thus, “a state-court

decision rejecting a sufficiency challengeay not be overturmmeon federal habeas

review unless the decision was objectivetyeasonable.” Parker v. Matthews, 567
U.S. 37, 43 (2012) (per curiam) (intermlotation marks and citation omitted); see

also_Long v. Johnson, 73636.891, 897 (9th Cir.@L3) (“[U]nder AEDPA ... we

are limited to deciding whether the Califica courts unreasonably applied Jackst

OJ

in concluding that the evidence was sufficient).

Insufficient evidence clais are reviewed by looking at the elements of|the

crime under state law. Jackson, 443 Wh6324 n. 16. Under California lav

Y

n

“[e]very person who enters any house ... with intent to commit ... grand or|petit

larceny or any felony is guilty dfurglary.” Cal. Penal Code § 459.

C. The California Court of Appeal Reasorably Rejected Petitioner’'s Claim.

The prosecution presented more thaffigant circumstantial evidence that

Petitioner broke into Scarfo-Airuyuwa’siouse with the intent to steal her

belongings. There was substal evidence placing Petitier at the scene of the

crime during the time frame when it occwreThe robbery happened after Lengris

last checked the house (i.e., February 2 @@RT 273-75, 460]but before Scarfot
Airuyuwa returned home from Africa (i,eFebruary 5 [2RT 331]). Neighbor

Hernandez saw Petitioner §carfo-Airuyuwa’s house on February 2 or 3 (ile.,
Saturday or Sunday). (2RT 480.) Hstiiged that he saw Petitioner there over a

period of at least twenty minutes. (2R83.) He recognizeBetitioner as someone

he had seen around the neighborhood, and he walked up and spoke to him.

484.) Hernandez also saw the greenilZadparked at Scarfo-Airuyuwa’s house

while Petitioner was ther@and he did not see anyonaselwith Petitioner. (2RT

473-76.) At trial, Hernandeidentified Petitioner as the person he saw at Scarfo-

Airuyuwa’s house in early February. (2RT 473-73.)

Not only was Petitioner present at the reusearly February, but also there

(2RT

was strong evidence that he went insithernandez saw that the front door of the

12
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house was open and lights in the house werg2RT 482.) When Hernandez asked
Petitioner what he was doing there, Petigr admitted that he had gone into the
house; he told Hernandez that he wasihglpis neighbor move some things. (2RT
483-85.) The fingerprint expert testified tlagprint lifted from an inside edge of the
broken window matched Petitior® right index finger. (3RT 619, 643.) While
Petitioner testified that he left thoseimis when he was in the house smoking
marijuana with Liner, Liner testified thahe had never even spoken to Petitioner,
let alone invited him into her mother'®ise to smoke marijuan (3RT 907-08.)
The jury was entitled to beliedaner rather than Petitioner.

Next, Scarfo-Airuyuwa identified itemfound at 2803 Dolomite as items
taken from her house (e.g., a drum setyvielen, mirror, picture frames, elephant
statues, clothing, and shoes). (2RT 336} There was no ewdce presented at
trial that anyone other than Pierce, Petigr, and their childrehad access to the
house at 2803 Dolomite. (3RT 671-72.) Pedid not testify. Deputy Nisenoff

testified that when he knocked on the door in uniform the night of February 5, Pierce

opened the door and consented to haarshing the house. (2RT 504.) Deputy
Nisenoff saw large items taken from tBearfo-Airuyuwa’s house in plain view,
such as a leaning ladder bookshelf and dseim (2RT 504-06.) From these fadts,

the jury could have drawn an inferencattiPierce did not realize the items were

stolen.
While Petitioner denied ever livingt the 2803 Dolomite address, mu

evidence linked him to that address. naas saw him drive the green Cadillac

ch

to

that address. (2 RT 379-83.) He wasested at that address. (3RT 605.)

Petitioner's DMV records and driver’s licenbsted an address on Dolomite as

NIS

home address. (3RT 604-05, 933-3&)rthermore, Petitioner had been stopped

driving the green Cadillac. (3RT 939-%1Meputy Nisenoff saw the green Cadill

parked in the garage at 2803 Dolomite tinght of February 52013. (2RT 506.)

Pierce, the mother of Petitioner’s childréwed at that address. (3RT 671-72.)
13
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Finally, the jury had good reasons taluklieve Petitioner’'s testimony. H
was a convicted felon. (3RT 673.) Petiter's testimony was camaitry to that of
five other witnesses: Lena, Liner, HernandezDeputy Nisenoff, and Deput
Porter. He disputed Lenaris’s testimotimat Lenaris had seen him in Palmd;
driving the green Cadillac on February Jinling that he never drove that car a
that he was in Los Angeles at his mathdouse “doing mechanic work” that da
(Compare 2RT 379-838RT 683, 691, 701.) Petitioneriaother did not testify
Petitioner disputed Liner’s testimony thaéyhwere unacquainte claiming instead
that they dated and smakpot together. (CompaBRT 681, 700-01 and 3RT 90¢
08.) He disputed Hernandez's testimony thaiy had never spokdefore February
5, and disputed that Herm@ez had spoken to him on that day, asking him whe
was doing. (Compare 2RT 471, 483 &RIT 684-85.) Deputy Nisenoff testifig
that he had pulled Petitioner over dng the green Cadillac, but Petition
repeatedly denied ever driving that eaen once._(Compare 3RT 691 and 3RT 9
40.) Deputy Porter testified that sberrected Petitioner’'s address on his book
form after speaking with him to confirm ibut Petitioner testified that she ney
asked him to confirm his addres€€ompare 3RT 688 and 3RT 934.)

In addition to dishonesty, Petitioner desyed other behavior that the jur

could have interpreted asnsciousness of guilt. Botlenaris and Scarfo-Airuyuw
described Petitioner diing by and looking at the cralhof family members standin
outside waiting for the police t@rrive on the evening dfebruary 5. (2RT 347-48
365, 369-70, 379.) Instead of stopping tkabat had happened or offer assistar
Petitioner sped away when Baw them looking at him(2RT 380-83.) He kep
speeding away when Lenagbased him and ultimately fled from Lenaris on fo
(2RT 347-48, 379-83.)

Taken together, the circumstantialig®nce in this cas was more thar
sufficient for the jury to conclude ah Petitioner burglarized Scarfo-Airuyuwa

house while she was on vacation. Petitidmes not overcome tHéwo layers of
14
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judicial deference” that must be affexd to the California Court of Appeal]
rejection of his claim. 28 U.S.C. § 2254(d); Coleman, 566 U.S. at 651.
VI.
CONCLUSION
For these reasons, Judgment shml entered denying the Petition a

dismissing this action with prejudice.

DATED: October 31, 2017

S

nd

KAREN E.SCOTT
UNITED STATES MAGISTRATE JUDGE
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