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ompany v. Sophast Sales and Marketing LLC et al Dod.

@)
United States District Court
Central Bistrict of California
VENICE BAKING COMPANY, Case No. 2:16-cv-6136-ODWS)
Plaintiff,
V. ORDER DENYING PLAINTIFF'S
MOTION FOR

SOPHAST SALES AND MARKETING | RECONSIDERATION [16]
LLC; and DOES 1-10, inclusive,

Defendants.

I.  INTRODUCTION
Plaintiff Venice Baking Company filesehpending motion for reconsideration a
relief from the Court’'s September 19, 20b6der granting Defendé Sophast Sale

and Marketing LLC’s motion to dismiss wifirejudice. (ECF N& 11, 16.) For the

following reasons, the CouBtENIES Plaintiff's motion®

. FACTUAL BACKGROUND
On May 4, 2016, Plaintiff filed this actian the Superior Court of Los Angele

! After considering the papers filed in supportanid in opposition to Plaintiff’'s motion, the Cou
deems the matter appropriate factsion without oral argument. &eR. Civ. P. 78(b); C.D. Cal
L.R. 7-15.
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seeking declaratory relief. (Compl., Nof.Removal, Ex. A, ECF No. 1.) Plaintiff's
claims arose out of a contractuasplite between the two partiesld. Defendant
removed the action to this Court on August 16, 2016.) (Defendant then filed 3
motion to dismiss for lack of personal gatiction on August 3@®016, which was se
for hearing on October 3, 2016. (ECF MNo) Plaintiff's opposition to the motiof
was due on September 12, 20f8enty-one days before the hearing. No opposit
was ever filed. On Seminber 19, 2016, the Court granted Defendant’s motio
dismiss as unopposed. (ECF No. 11.) Ldkat day, Plaintiff filed an ex-part
application seeking a continuance to filpposition. (ECF Nol2.) On Septembe
21, 2016, the Court denied the ex-pangpeleation as procedurally improper becay
a final order had been issued. (ECF No) 1@n the same day, Plaintiff filed th
pending motion for reconsideration and refigMot., ECF No. 16.)

In the pending motion, Plaintiff's couals explains that the parties we
engaged in settlemenegotiations prior to the September 12, 2016, deadline for f
opposition. (Wiseman Decl. 1110-16, ECF.M6.) Plaintiff's counsel believed thg
these negotiations would sotead to a settlement.ld() He also believed that filing
opposition would serve as a potential irritamthese settlement negotiations, maki
it less likely that his client wouldbe able to obtain a settlement.Id.(14)
Accordingly, Plaintiff's counseldid not file opposition. I¢.) Nonetheless, 4
settlement failed to materiaizand the deadline passedd.,(Ex. G at 1.) Three day,
after the deadline to file opposition, Pldfi's counsel asked Ciendant’s permissior
to reschedule the October 3, 2016 hmgarto a date two weeks later.Id.( 17)
Defendant declined Plaintiff's requestd.j

2 Defendant filed opposition to the pending mation October 3, 2016. (Opp’n, ECF No. 20.

Plaintiff filed a reply on Odaiber 10, 2016. (Reply, ECF No. 21.)
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lll.  LEGAL STANDARD
A party may file a motion for reconsidéian pursuant to Federal Rule of Ciyi

Procedure 59(e) within twenty-eight dapé the order that it seeks to amend.
However, Rule 59(e) is an Xgaordinary remedy to be ussgaringly” and is rarely
granted “absent highly unusual circumstanceKbna Enters., Inc. v. Estate of
Bishop,229 F.3d 877, 890 (9th Cir. 200@iternal quotation marks omittedylarlyn
Nutraceuticals, Inc. v. Mucos Pharma GmbH & Cb71 F.3d 873, 880 (9th Cif.
2009).

Local Rule 7-18 dictates that theage only three grounds on which such a
motion may be granted:

(1) a material difference in fact ¢taw from that presented to the Court
before such decision that in the ecise of reasonable diligence could not
have been known to the party moving feconsideration at the time of

such decision, or (2) the emergencenetv material facts or a change of
law occurring after the time of sucledsion, or (3) a manifest showing

of a failure to consider material fagbresented to the Court before such
decision.

Like a motion for reconsideratioa, motion for relief from judgment pursuapnt
to Federal Rule of Civil Procedure 60(bx@nsidered a form dextraordinary relief”
reserved for “exceptional circumstancesSéeEngleson v. Burlington N. R. C&72
F.2d 1038, 1044 (9th Cir. 1992) (quotiBgn Sager Chemicals Intlhhc. v. E. TargosZ
& Co., 560 F.2d 805, 809 (7th Cir. 1977)). twms made pursuant teederal Rule of
Procedure 60(b)(1) allow a court to “reliexgarty . . . from a final judgment, ordg

N-i

or proceeding for . . . mistakaadvertence, surprise, excusable neglect.” Fed. R.
Civ. P. 60(b)(1). When Rule 60(b)(1) motion is basexh neglect, courts weigh fou
factors to determine wheth#dre neglect was excusablel)(the danger of prejudic
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to the opposing party; (2) the length oktdelay and its potential impact on t
proceedings; (3) the reason for the delay other error, including whether it wg

within the reasonable control of the moyar@nd (4) whether the movant acted |i

good faith.” SeelLemoge v. United State$87 F.3d 1188, 1192 (9th Cir. 200
(quotingBateman v. U.S. Postal Ser231 F.3d 1220, 1223 (9th Cir. 200Q09&e also
Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. B'8hip U.S. 380, 395 (1993).
A party may also seek relief pursuantRaole 60(b)(6). This catchall provisio
Is used “sparingly” when necessdoyprevent “manifest injustice.’United States v

Alpine Land & Reservoir Cp984 F.2d 1047, 1049 (9th Cir. 1993). To satisfy this

“lofty standard” the movant must prevthat it suffered (1) an injury (Hnd that
circumstances beyond its control preventecelynaction to protect its interestsd.;
see alsdReese v. Sprint Nextel Carplo. 2:13-CV-03811-ODW, 2014 WL 372405
at *1 (C.D. Cal. July 24, 2014).

IV. DISCUSSION
A. Reconsideration
Plaintiff asks the Court to amend ifsnal order dismissing this caseith

prejudice to instead dismiss this cagéhout prejudice. (Memorandum 14, ECF Np.

16.) However, the Court finds that Plaihtifas not satisfied any of the three grour
outlined in Local Rule 7-18 to warrant suah amendment. Plaintiff neither cites
material fact or law that could not hateen reasonably known at the time of f{
order’s issuance nor a material new factcbange in law that occurred after t
order’s issuance.

Additionally, Plaintiff’'s motion fails tadescribe material facts presentexfore
the order’s issuance that the Court faile¢dosider. Due to the unopposed natursg

Plaintiff’'s motion to dismiss, few facts werecessary to rule in Defendant’s favor.

First, the Court found that Plaintiff fidea motion to dismiss on August 30, 20
alleging that this Court lacked personal gdiction over it. (Orde, ECF No. 11.)
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Second, the Court found that a hearing wasfor October 3, 2016 on the motign.
(Id.) Third, the Court found that oppositibm the motion was due on September [12,
2016, twenty-one days before the hearindd.) ( Finally, the Court found that np
opposition was filed by the deadlineld.j Based on these facts, all of which were
expressly included in the September 19, 2016 orderCthet granted Defendant’s
motion to dismiss for lack of oppositionld(at 3.) Having failedo satisfy any of the
requirements outlined in Local Rule 7-18e Court denies Plaintiff's request to
reconsider and amend the prior order.
B. Relief

Plaintiff alleges eligibility for relief pursant to Rule 60(b)(1) on the grounds |of
excusable neglect and surpriséMemorandum 2.) In applying thioneer four-
factor test to determine whether the negleas excusable, the Court finds that there
is little likelihood of prejudice to Defendant atthe length of thdelay was modest (a
matter of days), and that there is no evaeRlaintiff acted in bad faith. Thus, the
Court finds these three factoweigh in Plaintiff's favor.

However, the Court finds that the thiractor weighs heavily against Plaintiff.
With full knowledge of the deadline tdile opposition and of the settlement
negotiations’ progress, Plairfts counsel made the decision not to file opposition ¢r a
motion for an extension of the opposition dea (Wiseman Decl. 1110-14.) Thjs
decision on the part of Plaintiff's counsehs not only deliberate but also purposeful;
Plaintiff's counsel believed that by ndiling opposition it would increase thg
likelihood of a settlement for his client(Wiseman Decl. 714.) This was a risk

Plaintiff's counsel took at his own peril; there is no evidence that the partieg eve
finalized an agreement to extend the deadline for filing an opposition or to push bac

the hearing date. Even there was an agreement beem the parties, such an
agreement was never fornzad with the Court.
It is also worth noting that Plaintiff'situation differs mar&dly from others

where courts have found excusable negldat.one line of cases finding excusahle




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

neglect, attorneys were prevented fromely filing by calendaring mistakeRincay
v. Andrews 389 F.3d 853, 855 (9th Cir. 200#ioneer Inv. Servs. Co507 U.S. at
399; In re Hawaiian Airlines, InG. No. CV. 08-00405 DAE-BMK, 2011 WL

1483923, at *8 (D. Haw. Apr. 18, 2011). #émother line of cases finding excusal

neglect, attorneys were effectively pretezhfrom timely filing bypersonal or family

e

emergenciesSeelLemoge v. United States87 F.3d at 1197 (attorney suffered injyry

during proceedings that required multipteirgeries, skin grafts, and extensi

e

therapy);see alsdBateman v. U.S. Postal Ser231 F.3d at 1222 (family emergency

requiring attorney’s presence in Nigerid)he implication in these two lines of casges

is that, but for the calendaring mistake eanergency preventing it, these attorngys

would have timely filed. By contrasBlaintiff's counsel was not prevented fro
timely filing: he chose notto file opposition to avoid disrupting the settlemg
process. Balancing the fourioneer factors, the Court firgl that the neglect o
Plaintiff's counsel was not excusable.

The Court also finds that Plaintiff is not entitled to relief on the basi
surprise. Plaintiff's counsel insinuates tRsfendant bated him into not timely filin
opposition by making it appear that settlemeats imminent. (Wiseman Decl. {11
21.) While the Court cannot entirely discount the possibility that such a sc
existed, it is not in receipt of sufficientidence to substantiate that claim. Havi
ruled out both excusable neglect and surptise Court finds no basis on which
grant Plaintiff Rule 60(b)(1) relief.

Finally, Plaintiff seeks reliegpursuant to Rule 60(b)(6)However, as discusse
at length, Plaintiff's decision not to fitmely opposition was within its controlSee
Alpine Land & Reservoir Cp984 F.2d at 1049 (requiring circumstances to be ouf
of movant’'s control for Rule 60]§(6) relief). As a resulthe Court finds that Plaintif
is not entitled to Rule 60(b)(6) relief.
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As detailed above, Plaintiff has not ntleé requirements for reconsideration

V. CONCLUSION

relief. Therefore, the CounENIES Plaintiff's motion.

IT IS SO ORDERED.
October 11, 2016

Y 2007

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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