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8 UNITED STATES DISTRICT COURT

12 CENTRAL DISTRICT OF CALIFORNIA

1 RONALD R. WHYTE, Case No. CV 16-06158-RA0O

12 Plaintiff,

12 V. | MEI\DAEIIQQANDUM OPINION AND
15 | Commiseloner of Secial'Securly,
16 Defendant.
17
18 l. INTRODUCTION
19 Plaintiff Ronald R. Whyte (“Plainfti’) challenges the Gmmissioner’s denial
20 of his application for a period of disabyl, disability insurance benefits (“DIB”),
21 and supplemental security income (“SSI” For the reasons stated below, the
22 decision of the Commissioner is AFFIRMED.
23 . PROCEEDINGS BELOW
24 On August 21, 2014, Plaintiff filed @aim for a period of disability, DIB
25 and SSI alleging disdlty beginning June 12004. (Administrave Record (“AR”)
26 88, 98, 108, 204, 210.) slapplication was denieditially on Novemler 19, 2014,
21 and upon reconsideratiaan March 16, 2015.(AR 139, 144, 153, 159.0n May
28
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12, 2015, Plaintiff filed awritten request for hearing, and a hearing was helg
October 16, 2015. (AR 34, 165.) Reprasd by counsel, Plaintiff appeared a
testified, along with an impartial vocatial expert (“VE”). (AR 36-87.) O
February 4, 2016, the Administrative Laludge (“ALJ”) found that Plaintiff hag

not been under a disability, purstiémthe Social Security Actsince June 1, 2004.

(AR 28-29.) The ALJ’s decision becarttee Commissioner’s final decision wh¢
the Appeals Council denied Plaintiff's requést review. (AR 1.) Plaintiff filed
this action on August 17, 2016. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity since Jutie 2004, the alleged onset date (“AOD
(AR 20.) At step twa the ALJ found that Platiff's delusional disorder
persecutory type, and history of methamph@#ne abuse are severe impairme
(Id.) At step three the ALJ found that Plaintiffdoes not have an impairment
combination of impairments that meetsmoedically equals the severity of one
the listed impairments in 20 CFR Part 484ippart P, Appendix 1.” (AR 21.)

Before proceeding to step four, the ALJ found that Plaintiff has the res
functional capacity (“RFC”) to:

[Plerform a full range of work atll exertional levels but with the
following nonexertional limitations: simple, routine and repetitive
tasks, but not at a production rgiace (no assembly work); no more
than occasional contact with cokkers and supervisors; and no
interaction with the general public.

(AR 22
Il

! Persons are “disabled” for purposes edaiving Social Security benefits if the

are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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At step four, based on Plaintiff's RFC andelvocational expert’s testimon

the ALJ found that Plaintiff was unablk® perform past relevant work as

telephone solicitor. (AR 27.) Astep five “[clonsidering the claimant’'s age,

education, work experience, and residuaictional capacity,” the ALJ found that

“there are jobs that exist in significant numbers in the national economy th
claimant can perform.” 14d.) Accordingly, the ALJ determined that Plaintiff h
not been under a disability from the AODdhgh the date of decision. (AR 28.)
.  STANDARD OF REVIEW

Under 42 U.S.C. § 405(g), a distrimburt may review the Commissioner’s

decision to terminate benefits. A court masirm an ALJ’s findings of fact if they

at th

[as

are supported by substantial evidenced af the proper legal standards were

applied. Mayes v. Massanark76 F.3d 453, 458-59 (9thrCR001). “Substantia

evidence’ means more than a mere d@antbut less than a preponderance; it is

such relevant evidence as a reasonablepersght accept as aduate to support
conclusion.” Lingenfelter v. Astrue504 F.3d 1028, 1035 (9th Cir. 2007) (citi
Robbins v. Soc. Sec. Admid66 F.3d 880, 882 (9th Ci2006)). An ALJ can
satisfy the substantial evidence requirenfbgtsetting out a dailed and thorougt
summary of the facts and conflicting ctial evidence, stating his interpretati
thereof, and making findings.”"Reddick v. Chaterl57 F.3d 715, 725 (9t@Gir.
1998) (citation omitted).

“[T]lhe Commissioner’'s decision cannbe affirmed simply by isolating

specific quantum of supporting evidend@ather, a court must consider the rec

—

N

A

prd

as a whole, weighing both evidence teapports and evidence that detracts from

the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C

2001) (citations and internal quotationarks omitted). ‘Where evidence i

susceptible to more than one rational nptetation,” the ALJ’'s decision should be

upheld.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9tir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 {9 Cir. 2005));see Robbins466 F.3d af
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882 (“If the evidence can support eithaffirming or reversing the ALJ’

JJ

conclusion, we may not sufiste our judgment for that of the ALJ.”). The Court

may review only “the reasornmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gma upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {® Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises the following issues for review: (1) whether the ALJ prog

assessed Plaintiff's medically determilmbmpairments; (2) whether the AL

properly discounted Plaintiffs sympto testimony; and (3) whether the Al

erly
J
1]

properly determined that Plaintiff could perform a significant number of jobs.

(Joint Stipulation (*JS”) 4.) Plaintiftontends that the ALJ failed to prope
consider Plaintiff's impairments, failed faroperly consider Plaintiff's symptom
and failed to include all of Plaintiff's ipairments in the hypothetical posed to
VE. (SeelS 4-10, 18-19, 29-30.) The Commissioner disagreg=el]§ 11-17, 20;
25, 31-32.)

A. The ALJ Properly Assessed Plainff's Medically Determinable

Impairments

Plaintiff argues that the ALJ erred ifinding that Plaintiff's menta
impairment does not meet or equal a fstmpairment and erred in finding th
Plaintiff does not have a physical impairmentedél]S 4-5, 8.) The Commission
argues that Plaintiff failed to carry his bardof establishing the severity of |
impairments. $eelS 11-13, 16.)

1. The ALJ Properly Considered The Medical Opinion
Evidence

The ALJ determined the severity of Pigif's impairments baed, in part, on
physicians’ medical opiniorend conclusions. (AR 20.)
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a. Applicable Legal Standards

Courts give varying degrees of defece to medical opinions based on
provider: (1) treating physicians who exam and treat; (2) examining physicia
who examine, but do not treat; and (3) non-examining physicians who d
examine or treat.Valentine v. Comm’r, Soc. Sec. Admbi/4 F.3d 685, 692 (9t
Cir. 2009). Most often, the opinion of aating physician is given greater weig
than the opinion of a non-treating physigiaand the opinion of an examinir
physician is given greater weight thdre opinion of a non-examining physicig
See Garrison v. Colvjrivy59 F.3d 995, 1012 (9th Cir. 2014).

The ALJ must provide “@ar and convincing” reasoms reject the ultimate

conclusions of a treating or examining physici&mbrey v. Bower849 F.2d 418
422 (9th Cir. 1988)t.ester 81 F.3d at 830-31. Howevem ALJ need not accept
treating physician’s opinion that is “brigind conclusionary ifiorm with little in
the way of clinical findings teupport [itsjconclusion.” Magallanes v. Bower881
F.2d 747, 751 (9th @i 1989) (quoting¥oung v. Heckler803 F.2d 963, 968 (9t
Cir. 1986)). When a treating or exanmgiphysician’s opinion is contradicted |

another opinion, the ALJ may rejectanly by providing specific and legitimal

reasons supported by substdngsidence in the recordOrn, 495 F.3d at 633

the
ns
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Lester 81 F.3d at 830Carmickle 533 F.3d at 1164. A non-examining physician’s

opinion can constitute substantial eviderfce is supported by other evidence

the record and is consistent with Morgan 169 F.3d at 600. “An ALJ can satisfy

the ‘substantial evidence’ requiremeny ‘setting out a detailed and thorou
summary of the facts and conflicting eviden stating his interpretation there
and making findings.”Garrison, 759 F.3d at 1012 (citation omitted).
b. Discussion
John Sedgh, M.D., completed an intermeddicine consultative examinatig
of Plaintiff in October 2014. (AR 333-38.pPlaintiff's primary complaints were
tumor in his left ear, partial amputation lns left ear, and tmatitis C. (AR 333.)

5

in

gh

Df,

a




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

Plaintiff reported that he had been ghased with basal cell carcinoma, and

complained of decreased hearing on his left sidd.) (Upon examination, Drj.

Sedgh observed that Plaintiff has 60 geett of the left auricle amputated a
decreased hearing in the left ear, but Rilidid not wear a hearing aid. (AR 33
337.) Dr. Sedgh opined that Plaintiff coliftl or carry 50 pounds occasionally at
25 pounds frequently, stand and walk fohdurs of an 8-hour workday, sit for
hours of an 8-hour workdajrequently perform posturalctivities, and manipulat
and reach without limitation. (AR 38.) The ALJ noted that Dr. Sedgh
examination did not reveal a basis for arfithese functional sdrictions. (AR 25-
26.) Accordingly, the ALJ gave no wét to Dr. Sedgh’s concluding opinic
regarding Plaintiff's capacity to work, bthe ALJ considered the lack of finding
for the purposes of determining the s@yeand effects of Plaintiff's allege
limitations. (AR 26.) Because Dr. Sedgbjsinion regarding functional limitation
was not consistent with his own obsatiens, the ALJ properly rejected

Valentine v. Comm. Soc. Sec. Admjrb74 F.3d 685, 692-93 9 Cir. 2009) (ALJ’s
rejection of treating psychologist’s opam because it was contradicted by doctq
own treatment reports was specific angitiemate reason supported by substan
evidence).

Psychiatrist Raymond Yee, M.D., ropleted a psychiatric consultatiy

examination of Plaintiff in October 2014(AR 341-47.) Plaintiff reported to Dr.

Yee that he has depression and wagrthaed with a delusional disorder. (A
342.) Plaintiff explained that he was tec at Patton State Hospital for about
months, seven of which were spent in thgatient psychiatric facility. (AR 344

L
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)

After being released from prison, Plaintifas been going to the Parole Outpatient

Clinic. (Id.) Plaintiff reported passing Pha&eof his requirement of attendir
classes, and in Phase 2,dets to enroll in school.ld.) Plaintiff expressed that h
would like to be a drug and alcohol coueseobtain higher education, and try

get a job one day.Id.) Dr. Yee observed that Plaintiff had good grooming
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hygiene, good eye contact, and no abnormadmaasms or tics. (AR 344-45.) Dr.

Yee also observed that Plaintiff was pglit®operative, and fndly, and he ha

productive and coherent speech with appiate mood and affect. (AR 345.) Dr.

Yee found that Plaintiff was oméed and had intact memoryld{ Plaintiff could
correctly calculate, spell, and thinkstkactly. (AR 345-46.) Dr. Yee diagnos
Plaintiff with history of delusional disder, persecutory type, and history
amphetamine abuse, with a Global Asses#nof Functioning score of 55. (A
346.) Dr. Yee stated thatddhtiff “appears to be psydirically stable,” but foung
that his prognosis was “fair to guardedfd.Y Dr. Yee opined that Plaintiff coul
perform simple and repetitvtasks, perform detaileand complex tasks, acce
instructions from supervisors, interagth coworkers and # public, perform work
activities on a consistent basis withoutesjal supervision, maintain regul

attendance, complete a normal workdag a&vorkweek without interruption from

-

pt

sl

a

psychiatric condition, and adequately death the usual stressors of competitive

employment. (AR 347.) The ALJ gave greatight to Dr. Yee’s opinion, “whict
factors the claimant’s psychiatric lesy and current functioning.” (AR 26
However, the ALJ found thddr. Yee’s prognosis withinhe “guarded” realm o
“fair to guarded” was entitled to no vgit because it was inconsistent with |
Yee's assessment of no mental functidimaitations, his belief that Plaintiff wa
psychiatrically stable, and Plaintiff's stmbents about goals and objectives for w
and school. If.) The ALJ properly rejected thportion of Dr. Yee’s opinion.See
Bayliss v. Barnhart 427 F.3d 1211, 1216 (9th rCi2005) (finding that &
contradiction between a physician’s opinion and his other recorded observat
a clear and convincing reason to discount that opinion).

State agency physician E. Wong, M.D., reviewed Plaintiff's records
concluded that Plaintiff does not havesewvere physical impanent. (AR 115.)
State agency physician G. lkawa, M.D., opiribat Plaintiff was mildly restricte

in activities of daily living,moderately impaired in maisning social functioning
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and mildly impaired in mataining concentration, persence, or pace. (AR 117,

119-20.) The ALJ found that these opiniamsre consistent with both objective

findings and Plaintiff's statements reganglihis ability to perforndaily activities.
(AR 25.) The ALJ was therefore permdt¢éo assign great weight to these nq
examining opinions.See Morgan169 F.3d at 600 (“Opinions of a nonexamini
testifying medical advisor may serve asbstantial evidence when they g
supported by other evidence in thecord and are consistent with it."RRuiz v.
Colvin, 638 F. App’x 604, 606 (9th Cir. 2016@)nding that the ALJ did not err il
giving the greatest weight to non-examgp state agency medical consulta
because “the ALJ found their opinions coteid with the grear medical record
progress and treating notes, and [the plgijistidescription ofher daily activities”).
In sum, the Court finds that th&LJ properly assessed and weighed
medical opinion evidence.
2. The ALJ Did Not Err In Finding That Plaintiff's Mental
Impairment Did Not Meet Or Equal A Listed Impairment
Plaintiff contends that the ALJ erred in finding that Plaintiffs mel
impairment did not meet oequal a listed impairment. Sée JS 4-7.) The
Commissioner contends that Plaintiff failedni@et his burden of establishing tf
he had a listed impairmentS€eJS 11-13.)
a. Applicable Legal Standards

At step three, an ALJ must determmbether a claimant has an impairme

or combination of impairments that meat medically equal the severity of @

impairment listed in 20 CFR PartO4, Subpart P, Appendix 1. 20 Ck

8 404.1594()(2). Listed impairments aree&igned to operate as a presumptior
disability that makes furtlenquiry unnecessary.”Sullivan v. Zebley493 U.S.
521, 532, 110 S. Ct. 885, 892, 107 L. Ed9Bd (1990). To show that a claiman

impairment meets a listing, the claimantust meet all of th specified medica

criteria for that listing. Id. at 530. An ALJ “must evahte the relevant evideng
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before concluding that a claimant’s pairments do not meet or equal a lis
impairment,” Lewis v. Apfel 236 F.3d 503, 512 (9th Ci2001), but it is nof
necessary to “state why a claimant faitedsatisfy every different section of t
listing of impairments,’Gonzalez v. Sullivar®14 F.2d 1197, 1201 (9th Cir. 1990

b. Discussion

The ALJ found that Plaintiff's mental jpairment did not meet or medically

equal the severity of Listing 12.04. (AR 21To meet this listing, a claimant mu
satisfy the requirements dfoth paragraphs A and Byr he must satisfy th
requirements of paragraph CSee20 CFR § Pt. 404, Subpt. P, App. 1 (12
Affective Disorders).

In finding that Plaintiff's impairment di not meet or equal Listing 12.04, t

ALJ considered whether the “paragraph Eiteria were satisfied. (AR 21

Paragraph B requires thtite medically documented pi®ssive syndrome, manjc

syndrome, or bipolar syndrome result@inleast two of the following:

1. Marked restriction of aiwities of daily living; or
2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintainig concentration, persistence, or
pace; or

4, Repeated episodes of decamgation, each of extended
duration.

20 CFR § Pt. 404, Subpt. P, App. 12(04 Affective Disorders). The AL
determined that Plaintiff had mild restiemn of activities of ddy living, noting his
ability to care for his own nesdclean, do laundry, and prepare meals. (AR
The ALJ also found that Plaintiff had onigild difficulties in social functioning

noting that he attends AA meetings, goethi® Gay and LeshmaCenter for suppof

and resources, has lived with roommagsts money from fends and relatives

and takes public ansportation. If.) The ALJ found modate difficulties with

concentration, persistence, or pace, ngptithat Plaintiff enjoys reading, playir
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volleyball, and playing table cardsid{ Finally, the ALJ observed that Plaint

has experienced no episodes of decamsation of extended durationld.f The

ALJ concluded that the “paragraph B” criterare not satisfied because Plaintivr’s

mental impairment does not cause aast two “marked” limitations or on
“marked” limitation with “repeatedépisodes of decompensatiord.)

The ALJ then considered the “pargomaC” criteria. Paragraph C requireg

e

b A

medically documented history of at leasbtyears of a chronic affective disorder

that has caused more than a minimal litrotaof ability to do basic work activities

with symptoms or signs currently temuated by medicath or psychosocig
support, and at least one of the following:

1. Repeated episodes of decamgation, each of extended
duration; or

2. A residual disease process thats resulted in such marginal
adjustment that evea minimal increase imental demands or
change in the environment wdube predicted to cause the
individual to decompensate; or

3. Current history of 1 or more years’ inability to function outside
a highly supportive living arrangeent, with an indication of
continued need for such an arrangement.

Py

20 CFR 8§ Pt. 404, Subpt. P, App. 1 (12.04 Affective Disorders). The ALJ founc

that the evidence fails to maée criteria. (AR 21.)
Plaintiff contends that the ALJ erred fiailing to consider Listing 12.03 fo

schizophrenia as requested by counsd® #3), and he argues that the evide

shows that he meets the criteria of pakisB, and C of that listing. (JS 4|

Although Plaintiff was diagn@sl with schizophreniss€eAR 354-55), “[tihe merg
diagnosis of an impairment listed in Appexndiis not sufficient to sustain a findir
of disability.” Key v. Heckler754 F.2d 1545, 1549 (9th Cir. 1985). Plaintiff m
also demonstrate that his impairmenasssevere as required under the findings
that impairment.Young v. Sullivar911 F.2d 180, 183-84 (9th Cir. 1990) (citing
CFR 8 404.1525(d)).
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At the time of the hearing and the Ak decision, Listing 12.03 and Listir
12.04 had identical “paragraph Bihd “paragraph C” criteriaSee20 CFR 8§ Pt
404, Subpt. P, App. 1 (effective Aug.,12015 to May 23, 2006 As discusseq

above, the ALJ found that the “paraghaB” and “paragraph C” criteria were npt

satisfied. $eeAR 21.) Although the ALJ did nexpressly consider Listing 12.(
for schizophrenia, Plaintiff has not meis burden of provinghat he meets a
criteria of the listing, including the gragraph B” or “paragraph C” criteria.

Accordingly, the ALJ did not err in detemning that Plaintiff’'s impairments did ng

meet or medically equal a listed impairmefee Perez v. Astru831 F. Supp. 2(

1168, 1175-76 (C.D. Cal. 201(f)nding no error when an Al failed to address the

listings expressly argued by claimant@uasel, but fully discussed the record &
found that the claimant did not providevidence that her impairments met
equaled any listing); see alSee Gonzale®@14 F.2d at 1201 (stating that it
unnecessary for the ALJ to explain why armlant failed to satisfy every section
the listing of impairments, and a four-ga@evaluation of the evidence” was
adequate statement of the foutidka for the ALJ’s conclusions).
3.  The ALJ Did Not Err In Findi ng No Physical Impairment
Plaintiff contends that the ALJ eden not finding a severe impairme

related to Plaintiff's problems with his ear.SeeJS 8.) The Commissiong

contends that Plaintiff failed to provideyaevidence of limitations attributed to i

ear impairments. (JS 15-16.)

At step two, the ALJ must deterneinwhether a claimant has a sev
medically determinable impairmentee20 CFR 88 404.1520(c), 416.920(c). T|
existence of a severe impairment igigeed when the evidence shows that
impairment has more than a minimalesff on an individual's ability to perforr
basic work activities. 20 CFR § 404.1521(&molen v. Chater80 F.3d 1273
1290 (9th Cir. 1996). A determination thert impairment is not severe requif

evaluation of medical findings describing the impairment, and an info
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judgment as to its limiting effects on a chant’s ability to do basic work activitie
SSR 85-28, 1985 WL 56856, at *4 (Jan. 1, 1988h impairment or combinatio
thereof is not severe if the clearlytaslished objective medical evidence shg
only slight abnormalities that minimally affegtclaimant’s ability to do basic wor
activities. Webb v. Barnhart433 F.3d 683, 68{®th Cir. 2005);Smolen80 F.3d at
1290.

The ALJ acknowledged Plaintiff's testony about his skin cancer and Ig
of hearing in his left ear, but found thtaere was “minimal evidence of treatme
or adverse effects” of these conditiof&R 21.) The ALJ noted that there was
record of follow-up for thebasal cell carcinoma and mecord of audiological
testing. [(d.) Furthermore, the ALJ observedathPlaintiff did not allege thes
conditions in his disability applicationld()

The ALJ considered Plaintiff's Octob2014 internal medicine consultatiy
examination, which documented Plaintiffgrtial amputation of his left ear ar
decreased hearing on the left side.R(25.) The examining physician noted tl
Plaintiff did not use a hearing aid, ahd did not assess affiynctional limitations
related to Plaintiff's ear or hearinglAR 335, 337-38.) Agliscussed above, th
ALJ also properly assessed aygalve great weight to the state agency opinion
Plaintiff did not have a severe physical impairment. (AR &2 AR 115.) The
ALJ therefore did not find sufficient clioal evidence to support the severity
Plaintiff's ear impairments. (AR 21.)

While the record shows that Plaintiffdhgkin cancer and loss of hearing
his left hear, a mere diagnosis of empairment—or even treatment for it—
insufficient to establish severity at stepotvespecially when, like the instant ca
the objective medical evidence in the record fails to show amgrk-related
limitations connected to the impairmengee Harvey v. Colvjr2013 WL 3899282
at *5 (C.D. Cal. July 29, 2013) (citinglatthews v. Shalalal,0 F.3d 678, 680 (9t
Cir. 1993)).

12

UJ

WS
k

SS
Nt

no

e

e
that

of

n

IS

[92)
o

-




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

Plaintiff argues that the ALJ erred mot reviewing the entire record “t
understand the nature of the impairmen$ ongoing nature and [Plaintiff's
symptomatology.” (JS 8.) But asetiCommissioner notes (JS 16), Plain
provided no evidence regarding any limitations arising from these impairmen{
the hearing, the ALJ providdelaintiff's attorney with30 days to submit additioni
relevant medical evidence, but as of tlade of the ALJ’s decision, no records H
been received. (AR 18, 40, 8&&eJS 8.)

Based on the record as a whole, the Alid not err in finding that Plaintif
did not have a severe physical impairment.

B. The ALJ's Credibility Determinat ion Is Supported By Substantial

Evidence
Plaintiff contends that the ALJ incexctly impugned his testimony. (JS 1
The Commissioner contends that the JAtet forth valid reasons, supported
substantial evidence, for discourgiPlaintiff's credibility. (JS 24.)
1. Plaintiff's Testimony
Plaintiff testified that he completeenth grade and received a GED at
beginning of eleventh grade. (AR 48.) Plaintiff stated that he was currently
at a residence hotel, which he paid feith money “scrape[d] together” fror
friends and relatives. (AR 44-45.) Plafihcollects general relief and food stamy

and his investment income has out. (AR 45.) Plaintiff stated that the attorr

who runs his investment was part ofcanspiracy to murder him. (AR 4§.

Plaintiff agreed with the ALJ’s statemenatimental health professionals think tf
he has delusional thoughts, and Plaintiff edathat he still hals those types o
beliefs. (d.)

Plaintiff explained that he is on parakad is required to see a psychiatr

once a month. (AR 47.) He stated thatdoes not see the psychiatrist much
instead sees a clinician(AR 49-50.) Plaintiff testied that he sought treatme

elsewhere because the clinician reports thindug parole agent, but as long as h
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receiving services from the Parole Outpati@finic, he is unable to get servic
elsewhere unless he pays for them. (AR 4BlAintiff stated that he has a “pret
good relationship” with his therapist, aatthough he was previously worried abg
saying too much, he is more comfortabled “a little more ope with her now.”
(AR 49-50.) Plaintiff testified that he iassues with rage and frustration, and
tries to cope with “thoughts thptst sort of intrude.” (AR 63.)

Plaintiff also sees another doctolavielecom who prescribes medicatio
(AR 50-51.) Plaintiff takes trazodone andtazapine. (AR 51.) Plaintiff testifie
that he previously took Buspar, Remerabjlify, and Seroquel, but he is unable
use them due to side effects such assipg out. (AR 52.) He stopped taking
psychiatric medications because thelpri't make [him] feel very well.” I¢l.; see
AR 54.) Plaintiff asked to start his medtions again in September 2014. (AR §
By March 2015, Plaintiff stpped taking his psychiatrimedications, and Plaintif
testified that he “would prefer not to takesth at all, actually.”(AR 54.) Plaintiff
explained that at that time, he was taking finiedications mostly to help him slee
(AR 55.)

Plaintiff explained that when he waspnson, he “felt safe most of the tim¢

and “didn’'t have the same stresses” that currently has. (AR 54.) Plaintiff

testified that he would always say that heswtable in prison, even if he was not
stable as he wanted to be. (AR 75.) mil#ithen stated that he “really did fe
stable” in prison because he did not comecontact with people as much a
played volleyball all day. 14.)

Plaintiff has not worked since he was released from prison, and he stat
he is “basically unemployable.” (AR 48Blaintiff explained that he would “like t
work,” but he does not know if he is alite (AR 49.) Plaintiff stated that he h
tried to work and has submitted applicatiomsa few places,” but he has to discy
his conviction. Id.)
I
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Plaintiff stated that his ear bleeds “preally every day,” and he has to clegn

it several times a day. (AR 61-62.) Hees not know what prompts the bleeding,

-

and he often does not notice it. (AR 73-7#g testified, “Idon’t feel physically
disabled. Aside from the bleeding gl pretty good, actually.” (AR 62.)
Plaintiff testified that he attended Ameetings for a while because he was
addicted to methamphetamines. (AR 55.) Plaintiff stated that he has not use
drugs in the past nine years, sincéobe he was incarcerated. (AR 55-56.)
Plaintiff stated that he had volunteer@u Saturdays, but he no longer can|do
So as often because it is now farther from him. (AR 57.) Plaintiff would like to
continue volunteering, but it is difficult for him to get theréd.)(
Plaintiff began working as a windowasher in junior high school and
became a professional in 1983d.Y Plaintiff explained that he did that work unil
1999, when he had to sell his home and reteoia (AR 58.) Plaintiff decided that
he would rather renovate reastate, but he “never lgamade much money” in
real estate. Id.) Plaintiff was also a telemarketer for about a month, but he ‘sold
absolutely nothing.” (AR 59.) Plaintiff &tied that while he was in prison, pe
worked in the kitchen for about eightonths. (AR 61.) Since Plaintiff was
released from prison, he made fifty dolavashing a store’s windows twice before
the store went out of businesdd.) Plaintiff believes that his “too old” to make §
living washing windows now. (AR 73.)
Plaintiff stated that he visits with friends often, and they buy food |that
Plaintiff cooks for them. (AR 64.) Pldiff also goes to thdibrary and arranged
meetings with a counselor regardiinterviewing and networking.ld)) Plaintiff
explained that his “very violent” thoughts intruded into has\ersation with the
counselor, which he did not understand. (AR 64-65.)
Plaintiff testified that he has sufferéi@m various levels of depression since
he learned that his mother svaonspiring to kill him.(AR 65.) Plaintiff explaineg

that he takes certain precautions like igading his door, cdinging locations, not

15
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answering his phone, and taking differeotites to places. (AR 65-66.) Plaint
stated that he does not feel like he isspeuted, and he does not agree with
diagnosis of delusions. (AR 67.) PlaintiiSo stated that he is told that his be
that he is not delusional gart of the delusion. Id.) Plaintiff testified that in hig
mind, “there was a conspiracy to murder [him], and [he] narrowly escape
killing one of the participants.”ld.)

Plaintiff explained that there werames when he was very paranoid a
although “it's been proven that people were following [him],” he is sure that
were also times when he incorrectly tgbtithat people were following him. (A
68.) Plaintiff denied visual hallucinationbut he stated that he had auditt
hallucinations several years agad.)

Plaintiff testified that he cannot work dtefear. (AR 69.) When he is wit
other people, his thoughts regularly intrumie him and he has to remove himsg
(Id.) Plaintiff explained that his thoughtssalintrude when his preparing a meg
and holding knives. I14.) Plaintiff stated that whehe committed his crime, it wa
not spontaneous and he had a reason for the violence. (AR 69-70.) P
explained that now he isot angry, but hestill has those thougs. (AR 70.)

Plaintiff stated that he will “explode inga” if he struggles to operate his pho

and he has broken a coupletefevisions because he svanable to get the remote

to work. (d.) Plaintiff explained that he nevésels that rage with people, on
with objects. (AR 70-71.) Plaintiff teBed that this thinking disconnects hi

his
ief

Jole)

there
R

Dry

S

M

from whatever he is doing, and it happ@my when he has contact with people.

(AR 72.) Plaintiff stated that he dlinot develop these thoughts until seve
months after he got out of prisonfAR 76.) He does not understand why
thoughts are directed at his friends omsgers who have no ill will towards hin
(1d.)
I
I
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2.  Applicable Legal Standards
“In assessing the credibility of a alaant’s testimony regarding subjectiy
pain or the intensity of symptoms, tA&J engages in a two-step analysidolina
v. Astrue 674 F.3d 1104, 1112 (9thir. 2012) (citingVasquez v. Astru&72 F.3d
586, 591 (9th Cir. 2009)). “First, the Alodust determine whether the claimant |
presented objective medical evidenceaof underlying impairment which cou
reasonably be expected to produceghm or other symptoms allegedTreichler
v. Comm’r of Soc. Sec. Admiry75 F.3d 1090, 1102 (9tBir. 2014) (quoting
Lingenfelter 504 F.3d at 1036) (internal quotatiorarks omitted). If so, and if th
ALJ does not find evidence of malingerintge ALJ must provide specific, cle;
and convincing reasons for rejecting a mlant’s testimony regarding the sever
of his symptoms. Id. The ALJ must identifjwhat testimony was found n(
credible and explain what evidence undermines that testimoHwplohan v.
Massanarj 246 F.3d 1195, 1208 (9th Cir. 2001). “General findings
insufficient.” Lester 81 F.3d at 834.
3. Discussion
“After careful consideration of the ence,” the ALJ found that Plaintiff’
“medically determinable impairments cduteasonably be expected to cause
alleged symptoms,” but found that Plaifii “statements concerning the intensi
persistence and limiting effecof these symptoms are not entirely credible.” (
23.) The ALJ noted that the record contdiasiple evidence” of credibility issue

“suggesting the claimant has never attemptework outside of his prison term a

his views of Social Security Disability as mere source of financial gain.” (AR

23.) Specifically, the ALJ relied on tHellowing reasons: (1) lack of objectiv
medical evidence to support the alleged sgvef symptoms; (2) failure to see

treatment; (3) inconsistent statementad g4) Plaintiff's statements about H
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investment savings. (AR 23, 26-27.) No malgering allegation was made, a
therefore, the ALJ’s reasons silbe “clear and convincing.”
a. Reason No. 1: Lack ofSupporting Objective Medical
Evidence
The lack of supporting objective medievidence cannot form the sole ba
for discounting testimony, but it is a factiviat the ALJ may consider in making
credibility determination.Burch 400 F.3d at 681Rollins v. Massanayi261 F.3d
853, 857 (9th Cir. 2001) (citing 20 CFR 8§ 404.1529(c)(2)).
The ALJ found that the medical recoisl “minimal” and does not provid
sufficient objective support for Plaintiff’ allegations of mental instability an
physical problems. (AR 23.)

In October 2009, Plaintiff was comnatt to the California Department

SIS

nd

Df

Mental Health and admitted to Patton State Hospital after being found incom

etel

to stand trial for murder. (AR 289.) dhtiff did not report any complaints and

stated that his admission was “reallyjait a misunderstanding” due to a problem

with his attorney. Ifl.) He had no psychiatric history except for a 2006 admission

to a facility for substance abuseld.] Plaintiff had delusins of persecution a

believed that his lawyer was connivingtlwthe judge. (AR 289-90.) Plaintiff wa
described as being linear and goal-dedctvith a good mood, euthymic affe
normal speech, no abnormal motor activities, intact memory, and fair judg
(AR 289.) He was alert, oriented, and ativee, but his insight was impairedld)

Physically, it was noted that Plaintiff hadeft ear amputation for carcinoma of t
skin, which caused difficulty with his heag. (AR 289-90.) Plaintiff also ha
hepatitis C with a high viral load.Id{) Plaintiff was treateavith Seroquel, and h

2 Plaintiff contends that the ALJ alsmproperly considered Plaintiff's activitig
while in prison. (JS 7.) The ALJ did nraise Plaintiff's activities as a reason
discount his testimony. Instead, the Atdnsidered Plaintiff's activities such
volleyball during his assessment of whetldaintiff's impairment satisfied th
“paragraph B” criteria for a listed impairment. (AR 21.)
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was compliant with treatment(AR 290.) Plaintiff was described as friendly and

able to interact with peers and staffld.Y He read books, magazines, gand

newspapers, and he also did puzzles, played table cards, and played volleyb:

(Id.) No medication side eftts were noted, but his symptoms did not diminjsh.

(Id.) Upon discharge, Plaintiff acknowledgtte need to “separate [his] delusigns

from reality” and denied hallucinations.ld() His mood was stable, affect w

appropriate, and insight anpedgment were improved.ld)

Treatment notes from December 2010 wuented Plaintiff's restricted

affect, depressed mood, poor sleep, pgosight and judgment, and preoccupat
with paranoid thoughts. (AR 305, 307.) Bi#f heard voices that told him to ki

people. (AR 305.) He wadiagnosed with psychotic sbrder and polysubstan¢

dependence, with a GAg€ore of 54. (AR 309.)

At an April 2013 routine appointmerR]aintiff was oriented and had norm
speech, cooperative behavior, stable maghtly depressed affect, linear a
goal-directed thoughts, normal thought @it good judgment, and good insig
(AR 317.) Plaintiff denied a history dfallucinations and did not appear to

AS

on

responding to internal stimuli. Id)) Plaintiff was observed to have adequjte

coping skills to manage his current stresdd.)( He “appear[ed] stable wit
psychotropic medication” and was motedtfor mental health sessions.ld.)
Plaintiff was assigned a GAF score of 68d was diagnosed with provisior
delusional disorder, depressive disartlOS, and amphetamine abuslel.) (

In July 2013, Plaintiff reported, “I'nstable.” (AR 316.) At a Septemb
2013 follow-up appointment, Plaintiff ag “appear[ed] stable” with hi
medications. (AR 315.) He still believed thhére was a conspiracy to Kill hir
“but there is much lessf a threat now.” Ifl.) Plaintiff had “ample coping
strategies” and “positive plarier parole next year.” Id.) It was also noted the
Plaintiff's delusions had a decreased auopon his functioning and behaviorsd.)
I
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In December 2013, Plaintiff reported the had not takemedication for his
anxiety. (AR 296.) He denied auditooy visual hallucinations, but he reportec
lack of motivation, intermittent periodsf low mood, persedary and paranoic
delusions, and defensiveness with peeld.) (He was cooperative and calm, mg
good eye contact, and spoke wahnormal rate and tone.ld() Plaintiff had
euthymic mood, congruent affect, norntabught process, normal attention g
concentration, and fair insight and judgmend.)(

Plaintiff reported that he was “doing Weat a routine appointment in Marc
2014. (AR 314.) He stopped his medicatiabsut six weeks prior because he v
not suffering from depressioand had not been depressed “in the last se)

years.” (d.) Plaintiff reportedly felt better lsause the medication had made |

| a

1de

nd

h

Vas

yeral

m

drowsy and less responsiveld.] Plaintiff was alert, oriented, well-groomed, and

cooperative. Ifl.) His mood was euthymic andshspeech was clear, organizg
and coherent with norrhaate and tone. Id.) Plaintiff had good insight an
judgment, and he was assessed as “stable,” active, and programming \
incident. (d.)

In June 2014, Plaintiff reported hisapls for after his parole and expres:

interest in the Ticket to Work prografor vocational training. (AR 313.) He

acknowledged that his symptoms afepression and anxiety were 1
overwhelming. Id.) Plaintiff also reported no hallucinations in the past th
years. [d.) He was calm, cooperative, con\ears engaged, apmpriate and open
talkative, and humorous.Id() Plaintiff had a bright affect, congruent mood, §
coherent and spontaneous speecHd.) ( Plaintiff displayed no evidence (
perceptual disturbance, delusibistatements, or paranoiald) His insight and
judgment were good with intact impulse controld.)( The clinician noted thg
Plaintiff “seems to be able taifiction” with minimal symptoms.|d.)

I

I
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Plaintiff visited the parole clinic irAugust 2014. (AR 331.) He deni¢

hallucinations and stated that he was intgrested in psychotropic medications
that time. (d.)

In October 2014, Plaintiff underwerdn internal medicine consultatiy
examination. (AR 333-38.)He complained of a tuman his left ear, partia
amputation of his left ear, and hepatiis (AR 333.) The examining physicig
noted Plaintiff's decreased hearing on thi¢ $&de, but observed that Plaintiff d
not wear a hearing aid. (AR 335, 337.)edame month, Plaintiff also underwen
psychiatric consultative examination. (AR 341-47.) Plaintiff was polite
cooperative, and friendly(AR 345.) The examining pskiatrist observed goo
grooming, good hygiene, good eye @mit productive and coherent spee
appropriate mood and affe@nd no abnormal mannerisms or tics. (AR 344-
He assigned Plaintiff a GAF score of &bd diagnosed Plaintiff with a history
delusional disorder, persecutory type, antlistory of amphetamine abuse. (4
346.) The psychiatrist determined thatiRtiff appeared to be “psychiatrical
stable.” (AR 347.)

During an October 2014 medication magement appointment, Plaint
claimed that he wanted to stop his noatlions for reasons that his doctor fou
“not convincing.” (AR 354.) Plaintiff dichot want to try different medication ar
“Just want[ed] to stop them.”1d.)

In December 2014, Plaintiff reporteduirag a good Thanksgiving holiday
a church with his AA peers. (AR 353.He regularly volunteered at a homelg
breakfast and went to the Gay and Leslznter for resourcesupport, and legs
counseling. I@d.) Plaintiff reported looking forward to receiving services to lea

career or trade.ld.) His mood was euthymic wittboagruent affect, and he deni

any hallucinations. Id.) Plaintiff reportedly felt stble without his psychotropic

medications. 1fl.) His social worker observed that Plaintiff “appears to

adjusting well to parole and in the communityld.)
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The ALJ thoroughly considered Pl&ffis medical records (AR 23-26) and

found that they did not support Plaintifedlegations of disablg mental instability
and physical problemsSee ReddicKL57 F.3d at 7255ee also Garza v. Astrug80
F. App’x 672, 674 (9th Cir2010) (finding that amALJ properly considered
claimant’s normal exam findings when ngfia lack of objective medical eviden
to support the claimant’s allegationshlthough Plaintiff’'s treatment records m4
be interpreted in more than one waye ttvidence can rationally support the AL
determination. Accordgly, the Court must uphold his interpretation of
evidence.See Ryanb28 F.3d at 1198 0obbins 466 F.3d at 882.

The Court finds that this is a clear and convincing reason, supporty
substantial evidence, for dmanting Plaintiff’'s credibility.

b. Reason No. 2: Failure to Seek Treatment

When assessing a claimant’'s créldja an ALJ may consider a
unexplained or inadequately explained feeluo follow a presribed course o
treatment. Smolen 80 F.3d at 1284. If a claimacdmplains of disabling pain by
fails to seek or follow prescribed treatmetain ALJ may use such failure as a bg
for finding the complaint unjustified or exaggerate®in, 495 F.3d at 638 (citing
Fair v. Bowen 885 F.2d 597, 603 {9 Cir. 1989));seeBurch v. Barnhart400 F.3d
676, 681 (9th Cir. 2005).

The ALJ noted that Plaintiff alleged disability beginninggd 2004, but ther
were no medical records frothat period. (AR 23.) The ALJ also observed f{
the record “lacks consistent treatmembtes from [Plaintiff]'s incarceration,
identifying treatment records from @ter 2009, December 2010, April 2013, J
2013, September 2013, Dedeen 2013, March 2014, addine 2014. (AR 23-24.)

The Ninth Circuit has criticized the gmtice of discrediting evidence bas

A

%]
@D

J’s
he

ed b

X
[

It
SIS

J

ed

on a lack of mental health treatmenoth because mental illness is notoriously

underreported and because iaiguestionable practice thastise one with a ment

impairment for the exercise of pogudgment in seeking rehabilitation|
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Regennitter v. Comm’r of Soc. Sec. Admir66 F.3d 1294, 1299-300 (9th Cir.

1999) (internal quotatiomarks omitted) (citindNguyen v. Chaterl00 F.3d 1462
1465 (9th Cir. 1996)).

Accordingly, the Court finds that thigason is not a clear and convincing

reason, supported by substantial evidetejscount Plaintiff's credibility.

c. Reason No. 3: Inconsistent Statements

As part of the credibility detenmation, the ALJ may consider

inconsistencies between the claimant&itaony and his other statements, cond
and daily activities. See Light v. Soc. Sec. Admihl9 F.3d 789, 792 (9th Ci
1997); Tonapetyan v. Halte242 F.3d 1144, 1148 (9th Cir. 2001).

The ALJ found that Plaintiffs “owdroad and inconsistent testimo
suggested he believed he could work amdild work if he had a job.” (AR 27

The ALJ noted that in JurZ014, one month before PHif's parole, he reported

that he planned to enter a vocationalrting program and was “hoping to qual

LICt,

N

fy

for a job.” (AR 24;seeAR 313.) During an October 2014 psychiatric consultative

examination, Plaintiff expressed thaeé would like to be a drug and alcohol

counselor. (AR 25seeAR 344.) Plaintiff also stated that he wanted to ob

tain

higher education and try to get a jobld.Y In November and December 2014,

Plaintiff was looking forward to receivinBepartment of Rehabilitation services
learn a career or trade. (AR Z&eAR 353-54.) The ALJ observed that Plaint

testified that he was “unengyable” before stating that l#oes not know if he i

to
ff

U7

able to work. (AR 27seeAR 48-49.) The ALJ also noted that Plaintiff confirmed

that he had submitted job applicats at several places. (AR 2&eAR 49.)
Although Plaintiff argues that his desit@ work or go to school should n
detract from his credibility See JS 28), the ALJ was permitted to rely on

inconsistency between Plaintiff's statemeatsl his allegations of being unable

work due to disability. See Merritt v. Colvin572 F. App’x 468, 470 (9th Ciy.

2014) (affirming an ALJ’s finding that a ctaant’s “interest in starting a new job|i
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not consistent with [the] marked limitans in the ability to tolerate wor
pressures” about which the claimant testifieshe also Fregoso v. Astru2012
WL 2195655, at *4 (C.D. Cal. June 14012) (“[P]laintiff's testimony at the

hearing that she had been looking for work was inconsistent with plair

assertions that she suffers from 8igag impairments which preclude her from

working at all.”), affd (9th Cir. Aug. 13, 2013)Sample v. Schweike694 F.2d
639, 642 (9th Cir. 1982) (“[The ALJ] ientitled to draw inferences logical
flowing from the evidence.”).

The Court finds that this reason i<laar and convincing reason, suppor
by substantial evidence, tosdount Plaintiff's credibility.

d. Reason No. 4: Plaintiffs Statements About His
Investment Savings

The ALJ found that Plaintiff's “credibty was again called into question” I
Plaintiffs November 2014 revelation bifs “investment savings.” (AR 26geAR
354.) Plaintiff stated that he did notaplto access this money because he
receiving free housing, but the ALJ noted tR&intiff was not eligible to receiv
General Relief because he conid to own property. (AR 26geAR 354.) By
March 2015, Plaintiff reported that he was receiving his investifoads to pay fof
living expenses. (AR 352.)

The ALJ does not explain how this und&mas Plaintiff's credibility, thereby
leaving the Court to speculate uneptably about why the ALJ question
Plaintiff's credibility on this basis.See Ros v. BerryhilNo. 2:15-CV-2389 DB
2017 WL 896287, at *4 (E.BCal. Mar. 7, 2017) (citin@urrell v. Colvin 775 F.3d
1133, 1138 (9th Cir. 2014)) (“The court magt speculate as to the ALJ’s findin
or the basis of the ALJ’'s unexplainednclusions.”). TheCommissioner argue
that Plaintiff's statements concernings hiesources and income are inconsist

citing Plaintiff's social security application that represented that he ha

1tiff's
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resources or income and Plaintiff's tegtiny that he “scrape[s] together money
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from friends and relatives.” (JS 23-24.) But those were not reasons that the Al

provided, and the Court may not consigesunds upon which the ALJ did not rely.

See Orn 495 F.3d at 630Bray v. Commissioner of Social Security Adm&b4

F.3d 1219, 1225 (9th Cir. 2009) (“Long-sthng principles of administrative law

require us to review the ALJ’s decisibased on the reasoning and factual findip

offered by the ALJ—not post hoc rationalibas that attempt to intuit what the

adjudicator may have been thinking.”).

gs

The Court finds that this reason mt a clear and convincing reason,

supported by substantial evidencediscount Plaintiff's credibility.

4. Conclusion

Because the Court found that two of the ALJ's reasons for discounting

Plaintiff's credibility are not clear and owincing, the Court must decide whether

the ALJ’s reliance on thoseasons was harmless errdcarmickle v. Comm’r of
Soc. Sec. Admin533 F.3d 1155, 1162 (9th Cir. 2008)he relevant inquiry “is not

whether the ALJ would havenade a different decmn absent any error,” but

whether the ALJ’s decision is still “ledly valid, despite such error.”ld. The
‘remaining reasoningand ultimate credibility determinatiogmust be] . . .
supported by substantialidence in the record.ld. (emphasis in original) (citing
Batson v. Comm’r of Soc. Sec. Adm@h9 F.3d 1190, 1197 (9th Cir. 2004)). He

given the discussion above concemithe objective ndical evidence and

—_—

Plaintiff's inconsistent statements, theutt concludes the ALJ’s credibility finding

is legally valid and supportdaly substantial evidence.
C. The ALJ Properly Determined That Plaintiff Could Perform A
Significant Number Of Jobs

€,

Plaintiff contends that the ALJ improperly assessed his RFC and erfed i

relying on the VE’s answers to a hypothkati that excluded some of Plaintiff(s

limitations. GeelS 9, 29.) The Commissionemtends that both the RFC and the
hypothetical that the ALJ posed to the WEe supported by substantial evidence.

25
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(SeelS 14-17, 31-32))
1. The REC Is Supported BySubstantial Evidence

Plaintiff contends that the ALJ did not properly assess the record and thus tt

RFC is not supported by substantial eviceen(JS 9.) The Commissioner contel
that the ALJ reasonably relied on the medical opinion evidence when deterr
Plaintiff's RFC. (JS 14-17.)
a. Applicable Legal Standard
The ALJ is responsible for assessingla@amant's RFC “based on all of th
relevant medical and other evidence20 CFR 88 404.1545(a)(3), 404.1546(
see Robbis, 466 F.3d at 883 (citing Soc. S&uling 96-8p (July 2, 1996), 199
WL 374184, at *5). In doing so, the ALJ yneonsider any statements provided

medical sources, including statementatttare not based on formal medic¢

examinations. See 20 CFR 88404.1513(a), 404.1545(a)(3). An AL

determination of a claimant's RFC mustddérmed “if the ALJ applied the prope

legal standard and his decisiorsigoported by substantial evidencéBayliss 427
F.3d at 1217accord Morgan 169 F.3d at 599.
b. Discussion

In determining Plaintiff's RFC, thé&LJ “considered all symptoms and tl
extent to which these symptoms can reaBlynbe accepted as consistent with
objective medical evidence and other evien . . [and] also considered opini
evidence” in accordanceitlv social security regulations. (AR 22.)

The ALJ gave “great weight” to thepinions of the state agency medif

consultants, finding that their opinions m@econsistent with objective findings al

Plaintiff's statements about his ability perform daily activities. (AR 25.) Di.

Wong found that Plaintiff did not havesavere physical impairment, and Dr. lka

opined that Plaintiff had mild to modde non-exertional limitations and cou

perform simple, repetitive tasksld( seeAR 115, 117, 119-20.) The ALJ agali

gave “great weight” to the psychiatriexamining physician, who found th
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Plaintiff was psychiatrically stable and did not require any functional restrictions.

(AR 25-26;see346-47.) The ALJ also considertiek internal medicine examinin
physician’s lack of findings irdetermining the severitgnd effects of Plaintiff's
alleged impairments. ([ 26.) As previously discussed, the ALJ propg
considered and weighed the opinion eviderse® (supra8 1IV(A)(1)), and the ALJ
was permitted to rely upon these opinioms assessing Plaintiffs RFC.See
Magallanes 881 F.2d at 752 (“[T]he reports abrsultative physicians called in k
the Secretary may serve asbstantial evidence.”Andrews v. Shalala53 F.3d
1035, 1041 (9th Cir. 1995) (stating thae opinion of a non-treating, examinit
physician that is based on immndent clinical findings “may itself be substan{
evidence”).

Consistent with the opinion evidendbge ALJ assessed that Plaintiff cod
perform simple, routine, and repetitive taskst at a production rate pace, with
more than occasional contact with cowenk and supervisor@nd no interactior
with the general public. (AR 22.) €hALJ imposed no physical exertion

limitations. (d.)
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Plaintiff contends that the RFC is theupported by substantial evidence

because the ALJ did not properly assess rifcord with respect to his treati
physician’s opinion. (JS 9.) Plaintiff does not identify what opinion

improperly assessed. To the extent that Plaintiff identifies a diagnos
schizophrenia that “received little caderation by the ALJ” and was no
incorporated in the RFC ssssment (JS 7), a “diagnosis alone is insufficient
finding a ‘severe’ impairment."See Febach v. Colvi®80 F. App’x 530, 531 (oti
Cir. 2014). Although the ALJ mustonsider limitations imposed by &
impairments, including ean-severe impairmentseeSSR 96—8p, 196 WL 374184,
at *5 (S.S.A. July 2, 1996), Plaintiff doast identify any functional limitations thg
were suggested by the diagnosing psyclsiayret ignored by the ALJ. Dr. Robsg

Barker described Plaintiff's gtements and history before observing that Plai
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was casually and cleanldressed with normal spch, euthymic mood, an
appropriate affect. (AR 3585.) Aside from his diagnosaf schizophrenia and h

advisement that recurrences of Plainsifproblems “are not likely to be due

problems in the external world,” and wdube best treated with medication, Dr.

Barker provided no further opinionrfthe ALJ’s consideration.Sge id).
In sum, the Court finds that the Als RFC assessment is supported
substantial evidenceSee Arrieta v. Astrye801 F. App’x 713, 715 (9th Cir. 200¢

(finding that substantial evidence suppdrtee RFC determination when the A

properly evaluated the opinion evidermed relied on supporting medical reparts

and testimony).
2. The ALJ Properly Relied On The VE’s Testimony To Find
That Plaintiff Can Perform Other Work
Plaintiff argues that the ALJ's finding that Plaintiff could perform
significant number of jobs is not supped by substantial evidence and fails

consider Plaintiff's impairments. (JS .29 The Commissioner contends that |

a
to
he

ALJ properly relied on the VE's testimomecause the ALJ posed a hypothetical to

the VE that encompassed all of Plaintiff's limitations. (JS 31-32.)
a. Applicable Legal Standard
At step five, it is the Commissionefsirden to establish that, considering

RFC, the claimant can perform other woikmbrey 849 F.2d at 422. To make th
showing, the ALJ may rely on thestimony of a vocational expertTackett v.
Apfel 180 F.3d 1094, 1099 (9t@ir. 1999). The ALJmay pose hypothetica
guestions to the VE to establish (1) widis, if any, the claimant can do, and
the availability of those jobsn the national economy.ld. at 1101. Thes{
hypotheticals must depict the claimant’sability in a manner that is “accurat
detailed, and supported by theedical record” and “set[gjut all of the claimant’s
impairments.” Id. (citing Gamer v. Sec'y of Health and Human Serg45 F.2d
1275, 1279-80 (9th Cir. 1987)). The VEé&stimony “is valuable only to the exte
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that it is supported by medical evidence&sample 694 F.2d at 644. “If a [VE]'$
hypothetical does not reflect all the dwint's limitations, then the expert's
testimony has no evidentiary value topport a finding that the claimant can
perform jobs in the national economyHill v. Astrue 698 F.3d 1153, 1162 (9th

Cir. 2012) (quotingvatthews v. Shalalal0 F.3d 678, 681 (9th Cir. 1993)).

b. Discussion

At the hearing, the ALJ first asked the VE to consider a hypothetical

individual with the same education andrwdackground as Plaintiff, who cou
also perform the following: occasionallift and carry 50 punds; frequently lift

and carry 25 pounds; sit, stand, or whilk six hours in a work day; push and p

d

ull

as much as he can lift and carry; anelgfrently stoop, kneel, crouch, and crawil.

(AR 81-82.) The VE testified that such mdividual could perform Plaintiff's pas

job as a telephone solicitor. (AR 82\hen the ALJ added the limitation of

“simple, routine, and repetitive tasks witnly occasional interaction with the

public,” the VE stated that Plaintiff's pagtb would not be available, but such
individual could perform the jobs of hd packager, laundry worker, or industr
cleaner. (AR 82-83.)
The ALJ then posed the following hypothetical to the VE:
And I'm just going to—the same ewional levels, so just following
up on the hypothetical | asked, but now, reducing the mental
limitations to simple, routine, na repetitive tasks, but not at a
production rate pace, so that, fexample, no assembly line work.

Just occasional interaction wisupervisors and coworkers, and no
interaction with the general public.

(AR 83.) The VE testified that a persanth those limitations could not perfor
Plaintiff's past work. Id.) The VE then indicatedhat a person with thos

restrictions could still do the jobs thtdtte VE identified in response to the pri
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hypotheticaf (AR 83-84.)

Plaintiff contends that the hypotheticals were deficient because they fa
reflect the nature and scope Biaintiff's limitations. (JS 29.) Plaintiff also nots
that when his attorney posed a hypothettbak considered a claimant who woy
be off-task over twenty percent of the tiniee VE stated thahere would be nc
jobs available. I¢l.; seeAR 84-85.) However, “[tlhe ALJ is not bound to accepf
true the restrictions presented m hypothetical qué®n propounded by i
claimant’s counsel.”"Magallanes 881 F.2d at 756 (citinylartinez v. Heckler807
F.2d 771, 773 (9th Cir. 1986))When a claimant’'saunsel poses a hypothetig
that is more restrictive than the ALJypothetical, the ALJ is “free to accept
reject those restrictions” based or thLJ’'s evaluation of the evidencélartinez
807 F.2d at 774. As discussed abotlee ALJ's RFC determination—whic
omitted the additional limitations presenteyg Plaintiff’'s counsel—is supported k
substantial evidence. The ALJ posedypothetical containing limitations ths
were identical to the limitations founoh Plaintiffs RFC. Consequently, th
limitations in the hypothetical are also supported by substantial evidence.

By posing a hypothetical with limitations supported by substantial evids
the ALJ did not err in excluding additional restrictionSee Stubbs-Danielson
Astrue 539 F.3d 1169, 1175-76t(0Cir. 2008) (findingthat, because the ALJ
RFC assessment was proper and complete, the ALJ's hypothetical based
RFC was also proper and completegmple 694 F.2d at 644 (“[T]he limitation g
evidence contained in the hypotheticaisstue would be objectionable only if tl
assumed facts could not sepported by the record.”senbrock v. Apfel240
F.3d 1157, 1164 (9th Cir. 2001) (findingathan ALJ did not err in failing t¢

* The VE stated, “The ultimate jobs | testified to in hypothetical number one v
still fit.” (AR 84.) Because the VE did nadentify other joban response to th
first hypothetical, and he stead testified that such an individual could perfq
Plaintiff's past work, theCourt presumes that here the VE was referring to
second, not first, hypothetical.
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include alleged impairments in a hypothetiedlen the claimant failed to prese
evidence to support those impairment&ccordingly, the ALJ properly relied o
the VE's testimony to determine thataiitiff was capable of performing oth
work. See BaylissA27 F.3d at 1217 (finding that an ALJ properly relied on a '\

testimony in response to a hypothetical thaintained all of the limitations that th

ALJ found credible and upported by substantial elence in the record”);

Sampson v. Astruel4l F. App'x 545, 547 (9th €i2011) (“Because the ALJ’
hypothetical to the [VE] encompassed BRIEC and the VE identified available jo

in the national and local economy, the Ad finding of no disability was supporte

by substantial evidence.”).
V. CONCLUSION
IT IS ORDERED that Judgment shbhe entered AFFIRMING the decisiq

of the Commissioner denying benefits.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

Rapells . QL

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: March23,2018

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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