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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES—GENERAL
Case No. CV-16-6822-MWF (MRW Date: November 14, 2016

Title: Jacqueline Alexander, ak v. Bayer Corp., et al.

Present: The Honorable MICHAEL WITZGERALD, U.S. District Judge

Deputy Clerk: Court Reporter:

Rita Sanchez Not Reported

Attorneys Present for Plaintiff: Attorneys Present for Defendant:
None Present None Present

Proceedings (In Chambers): ORDER GRANTING PLAINTIFFS’ MOTION
TO REMAND [14]

Before the Court is Plaintiffs’ Matn to Remand, file on September 30,
2016. (Docket No. 14). Defendants fil@d Opposition to the Motion on October
17, 2016. (Docket No. 19). The Cotbeld a hearing on the Motion dfovember
7, 2016 and now GRANTS the motion.

l. BACKGROUND

This case involves seven cases that veeiginally filed separately in Los
Angeles County Superior CdurAll seven cases alleged injuries to the female
plaintiffs as a result on using Essure, a form of birth control manufactured and
distributed by Defendants. Plaintiffs allege that they structured their individual
complaints such that the suit could batteonly in state court, and intentionally
made sure no diversity existeasserted no federal causésction, and limited the
plaintiffs in each case to fewthan forty. (Motion at 2).

While Plaintiffs sought to limit the number of individual plaintiffs in each
suit, they did seek to have pretrial proceedings coordinated with all Essure actions
in the state. On August 5, 2016, Ptdfs joined in a Petition for Coordination
filed with the Judicial Council of Califorai This Petition specifically stated that
coordination was sought “solely for pretr@irposes.” (Exhibit 1 to Declaration
of Elizabeth Graham, Docket No. 14-2)\hile this Petition was pending, the Los
Angeles County Supen Court, actingsua spontgfound the seven actions related
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and consolidated themld(, Ex. 2). Plaintiffs then wved to stay all proceedings
until the Petition could be decided by the Judicial Coundil., Ex. 3).
Defendants also filed a motion to staypceedings in Superior Courtid( Ex. 4).

On September 1, 2016, Judge Smithhaf Alameda County Superior Court
was appointed as the Coordination Motlutge. Judge Smith then issued an
order staying all actions until the petition was decided., Exs. 5-7). Four days
later, Defendants neoved this action to this Court.

Il. DISCUSSION

A. Class Action Fairness Act

Defendants’ Notice of Removal assgrisdiction under the Class Action
Fairness Act of 2005 (CAFA), 28 U.S.C1832(d). (Notice of Removal at 1).
Under CAFA, the Court has “original juristion of any civil action in which the
matter in controversy exceetie sum or value of $5,00000exclusive of interest
and costs, and is a class action in Wwhitere is minimal diversity. 28 U.S.C. §
1332(d)(2).

As relevant here, CAFA’s “masstamn” provision provdes for federal
jurisdiction in non-class action cases timablve “monetary relief claims of 100 or
more persons” that are “proposed tothed jointly . .. .” 28 U.S.C. §
1332(d)(11)(A), (B). The statute specifibait a “mass action’ shall not include
any civil action in which . . .(Il) the clais are joined upon motion of a defendant; .
.. or (IV) the claims have been consalield or coordinated solely for pretrial
proceedings.” 28 U.S.C. § 1332(d)(11)(B)(iilfhe Ninth Circuit has not ruled on
whether a “state courtsaia spontgoinder of claims might allow a defendant to
remove separately filed actions to femlecourt as a single ‘mass action’ under
CAFA.” Tanoh v. Dow Chem. G®61 F.3d 945, 956 (9th Cir. 2009) (expressing
no opinion on this question).

B. Removal Was Improper
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All parties agree that most of thequirements of CAFA are satisfied:
minimal diversity is present and the amnd-in-controversy requirement is met.
The sole issue before this Coig whether the state courssia sponte
consolidation of the cases for triadsued on August 12, 20li@ndered the cases
removable to federal cownhder CAFA. This is an open question in the Ninth
Circuit, as the court expressledined to address the questionremoh 561 F.3d
at 956. Of course, had Plaintiffs proposedhave their cases tried jointly, that
would qualify as a mass actiommevable under CAFA. 28 U.S.C. §
1132(d)(11)(A), (B). But the text of ¢éhstatute does not make clear whethgua
spontestate court consolidation is a “propostlf the cases to be tried jointly such
that the case becomes removable.

Plaintiffs point to the Seventh Circuit’'s opinionKioral v. Boeing Cq.628
F.3d 945, 946-47 (7th Cir. 2011). There tourt “assume[d]” a state court’'s
deciding on its own initiative to conduct arjbtrial would not enable removald.
The court made clear thttis assumption was “answering a question left openin .
.. Tanoh. .. .” Id. The court reasoned thasaa sponteonsolidation would not
be a “proposal,” and that because thegpsae of the mass action provision was to
preventplaintiffs from circumventing CAFA, allowing removal in response to a
court’s actions would not make sendel. Defendants point out that this was not
the Seventh Circuit’s actual holding in the&asnd was not a bfed issue. At the
hearing, Defendants reiterated that thei€should view this case with some
skepticism, given the fact the issue washmagfed. The Couragrees that this
statement was likely dicta, but still takeste of the Seventh Circuit’s reasoning on
the issue.

CAFA specifically excludes from feda jurisdiction cases that are “joined
upon motion of a defendant,” again focusing on the actions of plaintiffs. 28 U.S.C.
§ 1332(d)(12)(B)(ii)(I). The Nth Circuit has held that plaintiffs are “masters of
their complaint,” such that structng complaints to avoid triggering CAFA
jurisdiction is allowable.See Tanoh661 F.3d at 953 (affirming the remand of a
case involving seven groups of plaintjfesach with less than 100 people, but
totaling more than 100 people combinedhe Ninth Circuit also described the
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mass action provision of CAFA—as oppogedhe class action provisions—as
“fairly narrow.” Id. Plaintiffs argue that thlinth Circuit’'s pronouncements on
the mass action clause, comdd with the Seventh Circuit’s decision on this
specific issue, show that remand is proper here.

Defendants point out that there isex@ress limitation of “proposals” to
those coming from plaintiffs in mass awis. At the hearing, Defendants placed
emphasis on this argument. They correntiye that Congress could have inserted
such a limitation had it intended to excluslea sponteonsolidations by state
courts from CAFA’s jurisdictional grant(Opposition at 3). Defendants also cite
to the Eleventh Circuit’'s definition dpropose,” which wasited positively by the
Ninth Circuit: “Propose’ means ‘to form oedlare a plan or intention’ or ‘to offer
for consideration, discussioagcceptance, or adoption.3cimone v. Carnival
Corp, 720 F.3d 876, 881 (11th Cir. 2013) (quotivgbster’s Third New
International Dictionaryl819 (2002)). Defendants argimat by joining the cases
here, the state court “declaraglan or intention” tary the cases together.
(Opposition at 4).

A straightforward reading of the statute’s text leads the Court to reject
Defendants’ arguments. As Plaintiffgae, courts do not typically “propose” or
“offer,” they issue orders or mandateattthe parties must follow. Notably,
Defendants point to no case in which atdas described judicial actions as
“proposals.” An “order,” on the other hd, is defined as‘@ommand, direction,
or instruction.” Black’s Law Dictionary10th ed. 2014). This definition fits more
closely with the common understanding wudicial actions, and describes the state
court’s consolidation of theases here. Plaintiffs dibt propose that the cases be
consolidated in state court, nor wotlgy have any say in the matter once the
state court ordered the consolidation.e Btate court did nqiropose consolidation
and then ask for the parties’ thoughtsesponses. Rather, it issued an order
consolidating the cases and assigrihem to a single judge.

Under no standard definition would tlysalify as a prop@d. Indeed, Ninth
Circuit cases discussing the mass actionsgdaeem to contemplate such proposals
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coming only from parties, not the court itseBee, e.gCorber v. Xanodyne
Pharmaceuticals, In¢771 F.3d 1218, 1223 (9th Cir. 2014T &nhoh v. Dow

Chemical Coholds, consistent with the plain language of CAFA, that the proposal
to try claims jointly must come frométplaintiffs, not from the defendants.”).
Because courts issue orders, not propotiaksyiew of “propsal” makes sense.

And because CAFA does naltow removal for cases consolidated by order or
mandate, this Court does rwve jurisdiction here.

The Court notes another district cotataddress this issue seems to have
arrived at the same conclusioSee Time Ins. Co v. Astrazenecag BBF. Supp.
3d 705, 715 (E.D. Pa. 2014) (“The Defants point to the fact that the
Philadelphia County Court of Common Pleeas likely to ‘exercise its discretion
to join the claimsua sponte This is not enough to say that the Plaintiffs were
proposing that their claims be tried togathased on the uncertain possibility that
this could happen if both claims were filedstate court. This action should not be
considered a ‘mass action’ under CAPA This holding also seems to
contemplate that only pariean make “proposals.”

In addition, the Court noted at thedring that Defendants do not argue or
point to any California precedent oles of court thatendered it a foregone
conclusion that consolidation would occun fact, Defendants’ counsel at the
hearing reasoned that the lack of precedarthis issue might be due to the fact
that consolidation is a ragecurrence in California courts.

Ninth Circuit case law also leads tidsurt to conclude that the mass action
provision should be read narrowly, and trexhand is appropriate here. The Ninth
Circuit has repeatedly held that Plaintiffiie masters of themomplaint, and that
strategic filing of separate complaintssitate court does not automatically create
jurisdiction under CAFA.See, e.g.Tanoh 561 F.3d at 953. The Ninth Circuit has
also stated that the mass action provision as a whole is “fairly naridwy.”

Corber, 771 F.3d at 1222 (describing mass actions provision as narrow). Taken
together, the Court agrees wRlaintiffs that a state court®&ia sponte
consolidation of cases should not ansgically entitle Defendants to federal
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jurisdiction notwithstanding Plaintiffs’ attempts remain in state court. This case
IS not a mass action removable under CAFA.

.  CONCLUSION

The Court concludes that this case is not a “mass action” within the
definition of CAFA, and that it must them® be remanded to the state court. The
state court’'sua sponte&onsolidation of the cases is not a proposal to have the
cases tried jointly. Instead, it is a ja@dil mandate. Given the narrow reading
courts apply to CAFA’s mass action prawis, the Court will not read the word
“propose” in such a broad manner.

In making this decision, the Court is mindful that “no antiremoval
presumption attends cases involving CAFAart Cherokee Basin Operating Co.
v. Owens135 S. Ct. 547, 554 (2014).

Because the Court concludes thdtas no jurisdiction under CAFA, the
Court does not address Plaintiffs’ otlaegument for removal concerning the stay
ordered by the state court.

The CourtORDERS that this action bREMANDED to the Los Angeles
County Superior Court.

IT IS SO ORDERED.
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