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CENTRAL

~-~1-5`~ ~ ~ ~ DISTRICT OI' CALII~'OI:MA

LUIS RENTERIA

v. Case Number:

DEBBIE.ASUNCION

PROOr OI' S~RVIC~

I hereby c~1•tify~ that on August 31 , 2016 , I served a copy

of (:I~eatt~ci~ecl WRIT OF HABEAS CORPUS: EXHIBITS :"A, B, & C."

by placing a con3~ in a posta,e paid envelope addressed to the pet•sott(s) hereinafter

listed, by d~pesiti~i~ said envelope in the Unified States I~~ail at

LOS ANGELES COUNTY, CALIFORNIA STATE PRISON, INSTITUTIONAL MAIL. I

(List l~aii~e and Address of Each
Dependant or Attorney Served)

I declare under penalt}~ of pei•jui•y that the For• oind is rue and correct.

August 31, 2016 `

(Sibnatuz•e of Person Completi~ig Service)
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

In re,

LUIS RENTERIA

Petitioner,

On Habeas Corpus

Lase No.: A041259

ORDER SUMMARILY DENYING
PETITION FOR WRIT OF HABEAS
CORPUS (CRC 4.551(g))

The Court has read and considered the Petition for Writ of Habeas Corpus filed on APRIL

19, 2016, and all related materials provided by Petitioner LUIS RENTERIA.

lli response thereto, the Court makes the following findings:

1. Petitioner's Writ of Habeas Corpus is timely filed;

2. Second degree felony murder charge as alleged in the infornlation and for which the

Petitioner was convicted is not "void for vagueness" nor does it violate the Fifth or

Fourteenth Amendments to the United States Constitution ;and

-1-
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DEPT. S23
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

Date: April 26, 2016

Honorable Gary J. Ferrari , Judge Presiding Tyra Baham, Deputy Clerk

CASE NO. A041259

IN THE MATTER OF

v.

R~PvTtRIA, LUiS (NP)

~J~TURE OF PROCEEDINGS: HABEAS CORPUS

The Court has read and considered the Petition for Writ cf Habeas Corpus filed on April 19, 2010, and al! ~eiat~=i
materials related materials provided by Petitioner LUIS RENTERIA.

In response thereto, the Court makes the following findings:

1. Petitioner's Writ of Habeas Corpus is timely filed;

2. Second degree felony murder charge as alleged in the information an~J for which rhP

Petitioner was convicted is not "void icr vagueness" nor does it violaie the Fifth or

Fourteenth Amendments to the United States Cc;~stitution: and

3. Petitioner's claim vis a vis insufficiency of the evidence to support the theory that

Petitioner was a "major participant" in said crime (People v. Banks (2015) 161 Cal. 4in

788) is likewise withcut merit; therefore,

_,. ,..4. THE PETITION FOR WRIT OF HABEAS CORPUS IS DENIED: T `'`~~~~}s
5r.

A The Clerk to give notice

'a. .--

Page 1 of 1 DEBT. S23

NIINUT~ ORDER
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3. Petitioner's claim vis a vis insufficiency of the evidence to support the theory that

Petitioner was a "major participant" in said crime (People v. Banks (2015) 161 Cal.

4~~ 788) is likewise without merit; therefore,

4. THE PETITION FOR WRIT OF HABEAS CORPUS is DENIED.

April 26, 2016

The clerk is to give notice.

A

-z-
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IN THE COURT OP APPEAL OF THE STATE Or CALIFORNIn

SECOND APPELLfITE DISTRICT
G ~ ~ : ~~~f @ @#§~

DIVISION S~V~N ~ ~ ~ ~ ~='
,~U~~ - ~ 201 u

H ~. uNE
In re B275169 ~ ~,,y~~Rs

(Super. Ct. No. A041259)

LUIS RENTERIf-1

on Habeas Corpus

(William H. Winston, Jr., Judge)

OVER

THE COURT:

The petition for writ of habeas corpus filed on May 31, 2016 has been read

and considered. The petition is denied.

l~T, ~., AL, J.PERLUSS, I'. J.,
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5235326

IN THE SUPREME COURT OF CALIFORNIA

En Banc

In re LUIS RENTERIA on Habeas Corpus.

The petition for writ of habeas corpus is denied.

SUPREME COU6~T
~~~~~

AtiG 1 ~ 2016

Frank A. fVic~~ire ~8~r~

D~~a~t~

CANTIL-SAKAUYE
Chief'Justice
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Luis Renteria
CDCR #E-75707
P.O. Box 4610
Lancaster, CA 93539-4610

In Propria Persona

IN THE UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

T TTTC 1?~NT~1~TA
LV l~../ L\LL\1L1\1L1~

Petitioner,

vs.

DEBBIE ASSUNCION, WARDEN OF
THE CALIFORNIA STATE PRISON-
LOS ANGELES COUNTY

Respondent.

INTRODUCTION

Case No.

PETITION FOR WRIT OF
HABEAS CORPUS BY A
PERSON IN CUSTODY;
PURSUANT TO 28 U.S.C.
§ 2254

Petitioner files the instant petition to challenge

the validity of his 1992 conviction for second degree

felony murder in Los Angeles County Superior Court in

light of the United States Supreme Court's decision in

Tnl-sr~cn~ ~T_ iiniter] ~tates~ (2015 135 S. Ct. 2251.

.TnhnGnn struck down as unconstitutional the so-called

"residual clause" of the Armed Career Criminal Act (ACCA),

18 U.S.C. 5 924(e) (2006). The Court's holding in

Johnson mandates that California's second degree felony
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murder rule, which contains language that is materially

indistinguishable from the ACCA's residual clause, also

be stricken as unconstitutional.

Date: August 31, 2016.

LUIS RENTERIA
N R

Respectfully submitted,

~-

- 2 -
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STATI~?~1ENT OF THE CAST

On December 13, :L98S, the Distr_icL Attorney for

the County of Los ~~gcics tiled ate Il~forr»a~ion, charging
Luis l~rnteria, the Petitioner, of second-degree felot~}~

murder (Ca1. Pena]_ Code 5 187(a)): sp~citically for the
murder of Andy Velasquez. It further charged Pei~itioner
witi~ orle count of conspiracy-to-comi~~,it murder (Ca1.

ier~~~1 Cody 55 18?_(1); ].87(a)) with an alle~a~ion later
found to b~ true.; that is, during leis participation,

h~ Baas ~~ith L le pri~~c~.pal ~~;ho was arn~~ed ~4ith a firearm
(r ~ ~ ~ ~,.~,_ ,c ,fin-~-,i_~i, ~~ i 1~ 

)
rI'he jury found Petitioner Rente~-ia guilty of

secorlcl-degree felony murder, during ~.~~hich h~ co~l~mil~ted
th~~ u~zla`~.fu1 !cillin~ of Ai d}% Vc-lasquez ~tihile in the
cor~lrnissi_on oz shooLinc at an occupied motor vehicle.

(Cal . ~'en~l Code 5; 18%(x); 2~;6.) Tt found true that
(1) Petitionrr enga;c1 i_n a conspiracy-to-co~nillit murder
and. (?) being ~;~ith the principal armed ~~~ith a fiL~arm

~ l~al 1~`ilai ~,Oue \'S I ZSL= _1 i 1 J(JJ'~~~~\i%~ \C,.1 ~(~. !~!E-'

2~6 . )

The sentencing court - Judge G7i11iai~1 I~. ~~,inston -

sentenced Petitioner to the tollo~ein~: Lor the underlying
offense, that is, second-degree felony minder 7.5-yeas

to lire ~~~ith an additional consecutive 1-year terra for

being ~ai_th the p~_incipal armed ~ai_th the firearm (Cal.

1.. The "Cler_l: Tra~zscri_pts" ~•,i11 bE~ herein referred~ , ~ ~t0 as C.L.

- 1 -
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Penal_ Code 5 120220(a)(1)). (C.T. p~. i61-262.) 1'he

sentence imposed on Petitioner resulted to a nee total
of 16-years to life ~•:ith the possibility of parole.

STATTI~I~NT OF PACTS

THE PROSECUTION'S CASE

And; Velasquez Baas talki_n~ to several people,

including some members of the "Pee [,1ee" gang in

dLiveway near the corner of 25 th and Petroleum in

~Jhitter, ,:hen a sma11_ r_ed Hyundai and n white 'Toyota

picl --up trucl: drove up and began shoo t.ing . (P . T . 2~ pp .

154-170.) Petitioner Baas the one ~~~ho drove the r_ed

Hyundai. (R.T. p. 375.) Velasquez Baas killed Lrom a

~unsllot to the chest. (R.'1. pp. 13~-141.j .and ~omeonG

it1 Ll-:e car and/or trucl: shouted "f~~ilmas" around the

time of shootir~Q . (R.T. 1.5~-161. )

On ~~pt2mber ]_ , 198b , Leonel Lopez 'read done to

`~:~be1's Body Shop," ~ti~here Petitioner_ <<~o~-lced, and had

a con~~rsation ~~Jith Petitioner and hip ir_-i~~nd: "i~o-Neck."
(R.T. pp. 352--353.) Durinc that con5~ravtion, Lopez ~~;~s

to]_d that Petitioner, "No-2~eck," at~d others had dri~~en

Lo Harbor City in Pe~itioner's red ~iyundai, f~l_1o~~~d Ley

a ~,-hiL~ true, to do a "pay-back" and that they shot

someone in a parking 1vt. (R.T. p. 35~.)

Petitionei:'s cousin, Ed~:;,ard Del~~di.]_Lo (also 1:no~.,~l~

as "D~do"~ ;~-as killed in a gang shooting on the day of.

Velasq~ez's death. (R.'1, . pp_ ;74-332.) tetitioner stopped

2. The "Reporter Transcripts" ~ai11_ be herein referredto ~s "1? .T."

- 2 -
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leis ror~:~er ~irl1_ri~r~d, Dolores Iivine, on her ~aay ho,ri~

fi=om ~,:ork - he t:=~s very upset about his cousin's death

and said that he hal heard that Lhe Har~or_ City gang

m a~,~ have done the killing. (R .T. pp. 372-375.)

Fe Litioner also told her that he atld his friends ~oere

;oink Co HaLt~or. Cit}% to shoot up the '~HarLor City"3/

(R.T, p~~. 375--378.)

Petii;ione.r ~~;-as iutervie~~~ed by Detective Joseph

o f i=e.r iris arrest. Dui=ink that interview, Petitio»er

denied si~oocing Vc7_asqucz and denied being present

G,~1ien !1e ~,;as killed . retitioner told Joseph that he

had driven i~o I-Iarbo~- City ,with "R~o-~ec1c,"4~but that he

i-~ad changed his mind after he got there and left. He

turtheL st.aL~_d tha1~ "1do-Neck" had driven l~iim in 1~iis

c~_r end had not '~eei~ in~rol-v~d its the shoo L' ii~g oz

~̀%~i.a~~qu~z .

,a witness to events surrounding the shooting,

rreddie Soto, to'lci police that he had seen a white

Toyota pickup carrying three "^I~xic~ns" at the scene

of the sllootin7: t~~a~ lie i~ad chased the truck in his

c~~- and that ihos~ in tl.~c trucl~ tool: several snots at

Soto. ~l:.T. pp• 5~~-57U.) Soto also told Lhem that ~-;hen lie first

3. l.t shoul_d lie 1cno~an th~L "randy ~'elasquez," the~:~ar~ ~.~~ho ~a~s shot anti killed, was part ol: ~i~vary gangI I 
L1. CZ 1_~Q Z. \~l Ly

4. Agustine Rosas' a~onikel- is '~"No-Ncck."

~,
- J -
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sUw tl-l~ i.iucl;, it Baas fo1lo~,rind ~ i=ed Hyundai ;~~ith Lour
men in it and Lhat the Hyundai had made a U-turn to
follow tl-~e truck. (R.T. pp. 563-570.) Tony Velasquez,
the victim's ;irliriend wt~o t.cas also a c~,itness too the
shooting, told the police that the victim lead been hit
by shots fro~~ a c,%bite ttucl:. (P,.'1'. 572.)

Augustine Rosas, "No-Neck,' testified that,
af_t~r the murder of d~~p~l_lant's cousin and another man
Leputcdly by a Harbor City gang, he celled a number of
his t~_iends and ~~rent to PcLitioner's business for the.
DUr~OSt~ of c~roa_ni ~,i no a "r~av-l~~,rLr ~ ~ ~n .'T'. t, r' ~ "i ~ -_. ..~ i V =i =t-

649.) Yeti_tio~~er did not want to go, but "No-neck"
convinced 'nirn to c10 so. (R.T. pp. 650-655.)

"~Io-Neck s̀ dro~~ e over to Harbor Cii.y in a ~,~hite
Toyota mini truck with t~ao other guys in the truck,
eac.}.7 r~rr;~ii~g a dun . ~R . T. pp . 6~5-656.) ••No-Neck'•
i~o1d Petitioner to lead Lh~ drive to Harbor City in
his rec"t ~-Iyundai because rye was afraid that Petitioner
~•~ou1d "back out" it P~Llt1011~r i- nl_lo;a~~. (R.1'. pp.
658-65°.)

P.fter searching the Harbor City area in order to
1_ocate Lhe va11 that yeas reportedJ_y invo7_ved in the
previous ~~~urders, Petii.ioner turned his car around and
told "No-'?eck" that he ~~~as a~:raid because so many
people ~ae~e ~iround and that he etas going to go back; hoiz~e.
(I;.T. pp. 659-~65.)

- 4 -
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Petitione.~ then Corned Nori~h on Petroleum «nd leit

area. R.T. p. 667-66~.)

~ ~NO -~~C'CiC~ ~ 1>>~7S ~01T1~ t0 f011O~v P~t.1t]_OT12L' 011~ OL

Lhe area ~,~hen lie spotted t~~hat he believed to be thc.
van involved in the earlier murde~_s and turned South
on Petro]_un to o11o;~~ the van. (R .T. p. 669.) j~Jhen "No-
Nec~" was in the middle of the block on Petr-oleurn near
2_~~th Streei., someol~e slot at the truck and all of
those in "\10-Neck.'s" truck shot at the people in the
street and in a parking iot there, hitting one man -

- ~ L ., ~ ,
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STATLI~i; c~T Oc' ~1PPEALAI3ILI`TY

aftez_ tried at~d cony-icted, and i:iling a Limcly

notice of appeal (C.l. p. 240); court appointed

appe]_]_ate ccut~se)_ i_led an Appellant Openin~ Brief

("A.O.P.") to ~hc C~ur_ i: of Appel, Second appcl_late

Dish=i_cL, Division Se~;ren. (Case no. B056051.) Tl~c

brief ~~~as submitted on October 21, 1991.

On diiec~ appeal, appe]_late counsel raised tour

cla -i rs : (1) ar~~ erroneous jury instruction, C~~LJIC 2.04;

(2) ~r~oLher jury ~.nstruction ptrtainin_; to C.-`7LJIC. 2.90;

(3) ~ trial court' ~ a~us~: ~~f d; scretio<i; a:~~~ ~4)

inudmiss~Lle evidence.

?Io~~aever, the Court of Appeal affirmed the Petitioner`s

conv:~_ction ~,vith a reasoned opinion.

On a last round of direct appeal, retained

at~orney ai i.a~~,~, D:~nis ~isher,pi-epared and tiled

petition foi= review to the California Supr_en~e Cot.~rt.

Buy tt~ high court rendered a "post-card" denial

for that !natter: the petit,ion ~,~~s defau]_ted.

PROCT~EDIP~GS Ors STATE LvRIT OF HABIi~AS CORPUS

On Apri_1 2~, i_997, retained a_ttorney ~at law, James

Lync~~_ , filed a state ~~ariL of habeas ot~ beh~li of

Ietition~r Lo the Superior Court for the ~out~t~% of

Los a~~eles. Thc~ ~;~iiL was a "'f_irst collateral attack,"

based on a 1ega1 constitutional c1~im of inefi~.ctiv

a~sist~~zcc of trial counsel. The court processed,

rcvie~aed ; al~d considered the ~~~rit but denied it. (Case

no . :~0~12~`~ . )

6 -
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The matter ~,aas Lhen appealed in the Court of

Appeal, Second Appellate District, Division seven.

Once agai_t~, i~ sumrna_rily denied it on August 21, 1997.

(Cass no. 3114779.)

On a last attc-mpt, Attorney Jame Lynch tiled

another state ~~rrit e;~cept ~•:ith the same ]_egal claim io

Lhe Ca1if_orni~ Supreme Court.: it too sum~la~r.-i1y denied

1. i_ .

A7_mosL a year later, Petitioner filed (pro per)

another ~~rrit of habeas corpus, addr.essil~g un ineffective

assistance of both tr_ia1 and appe7_late counsel relevant

Lo his conviction, to the Superior Court for the County

of_ Los Anbeles. The court sumrr;arily d~ni~d it, thou~ll.

Petii.ioner then appea]_eci that matter (for-the--

second-timej to the Court of Appeal, Second ~ppe11aL2

Di_stri_ct~ , Division Sc~~~en. (Case no 137.26994.) Ott November

13, 1998, it summarily denied it.

For the seco~~d Lime, Petitiolier appea7.ed the

]_over court's decision (case no. F312699!) ~o t~1e

Caliioi=i~ia Sup~_en~e Cou,-t: the petition ~;as denied on

L'ebruar_ y ]_7 , 1999 .

On October 22, 2012, Petitioner ~~i1ed ~ writ of

habeas corpus to the superior Court- 1_or the County of

Los Angeles. He challenged an issue relative i~o a

Board of Prole Ilcaring (BPH): due process was violated.

Ho~~~ever, .1ud~e j~~il]_iam C. R~~an denied the tivriL i_n its

en1 ii~ety . (Case loo . BH0~~896 . )

_ ~
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Petitioner, nF:L, appealed t~~e matter_ in vile

Cou:rL of ~~ppeal, Second _~ppellatc District, Di~~~isiot~

Scveri . (,C~se no . B2~E7197 .) I'l~e petii~ion ~~~as st~rnm~rily

denied on `larch 03, 2013.

PeCii~ioner submitted another petition relevant

Co the P~oard of_ Parole Hearill~ (n.P.H.), a11eg~_ng a

~ ~C~ll~- I~LOC~'~S ~i101cit1011 ~ ~ ~ 011 VOV~C[1~JcL ~3 ~ ~~1~ ~~,aS~'

r~o . ]3H008828.) Abair, Jude William C. Ryan denied tree

~aLit.

So Pei.itioner appealed the issue in the Court

(1t ATITIp ̀~ ~ ~~r np;l /\r, T. ,.l ~ ~ iy. ii 1 ~-~ ;)~. '~ i,~ ~ U~`v Cii.

It denied the petition on January 2, 201.~E . (Case no.

~~o . B253!'i~5 . )

airit of habeas corpus was thin filed ro the

Caliorl~ia SupLeme Court: llenied it ~~ithout a doubt

on L ebru=~.ry of 2015. (Cage no . S>2L914, . )

Fina11~~ , on July 23, 201 , Petitioner ~~nt a:~ot~ier

~vri_t of habeas corpus, r~~ising a mental incompetency claim

ll Il CI i' 1" t ~1 c~ l_1 Ill_}~j 1_ P ~ ~ a_ n t i i~ ~ f f ~ v i- ~~~ o ~ ~ r ~ c ~ ~ L.Z' ~~i~~ ~uiiGc V 1 VU LLL

trial ~n~i appellate counsel. The petition ~~a,5 ulti_rna~ely

clenie.d.

Pc ti Lioner of teitaards sent al~otlle~- <<,ri t o1 tlaY_~eas

cor-Pus - a_ppealit~g the su~~erior court's denial - Co the_

Court of Appe~1, Second ~appellat~ Court, Division seven.

(Ca_se no. B266b40.) Z'he ~a -riL, no less, . ~;~~s denied oi~

5ept~rnb~r 16, 2015.

lherc~i per, Petitioner sent tl~_e same ~,irit l;o i~l~e

highest court: that is, the C~:Lifocnia ~upr_eme Court and

.~J
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denied -~_t. November 18,2016,Case.rS229920.

I'~ ~itiol~er LUIS RENTERIA is so un1a;~; fu11_y

incarccra'i.cd and confined jai Lhin tine coni~rol , and Lhe

a bsolute cor,~snand. of [Darden Debbie Asuncion: the sole

principal u{ she California State Prison-Los Anoelcs

Count~~ ("CS~P-lAC"). His confinement is, no less, based

to prct~oui~ced juddemcnt of J~_idge [ai11i_am H. l,~inston from

t~-~e i,os A~~ e1e5 County Superior Court, the "Long Beach
Couct," in Departmen~ no. S0. D, Long Beach, California.

(Gorse no. X1041259.)

this petition (in ~ahicll is being prepared and

subi~~itteci) is predicated fro~r~ the final judgcrn~nt

fo11o~4i~~g n trial ley jury, finding Peti.ti~ner Rentcria

gui_1ty of second-d.eoiee felony murder (Ca1. ~ena1 Code

5 "187(a)), co~~spir~cy i~o commi.t murder (C~l. Pena1 Code

5 ]_82.1), and an allegation found to be true: being

~~:itl~ t'«e principal armed with a firearm. (C.T. pp. 25!E-

256.) It chai_]_en~es (unequivocally) Petitioner's

conviction of second degree murder. This state writ oL

habeas corpus i~ au~horized pursuant to Ca]_ifornia Penal

Code section 1473.

JURT_SDICTIOI`

This petition (In r_e Renteria) is being filed to

this Curt ~ur_suant to its original ha'deas corpus

jui:i~diction -(Cal. Gonst., art. VI, 5 10, Cal. Petal

Code S~; 1_'73, 14 5. )

Peti_Lion~r Rer~l~eria fundan~~2nta1]_y contends that

- 9 -
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his conviction and sentEnce (al7_-together) must b~ set--
aside, so bcc~use the statute o~ second-degree felony
murder is invalid—~~~oreoG~~er, the statute in aid of it~~~1f_
s tands to be "~Toid-fol--~vaoueness." (See. Johnson. tini_trci
States, (2015 576 li.S.__; Kolender v. Lac,~son, (1953)

461 U.S. 352, 357-35~.) It is "under crimitlal ]_~~o
so vague that it fails to bive or_dinar_y people fair
~~oLice of tl~e conduct it punishes, so standard7_ess
that it invites arbitrary entorcer<<ent.'~ (Id.) T'l~e
language, inl~ei_~nt1y dangeLous to human-1ite, vi second-
debree Lelon, murder fa11s poi th;,~ r~~~~ ~;,,_e LuuL~.c of
f ~ ~~vagueness.

On ~not.her matter, in 1iQht of Pec~p]_e ~~ . }3~nks ,
X 2015) 01 Cal. 4th 788, Petitioner's con~~iction can?Zot
stand if there was no evidence indicating as a "major
parl~icipant." Or, in the a.ltern~tive, and ror a L~i~ter
clarity, if t!~e evidence stlows naught i~l~at the ~ ~

person, not L1ie actual 1ci11er, who, as a maio~.
participant," aids and abets, the accused cannot be
convicted_ of such crime. (Td., at p. 798.) ̀I'heref_ore,
Petitioners sentence is nonetheless "unauLl~~orized," as
his underlyi_nQ offense is invalid.

I t tol_1o~~s < Ca.lito~_ilia Penal Code section 1!+73 allo~os
this CouLC Lo act as required in the i_nLerest of jusLic
in p~rtict~lar cases . lE~ie Califo~~nia Code of Civil
Procedure, 5 1~7, provides: ". ~W]hen jurisdiction
is, by ConStitui:i_on or this Code, or_ by ~l~y other statute,
conferred. An a Court or judicial orfic'er, all the means

- 10 -
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C1F'_C~SSctr~~ LO C31"L'~~ It 11110 2ffEC~ c1LG~ ~ ~ ~~1_VZlI~ ~ ~ ~ ~ I~I1

the e~~rcise,'~ foL instance, "of_ this jui-indiction, iI

the course of n~_oceedin` be trot specifically pointed

out by this Code or statute, any suitable process

o r. mode of proceeding may be adopted" - "which fever]

may appear most comfortable to Lhe 5pir:it of tl~li.s Code."
(C~l. Code of Civil Pr_oc~dure, 5 187.)

Pl?TITIONER' S CONTENTIOi~ S

1) Petitioner's. conviction, together with leis

s~nrence, must be set-aside; ror his col~victed charge

or second-degree felony murder is vague, it ou~h~ to

be void for vagueness.

2) Petitioner's sentence., il~ ]_i~ht of Peov]_e zr. B,3nk ,

is "authorized'. There tiaas no evidence indicaiino that

~ctit:ioner_ was a. "'major participant."

PR%1EI?. ~~ 0~ RELi_~F

WHEP,EFOR~, Petitioner LUIS RENT_~RIA prays t~

1;his Court as follows:

(1) That this CouLt "ordei to show cause" to the

Attorney Geneial as to why Petitioner should not oi~tain

reliet;

(2) ̀ Th~~t this Court ~et~-aside Petitioner's Vi a)

conviction ai,~d (u) hip sent-nce of 16-years to life in

the cotii-se of ~n evident=iary hearing;

(3) 'I'haC Lhis Court reduces Petitio~.zer's con~~i_ctior,
u r_ ~ i i i _to ~~ 1_essor-included-o~fcl~s~~, Lhat is to Lnvol~.il~tarj~

iz~al~slau~l,~ter~ ~ ; ~\D

~ !~~~ Ti~at this Coui:t order_ PetiLiot~er's ~_eleas~
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immediately as he
in the California
("CDCR).

has seved 2~-years of incareration
Department of Correction and Rehabilitation

Dated this-- - of ~ 1 ,2016

~- ~ 2
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JUDY IIVSTRUCT7=0N S

Pe tiLiot~~r <<~rites, l01 the most part, herein Lhe
jury insLruction(s) as verbatim.

CALJIC 8.10

[P~LiLioner] is accused in Count 2 of the
information of having committed Lhe crime of murder,
a violation of Penal Gode Section 1b7.

~ver_y person taho unl~iafully kills a human being
with malice afo~- thought i.s ~ui1t;~ of the crime or
r~urd~r_ i~~ violation of ~ecLion 187 of th~~ Pen 21 Code.

T n Q'~"C3~;' !_^ ~~.,,c :~liCi1 CL:t~[i~~ e~ic~il UL L'1'le

folloc~ing elem~n~s must be proved:

1. A humal~ being ~~:a5 1~i1]_ed.

2. Tt~~ killing Baas unlawful, ~_nd

3. The killit~q ~.~as dope with mal_ic~ atorethoubht.
(C.i. n. X11.)

A ~;illing is ul~l~wful, if it Baas neither
justif_ia.ble nor excusab]_e. (C.I'. p. 212.)

CALJIC 8.1..1..

"?Malice" may be ci_the-r expree or inplied_
~~lalice is express teh~t~ there is manifested an

it~t~l~ lion unla~aLully to k:i11_ a huma~~ being .
~Iaiice is implied ~ahct~:

1 . The killing resulted Lrom are it~t~et~tional acL,
2 . 'I'l~e l~atural. consequences of the pct ire

dangerous t~ human life, and

3. The act ~•~as delib~-rately performed with
kno~aledde of the dangei: to, and ~ai.tr~ col~scious dis~~_edard

- J.3
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for 17urn~n life .

[~1hen it is sho~:,n that a killit~~ resulted ~Lun-~
Lhz it~tenL'ional doing of ate act Faith express or_ i~~nplicd
nl~lice, no oth,~r mental state ~~eed lie shoian Lo
estiablish the mental state of malice aiorethou~ht
does not Necessarily require any ill •,ill or_ hatred ~f
the person killed.

1'he ~.,tord "ai~oreLhouaht" does loot imply delibe~~tion
or the lapse of considerable tine. It only means Lha1~
Ll~e re~ui_red mental sate must precede lather i~han
follow the act. (C.T, p. x.13.1

~ALJIC 3.20

~̀ ~11_ mui-der ~al~i_ch i_s perpetiatecl Ly ~u~y 1~i11d
of ~.;i]_ I_f=ull, deliberai~~ and pren;edite~ L:ill_ng ~~:ith
express malice aforethought is murder o~ the first
cl;~~ree .

Thy ~;~o~rd ~ ~~vil.7_ _ill," as used in this instruction,~,a~.11s ~1~L~~~~zo~1~i.

1x12 ~JO1~Cl {~Cj~ll L7G1"3t2~ ~ T11P_~Tl t~JrmoC~ Oi' a~ilvc_Cl 3C
or determined tlpol~ as a result of caLeful though': and
~~~ei~liil~g o~ c~nsideiations for anc~ against t1~1~ proposed
course of action. Thy word "premeditates]" means
considered beioreh~t~d.

Ii you find ghat the kill7_ng was nr.eceded and
acco<<~pan led by a clear , deliberate ii,tent on the pert
of the c~etendant Lo ki11, which ~vus the result ~r
de].i,~~cratior~ and premeditation, ~o tr~a~ it musi have
been forr~e~l upon pry=.-exi stingy r_ei=legion end 11ut

- L4 -
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under a sudden heat o~ passion or other condition

~recludin~ Lhe idea of delilierati.on, it i~ rnurcler oL

the first degree.

1'he 1a~.a does not u~nderLake to measure in units

oL time the 1en~th of the peiiod during ~~,,hich the

thought must b~ pondered before iL can ripen into an

intent to bill which is truly cl~]_iber~te and T~rem~dit~L- ~d.

7:'he time ~vi11 vary ~~ith diLie~.ent individual and

under varying circumstances.

The true test is not she ducal.ion of time, buL

rather t1-ie extent of t_he reflection. A cold, calculated

judgement and decision may be aLrived at in a short

period of time, lout a mere unconsidered and rash impulse,

e~,r~n though it include an inter: t. 1~o kill_ , is not suci~

deliLer_ation and premeditaticl~ ~s tae1.L fig ~!t~ un1aG:~iu1

1:i11ing as murder of the first degree.

'1'o constitute a deliberate a~~cl pre~~n~aitated killin;~,

Lhe slayer must weigh and consider the question of

killing and. the reasons for and a.~~inst such a choice

and, having ic1 mind the consec~uenc~s, h_e decides t.o

and does ki11.

CALJIC 8.30

Ìurdez- of the second degree is also the un1a~~ fu1

killing oL a human bei_n~ ~oith malice a orethou~ht ~v11et~

there is manifested ali ini~ntion unla~atully to 1ci11 a

1~uman being lout the evidence is zi~surficienL tc~ establish

deliberation and premeditation.

15 -
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cn1_.7Tc 8__5,

To constitute murder there must be, in ~dc~i.tion
~o Lhe ciea.tli of . a human being, an unla~~,fu1 act 1~-Mich
~~,as a proxirnai.e cause of that depth.

A proximate cause of a death is a cause ~.chicl~, in
»aL- ul_a1 and continuous sequences, produces the death,
and ~airt7out ~ehich the death would not have occurred.

c~~L.~Tc s . r~5

Tdhere one. attempts to ki11 d certain person, but
Ly mist~l~e o.. inadverteilcc ki11s a different person,
I.`. ~i ~,.,;~ , ~i ar~y , ~o cu~,iini ~ i:eci is the same as t't~ou~h
the person originally% intented to be killed, had been
l~:il]_ed. (C.T. p. 219.)

CALJIC x.70

'Murder_ is classified ~_nto t~~o degrees, and if
you sElcuid find the deiendar~t guilty of rnur_de~- , you
must deter~~iine at~d state- in your verdict= whether ~,~ou
find Lhe murder to be of the first or secot;d degree.
(C.T n_ 219.1~ -

CALJIC 8.71

If you are convinced beyond a reasonable douUt
that the c~_ine of muzder has Lcel~ con~ni'tted by

defendant, but you have a reasonably doubt ~,a~ietl-~e~ such
murder was of the first or of 'the second degree, ;you
must give def endant. the benefit of ghat doubt and returl~
~l ~~LC1C~ i:7_Xlll{ Lt"12 [11ULC~~L' ZS Of ~i1E S~C.GI1C~ d2~rE~.

(C. T. p. ~?_0.)

- 16 -
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conl~emplated crime. C.T. pp.1g9-190.)

C~iLJT_C ~ . 03

One ~~:ho had aided and abeL'ted the commission of
a crime may end ~Zis r_esponsibil.ii:y for Lhe cr_i<<ie by
notifying the other party or parties of ~~.hon he
has lcno~ale~i~e of Isis intention to ~~~i~hd~a~a tr_om the
co~missi~~n of the crime and oy doing everything in
his po;a~r 1,o prevcl-~t its commissiotl. C.T. p. 191. )

CAL~IC 3.31

In each of the crimes charged in Counts 1 and
2 Of ~~1~ lil~OLllla~lOLl , l~c`1f11~1V fl~'cL-:1~^-0_-%=- rniirnr~~- ~

theLe muss e:cis~ union or joint operation of uct
or conduct and a certain specific intent in the mind
o F t'ne perp~ Lrator . iJn]_ess sti-~ h specs f is intent exists
the crime to which i L relates is not co~~~mitted .

the sp_~~li~~c intent required is included i.n
the de~in-~Lioi;s of_ ti~~ crimes o-r a7_leg~tion charged.

The crime of first de~,ree m~_irder requires she
sneciric intent t~ ~:i]_l.

Arcs the crime of conspiracy ieq~~ires tl~e specific
int~n~ Co agree end ~o commit n~uLder. (C.'L~ . p. 193.)

CE1L,~IC ?;Q7

'The specific in Cent or mental stag with ~a~~ich
alp pct is dons may b~ shown by the circumstances
~ur~Lo~lridin~ the commissic~l~ of the act. But ✓ou nay
i~ot find the ~le~endai~t ~ui]_ty of the o~tenses charged
i~.~ Counts 1 and "? , Lmless t~~~e. proved cricumstances

- 18 ..
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CALJIC 3.0:1_

.1 person aids and abets tl~c commission of a

crime ~.:~hen he or she,

(J.j ~~-ith kno~•:ledge of. the unla~•,~fu]_ purpose

of the perpeL~ aLor end

(2) ~,aith 1;i~e intent of puLpose of co~~~mitting,

encoura in~, or facilitating the commission of tl~e
cr_im~, by a.c~ or advice aids, promotes, encourages
or ins L mates i:he commission of the crir~~e .

A pei-so~~ ;~~l~~o aids ~~,nd abets the co<<mi scion

O t c`1 Ci=lfR` I1P_F''~ i10t ~2 DC'T'SC)t~a~~~~ T~L"CScii~ a.~ L'[lE

scene oL the c~=ime.

?Mere presence at the scene of a crime s~,~hi.c.h

d oes not iLsetf assist the commission of the

crime does z~o'~_ an':ount to aiding end a~ei.ting.

;~le -r~~~: knowleci~e that a crime i_s beitlg co~~l;n~ittec~.
a.nd the fai]_ure Lo prc~~ent it does not amount to

aidi~ig and abetLinb.

CALJIC 3.G2

One ;,,1-io aids end ab is is not only ~uil_ty vi

Lhe particular crime Lhat to his lcnowledge his

co~nLeraLes a_re co~nte~pl.ating comi~,lit.tino, GuL he is
also 1-~ab1e ion- Lhe natural end probable con5equerlces

of any criminal act that he 1:no;aind]_y end intentionally
ai.d~d and abeLi~ed. ~'ou must determine ~~;hether the

defendant is guilty of Lh~ crime ori~:~i~~11y cot~templatcd,
and, if so, ;:~1'~etl~cr the clime cha-rged in Count 2 yeas
~i natural ~l~d probable consequence of such originally

- 17 -
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~:r~ no1~ on1°,~ ~1) c.onsis~ent with the thoer.y Li~at the

ctefc-ndat~t had the i_equired specific intent or

mental state but (2) cannot be reonciled kith airy

o tl~~er rational conclusion.

Also, if Llle evidence as to any such specific

intent or mental state is susceptible o~ t~ao

r~usonable interpretations, one of which points to

the e,:istenc~ of the specific intent or menial

state anal the oi.her_ to the absence of the specific

inl~2nt oY mental state, you must adopt the in~erpretaLiot~

which points to tl~e absence of the specific invent

or mental stag . If, on the other hand, one

~_nt~=r_pretation of i:he evidence as to such. specific

intent oL mental state appears to you to be reasonable

and the otheL inl~erpretation to be unr~~so~~uble, you

~~~u~~ a.cc~~pt the reasonable interpretation and reject

the unrca~onzble. Q .C.T. p. 194.)

CALJiC 6.10

A conspiracy is an agreement eni~ered into

bet~,acen roc, or more persol~s ~~:ith the specific intent

to a~re~ to coillmic the public offense of murder and

~,~ith the uri~her specific ini~et~t to cornmi.t such

offense, fo]_1o~~,ed by an overt act co~~~miLl~ed in this

s tate by orle or more of the parties for the purpose

of accomplishing the object of tl~e a~reei~~ent. Conspiracy

is a criil~c .

In order io Iind a defendant guilty ofi consPir~cy,

in addi~.ion to pr_ooi of the unla~oiul ag~eemenL and

- 19 -
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specific ir~,Ce~.~t, c112re must be proof oi. the con~missi_ol~
or a least, one oi= i:11e o~~ert acts ~l]_eged in tl~c

i nf=oril~aLion. It is not necessary to the guilt

of any particular d~iend~nt: that d`Lend~nt

p~r~on~]_1_y committed the overt act, if he ~~.~as one

oz th^ col~spir~toi_s ~,ohen such an pct ~~~as committed.
1'l1e term "overt act" means any step taken

or act cc;mn;itl~ed by one or more of the cozlspirators
~~~hich goes beyond mere planting or a~rcenent
to ce<<!~ii_i~ a nL~U1ic of i e<<se and which step or
art- is r~n~,~ y~; ~;;~ ~~„_~_; iCc'_ GL i,iie: ctCLUIIf~J115C1~[12T1L

of the object, of the consPir_ zc}~ .

To be ~ n "over L ac L ; ~ ~ tl~le step taken or ac t

co:~~!~i -i i:t~d :iG~ d not , in and i.t.seli , consi.ilute

tl~e crime or even an atLemnt to commit the crime
cti-hick is i.~~4~_ ti1~~_naLe object of tree conspiracy.

Nor is it require~~ ghat such step or act, in

and. of ii~self , be a crirai~~a1 or an ui~la~~~lu1 pct .
(C.T. lip. x_96--19~,)

CALJIC 6.17.

The formation and existence of ~ conspiracy

may be inter=red ir_om a1]_ circumstances tendinb to

shop•, the co~~~lmon intent ~ncl may b~ pioved in the
same •~,<~ay a.s arly other fact may be proved, either b}'
direct LcsLimonv of the tact or by circumstantial

evidences. I'c is not necessary to show a meting of the
aLl_egcd co«spira~or.5 of the i7akind of a.n express or

tor~nal ~~r~ement.. C.T. p. 19~.)

- ~~ -
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CALJIC 6.13

Evidence that a person ~,aas in tl~e cor~~pai~y of

o r_ associated with one or more ocher persol~s al_lcged

oi: proved to have been memebers of a conspiracy

is not, in itself= , suffi_cient to prove that such

person taas a member. of the alleged conspiracy

(C.T. p. 199.)

CALJIC 6.14

It is not a deten~~ to the crimes or col~sniracy

that an alleged conspirator d~_d not ~no~a all Lhe

other conspirators. The adoption by a person of

the. cri_~z~inal design a.nd criminal intent en tertain~d
il~ corimon by otheLs and of i.1~s object and. purposes

i_s ~.1]_ that is necessary to male ghat person

co-conspirator toh~n the required elements of u

con spi-~ acy ire preser~ t .

- 21 -
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~1~rioRaN~uM or pol~v~rs ~a~r~ ~UT~o~T~rr_~~
I. A PTTITLON FOR WRIT OF ~iABTAS CORPUS IS THEAPPROPRIATI, VL~HICLL~ TO PURSUE AND OBTAINJUDIC]_AL RLLIEI' I'OR THE PTTITIOi~~R

A. PETITIONER' S COP~VT_CTION

I~ven though the writ of prohibition is used
irequentl}% L-efore or_ after trial to challenge the
constitutionality of statutes) and ordil~acc anc~ to
test ~~~hei:her the accusatory pleading on its face has
stated a public offense, a writ of habeas corpus is
also she appropriate avenue - let alori~, the appropriate

~~~cci}~ - Lo zultill either oL~jective. (See In re Be;~r~,
(1960 6o Ca1. 2d 137, 145; see also In _r e C~~, (1970)
3 Cal. 3d 20~; In re A]_l~n, (19 2) 59 Cal . 2d J.)

But ~ti "objective" is not the only excuse: f~;Ez~n
changes in case law expanding a defendant`s rights ,
~~re gi~~en re~~ o~ctiv~ effect, a person previously
col~vicied :nay use a writ of habeas corpus to obtain
overall re]_ief. (See In re Cortez; (1971) 6 C~1. 3~
~~ ~ iI1 i ~ ~Oiil1~U[l ~ `1 ~%lJ) 3 Ldl . .~C~ ~F~~F L L"C~trO~C~1.~I1_t~~

of ~L=ary ~~ United States, (1969) 39~ li.S. 6, b9 ~.
Ct. 1532, _ L. Ed. 2d __]; In i:~ ~1ont~omer~~, (1970) 2
Cal. 3d 863 [r_elief_ udder B.sr_ber v. Pa4e, (1908) 390
I .S. 719]; In -re Caffev, (1968) 6~ Ca1. 2d 762 [applying
C~].ifornia cases in interpreting decision in Gideon v.
G+~in~~~ri~ht, (1963) 372 U.S. 335]; Zn rc [.lall~er, 0007)
1~+7 Cal . 4th 533 , 53~ [ in light of deg-elopments in ]_a~•~,
reasonable probability e~;ists Lhat resu]_ts of trial
c̀ould ha~Te been different had expert iestir~lony re,~~~rding

- 22 -
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i i i t111L1R1u'~~ ~c'1L~~11~L~ L>%11~C2L"111 ~13C~ ~~~211 ~~L~SP_110E'_Cl~~

In re Gros, (1967) ?_'+3 Cal. 2d 315, 320 ~multipl_e

p~csccucion bared]:, he11~t v. ~u~erioi= :oust, (19 6)

63 Cal. Zd S2"l_.) Moreover, the high court, In re `'[orse,
(1969) 70 Cal. 2d 702, held that- a petiti_o~~er ~~as

entitled to h~b~as corpus relieL taken a post-conviction
deci5i_on by the Ca]_iiornia Supr_em~ Court - which had
leer made Leiore the petitioner's conviction but wl-~ich

did no L- initia.l_ly a ect him. ̀ There, the LourL bunted
r~lie 'because the peLiLioner could not reasonab.Ly nave
anticir;~~i_ed the ('„al i 1=n~„i ~ ~~.~r'~~...~ ;:;~::~ ~' ~ u".~~~

__ 

V L l

(Id., s_t 70 C~~1_. 2d 704; ~on]e ~,~. StaL~.~aorth, X1974) 11
Cal. 3d ~&~.)

Hire, Petitioner Renteria could nee t~a_ve expected

t~;~o high court's decision. One. ii.om the C~~]_itornia

~ U1~"L ~;~1~~ L:G'lt ~. ~ 1n \^;i"1101 t~l~ COLI_ t 1R ~pP_OD1F V . _~~~7Ll~~S ~lElCi

it there is ~~o evidence as a "major participant" for ali
accur~,p]_~_ce, the acc~.used cannot be convicted. and fLom

Uni t~~l Sta ~o~ ~„ ~'_ -~-
the second one is t iat tf:~e ~,preme ~~uL ~,

in Jol~nset~__~,=:_Una ted_~iaLes, held "ln]o person ~ha11 . , .
b dcpri~-ed oL life, liberty, or property, ~,~ith~ut due

procr~s~ vi 1a TvV.'I t3eLter said, the "Govel-r:~ent viol_atcs"

due proce~~~ of lava "by taking ac~ay sor~ieon~'s life, liberty,
or property :ender a crimii~.~l 1a~v ~o vague. Lhai~ it fails to
~,i~~e ordinary people fair notice o,`_ the conduct it

»unishes, ... so standardless that i_L ins--ices arbitrar}.
~ ~e nforc.~ inert. ~~Id. Pet~_tioneL s convicted charge of_

- 23 -
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secol~d-de~ie~~ elc~ily mu~dei i~tcrrelat~s with J~hnso~~;
Ll1us, Pe tiLic~ne~_ meets and exceeds Lhe i;llresl~old of
habeas corpus proceedings.

B. PETITIONER'S SENTENCL~

A ~iabeas corpus G~i11 order a court to revi~~a the
validity of a sentence ~~hen the face of the record
shows that it was imposed in excess of the court's
jtirisdi_ction. (In re EStrad~, (1960 63 Cal. 2d J40,
750; In r~ ~i~v, (1.976} 62 Cal. 3d 552; In re Huff_rna.11,
~19R6) 42 Cal. 3d 552.) Even more, an unauthorized
,; ~< <, ~..~ ~k ,~~ ~.~ ~<<`,~ =_iii ~~ i~~i`ii`t uC,_vLC ct Clv~_i1- L. Ley ail IriCB-1l5

(People v. Cooks, (1997) 55 Cal. 4th 797, ~u11)_~nd
a r any tine (In_r.e HaLLis, (1993) 5 Cal. 4~.h H13, ~4?;
I'eo~~le ~%Sar_-r_ato, (J_97~) 9 Cal. 3d 753, 763; Peo~1E <<~ .,_
Cha~ol_1a, X1983 j 1!+4~ Ca1. ~3d 422, !+3~i . )

So the gener_a1 r_ul.~ that habeas corpus relici
i~ not a~~~aa_lable for claims that ~1eLe or could have been
raised on appeal does not apply here, especially ~~,hen
1=ti?~ ~~.'_ i;.1 ~~ ~O ~t~i" CCiii=cCluS Lii~1l: 111 ~ I:L 1~i1 C011I" ~; 1i11DO~C'C1

an ui~aul~horized sentence. (In re. Preston, (2009) 7.76
C~~1. 4th 1109, 111!~~.) Arid the rule that une~_plaii~ed
delay its seeking relief may bar ~tabeas corpus ~reli_ef
a7_so does not apply here. (In re }3irclwell, (~1~96) 50 Cal.
4th 926, 93Q; In rc Har~_is, supra, 5 Cpl. 4th X1.3, 842_)
Given that Peti~ioner's unauthorized sentence center
ors a 16-years to life for his underl,~ing o tetzse, in
lig~~t of Yeo~le v. Banks,(20"15) b1 CaJ_ . 4th 738, Chis
writ o~ habeas corpus stands ready for adjudication.

- i%~ -
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~C1. - iE PE7'1i'IO~i1?P'S ~~7i~IT OT i~:.~_E_`_S CO 1t'S-~-~ ivOT PTLLD .'~ ~ li~'11~11?LY

~~[1~: L`Z1i01"il]_n SU~~L2iilC~ COUL'~ 11~:~ LOLfi~ll~_c~E~1

~ ~c~ 1=~11=Cc:-IEVG~_ ~.11cll~'515~ ~ LO C~2~2ZiI11IlE 1:%~Z2t~1Er' OL IIOt.

c \vL1~ Of I"La~~2~5 COL'~)L1S tic1S b_E11 ~=1~_ F~C~ ~1fREl~;': ~ ~~1LS~.;

cl Clcll_fil fliLl~~ ~D2 rLE'~C'1lLEC~ ~~:1t~1GLl 'L ~SUliS~~'.ilLl~l C~el3)~ ~

Second, ii a }_~2~itioner rai~cs a cl~~im alter

substa~~tiaL deli}~ ,'~ the court ";gill 1~~~-ertllel~ss
consiC~r it oil t~~e ;~~erits" 011; "ii the petitione7~

7 
('

~ i11 C~el~~.0~!StL"3~E OOC G3ll~E f01 ~~1~ u~~_c'1~~~ ~.Tl;i
i i~ i t ~ it ~11LC1~ 1_L i:;1il COilS1C~EI' L~l~_ il'!'~'Ll {;_` :;~ s is

claii~~" "ii it fa11s under one ~i [thy] lour
~ ~e_~ceL tion~ — that is, i an error of cons ti tutiona]_

r1ct~T1ltllCi2 UCCLILL2C~. j ~]_1~ X11; P2`Ll~lOiir~~ 1S cC~-Li<1_j_1}

l e i rl ~; ~ ( ) (~ ~ 1 ~~ l - L _' ~ ~ ~ 
lJ ~ c~.

n~ ~r.~_ i~_i a ath n~na t ;~:s r:~ >os~~~_ y'
:~i-1iL~~11~~1T1`~ 2llt.11O1=1t;~' \'?1_Li1 SllCL1 c`l ~I-OSSl~. 1! -i~~cr3C~'11

i
~7LO~i1_C.~ ~ ~ OL' ~lV LICE ~~Lit7.OI12t ~dd~ CQ1lV:i_r ~~~! ~111~~OL

S2ll i=G'LIC~d UT1G2r' all ~ ~117Va11C~ SLdtU~C-. ~ ~ ~ ~P~ ~.lf LP. j-~Pii , ~

~'%~12) ~5 Cal . 4th 'r25, 460. )

~ccunse Pe:titionei s convictiol~ oz second-de~~~
iel_r?n~~ i~~urdeL, il~ acl hoc to the 1~pdua~e of "inherentl~~

~ ~CI El11~E=1. OL~ CO tlll~i1c111 11Lc , 1J V3 jllC - LIZ C= ~ L2 LU L~~ 1

~ ~in~T~l_id." (,T.~. , ~at 55 C:~l. 4th 46~.)

1_n Peno, the Court e~:pl.ained Ln~t substal~tie~1

rr':Jlc:}' 1~ i~:i~c":-~Ui(_'C1 1=r0'Sl ~~.2 L1_i.l ~l ~~c.L1_tlOil~L" ~1~i0 ~J`L"~

1~n~~,~:, or ~-easonably should l~a~e 'tcno~-n, of the
~ Ili~, i"'.i~.?~1Cll 1.10%l%l~011_~'.̂ ~ill1~E~C~ ~Lci=c6 C1.L~1~C:C~ 111

~ll~i~0:"C OL tll~ C~_~1- i'.~ c'lllC~ t~1~.= ]_L' ~tl. ~~:51_S ~~~~~ ~i~

- _7 ~ -
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~_ ;. -`O_~ ~r:i_ .11jL}C ~.t'v1ll'_; l 2- JL ~l:~~S 1O11'= 'i.i`:_11 L1.nU1 ~Ci
L i~.~.L ~~ ~~~;=~1~:1__Oi~l 7_ c;~I~]_?J_Il c1lC! ~l!j~~ ~' ~tll~r' S~_'~Tll'1=1C~:ll~
C~t=~_ay' 1il S~E_'~:1111. 11c~i~~BS COL'7L15 L~11G~.~ ~ ~ZCI I"c I:Plla~

~ u~ra ; a~ 55 Cai. ~+th 45~; Tn re Clark, (1990 5 Cal.
~ tl~ J~O, i65. j Petitioner belie-e~ ~ha~ Lt1~:i:e is
i~c "'substantial delay"' in his filing (much less a
ne ~_~ed eanl~,nation to be ~i.~rel~) ; but otii of respect
foL Lh~ 1a~,r , hE s~lall do so.

On ~1u~1 2u, ?U15, the United Slates Sup~~- ~_,r:
ì 

~
C o u r t n~ n n c down ~ i ~, hi,~n » ~~_z___ t 1~ ;_ t-:5~~_~ t a g s ~~ U 1;)_~. ,
1 ~~i ~. l~{- 1 ~,~1 7 ti ~7 T ~ _ ~i_ -_~- - _ ._. .~ _ ~ ~. _~ :~ i i L . _ _~ ~. ~ '~ i 1 _ S iJ - t_ ~ I I P ~I L P g l ~ 1 1 3 .~

CZ~llS'~~ ~ Oi t11~ ~ ~Vl.O~Ell1 ~~~_Oli~~ ~ rJLOV1~1011 O~ tll~

:~7~IP.c'_C~ ~1~~`_1Lc:2L" lf',:l[illll~lt !~Ct ~ ~ ~i~C~~~~ ~~ "~'OlC~ `1 0L

-~ 1~1~~ .T o'-msr~n Court h -1d the i_tLtil~ul

~'a~u~~n~~ss . 
~ t thc- cow ~ r

problem ~~:ith the residua]_ clause Baas that the
_l~ a~Y~ -~ c r- T7.S~- ~~~ i~Ot U~1S~c'~ Oil aCLllC.1 i~:G~S, ~~lli
on h~poth~tical iaci=s . (I~l . , at 1~~ ~ . Ct . 2557-?560.
~til1, Pet; tioi~~L ~:n_~:; l~~othinJ of suc1,~ e::i~Lins case
1 a ~,• .

~IGII~~ C~i~"l2 c,ll u°Il~.l~J51S lOL" ~L~~Cldl ~L1C~SlS~

entitled; "t~i1~y~ Cali orni~'s Second-De~,ree relony-
^lurder Rule Is ~ o~,, Void for Vagueness." il~e thesis
L ~:S C~?:~C~1t~C C~`y' }~isO ~~SO1- ~GL ~,3~~~i~ ~~~lIlS 1S~?ll 1~r:i_

f,.om LAC ~-?ssti~~~-, School o~ I-ago, on October 15; 20:1_x.
~"~~ H~S`IIti'G ~ COT35TITUTIO,IAL L^~j•? QUvRTERL~t , Vol . u3: 1
[]_0/15/2015 11:44 a,m.].)

~:o~:r~ ~l-~irt~. -clav~ o~- ~o, Pruf~ssoi: T._~e ~ thesis
~ ~~c~0'lC1-i_''_z"_~ cc_' ~-=10ll\/ i~1l1LCl~L~ ~ 9L]"l~'2~`i ctt~ ~~1= ~~~2i13~_

~~ -
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irlsCituiion ni L1-~~. C~]_ii~rnia State Prison-Los Angeles
CounLv ("ASP-L~~C") . It ~~arro~,~.ty landed at 1~aciliLy '~C`~
L -:<<,~ Library. It ~:-as only then that Pc~titione~. Renteria
had a~~~a;-encss oL Che comple~iLy of Professor Lee's

contribut~_n~, 1eg21 thesis.

~o on December of 2015, Petitioner Renteria began

on Keith his journey of 1~oa1 research relevant to the

r~~atter: "second-degree felony matter." He Megan

attet-~ding Facility "C" La~~ Library as a general 1ega1

user ("GLU"). (See Cal. Code of Reb. Lit. 1_~, 5 X123
(h'i _ 1-, - ,

1ioL procrasinatin~ too much, its duration v1

crafting, }~i-epari«g, and filing his wriC c~ habeas

corpus Baas (gi~re or take) Ct,~o (2) mo~~tl~s . 'lh~reiore.,
i~titioner's iilin~ of writ, or if zhi_~ Court. ~,,ou1d

_1 ik~ to "measure[] from the tii~~e" Johnson v. Onited St,~itc.~~
Baas ruled, ~,~.~as reuso~.~aL1e il~ ti_rne., un~uL,sL.ai~tial i~~

delay. (In re Lucer_o, (2011) 200 Cal. %+th 38, 44 ~a

,~,1~ ~u:.rou~,.., ,~~ten-month de ay »a- i._ ~,,,~,a~~e in Liiing a ~~~rit
of habeas corpus ~~~hen petitioner Baas a 7_ay~»dn -- had

]_ir~ited access Lo the. pLiscn ~_a~a 1ibLary, aid did not

receive ne~.aly published case law) .) Such „gas ~1~c case
here ~~-ith Petitioner. (I1..)

%~~

~~~

%~/

-- 27 -
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I_ ._.=1 "SF.CU~v1)-D~'~UI;LT I'FJLO~;Y i•IURD,R" - COi~ii~l0~;i ,~~~;; Uc~~ ~d(iT — 1_~ ~ ~V_~(~L~ 1~~ ~ ~ ~L'11':J J1f11U1~~iIOL.ti'1TS ST'ATL; ~'~~iVD I'~D~R.'~L CO.vS`~i'I-1UTI.O~(U . ~ . CO~dS 1 . V Ai•fE~DT . ; CAL . aRi . I , 57)

[~. THE JiJDICIAL HISTORY OI, "ABSIRAC'TN~'SS"ti•.'HICI-I IS THE N~TliP~AL L,OUIVAT ENT TO"Vc~GUI?NESS"

(1) ON A LI;~'EL OF l~ EDERALI S i~1

the. United States Suprei~c Court bean ~,~ith—`:7hat
~'T~P:=~{~-r Ci ~=0 LSE ~.}lE~ ~~ X11111111? ~ OL ti1.= ~GSO1_llL~ _

c1ilCcJLlGiI 01 ill(= t%mot ;L1=11ESS QOCt7=1Prc--~,Ji~.1~F'~l ~_~i~~ :̀1

=-_-__ (-'-;~75) 9~ U.~. 21'x . T. here, ~1~~ :ourt ~truc!:
d n~~;,i ~ crimin~i statute becaus it ~e~`ced ~u.~ishment
L or rlore than just r~c,i~1 discrirnii~~~ion. The case
crn~ei- d (fae.Lua11;~) on federal_ , crir~.~i~~:~]_ c.hai_~,
2:_,?1T1SL ~~~i-1`LllC~:~;' OLL1C1ctl~ X11LE;~~Cli~.' ~1 15GL1`i[iiil2.i_1i1

Lo~~~r1 ~ 1-,1~~ck voter. (L. aL 221--r''_ %.) ~ t~, ci-il~in~1
S t.,~~utc ~ o~~.~ ~"i ]_'~ 171 L Loli! llOt ~ ~ ~~~~;L"o~~L ~ ~tt = ~'- =`i~~L~_Li~T? ' ~

~.;~~~ 1 tll~~iiLOLC:di~l~ UIl(jcT ~11C Tlit~c'_ll~i. ~.iilEEI1(~~,Ici1L ~.Lri_ . ~

I L it l d that the statute iailcd Lo prop-ide t~i~ t~otic;-.
i l~ so tloldin~, ; the High Cou~ ~ ~~plained the

'`[1 ]u~;~~ ,:-1~ich pr_ullil~i_L the doing oi- '~'<<~il~~ ~:nd pro~~ic~~
~. pt~nisl~in~~ ~~nt Toy tl1~i~ ~riolation, sho~_~1d nit 1la~~e u

~ ~douLle m~al~i» (Id., at 220.) It ~,~;eni, on to spy: •`ii=
L L'lr Z2~ZJZ2.tULC L1ilC~2'L"L~:r.'S LO C~iC1LZil~c ~~'~,' ~LatLLE~ ~~ ll `.'

U rt~_11SE ~ c"1~1~ 7L0~'1C~:'~ 01- 1t5 ~~1LIlS'C1IT1C-iZ~ 11~ ~iZOLl~ C~

.X?~~L -'. _, L ~ c i~,'l_~ l 1_tl l~ ll~~_i<i`~C ~~ll~l ~~ ~ ~iiL,~, ~ ~ ~ I101~ C~_cCcl~ C

L~1~ C.Cl~il~;'.011 f~11~1C~ . ~ ~ At ~~1~ fi111,~1fllUlll ~ ~ ~~c~~-~L~ ~~ail SLZOL11C1

D ~~ flL~1c LO ~~~.ilO'~: ~~;1LCl _=:L~=2~1I1~V' .i~lcll ~.c ~2_1tC1~O1= ~~Cl~ ~ 1:

~ ~ ~ rl ~

— ~~ —
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4,~_ _~ 1~ 1 ~ 'J:'.~:',iG}1 ;~LiLll.l1'..: LCIc 1_' it ,"-1` UrLic~~

i - -
ri~. -t 1~ SC1:ICL~U'il Oil ttl~ c.li_Oi_C~~iilcilL Oi- C."C'ii1111d~_

staLuL~~ - •~.,;l~ich b~c~~~n~_ the result of ~,~+ ~~r~_ r,-r,~'i~ii,i > >m
o~ ense.

.. .r:.~~  ur~i nroh~_ ~itun o f~nsc later arose in a
criminal a~lti~ru~t statute. (Ir~tern~tio»a1 Ha -~-~rester Co.
of _Srn~ri_c~~ v_- K~nt.ucl:v, (1914) ;29 Li.~. X73.) I11
111L~'_I~r'~.c"1 1~10T1c1~_ i~3L~- CS`LC-i= ~,O_ Ot _~(ilCL1L3 ~i _ ~.i'1l~.LIC1~;V ~ ~1
c~Lro~_.a~e company ~~as prosecuted and p~nali_zed for a
co,~spir_~cy of price-ii;:in,~. (Id. , at 229 1i .S . X77. )

fi `! S = '_' 
L' 
~ .mil '~; i ~~ " '~ = i~ c Y_ O _i_ T i ~ ~ ]_ i1 r~

~'~ icy l•;i G 1vi111~ t~V r5

Li12 COIl'~'7_CtlO'il ; O~lil~Cl:

~~Oi" i'~ S,iOSvS 1"lOS;% 1p~(~OSS1L~12 1L 1S t0 L1~1111<~~,c"~~; the principal f~:cts o` the ca~~ as iteYi~Cs, :zed ~~;~,~ ~~;i~at ~~:ou1d ha~;;e 'o_;_~~ th_prLce in ~t~ lr~lu~~ir~ary ~~~or]_d. ... I1-~t'~~~Otl _LS T10~ Ci= ~c~lcrcil llT?~~i_~c~1.11t1~~ Oi_jury trial, lout. ti~at th~~ e1~.;;,_,~csii!_`-~»~~1-lJ' LO <l~.'CCL:l1Il_' ~i ir_' 1.~I!~:~iI13L~' l r ̀~3 ~
~;-'r 2 i!ilC'~L Ld111 }~:,Ot~!1 1T. Il~t'~L1rE' di.iu Q'.~= ~ cr' Oir__ ~, o-~'i_Lc`.t LO L Lr ~1C-U~LSL COi~:iil.=rG1~zl ii1111~~.

~, 1 C'1 ~ ci t ~ 7_ .~

_ _ ~L~ ~u~Li~~C aV i~1~S COil`L1_I1UCr~

?•ii t'i1 ~R1_S ~;~~~Zsll:~tl0tl

. c LC'~c'~1 (.1 LI71_S (7 ~.C1 Jl~ll d.~ G~1~Jl_~t.l ll~ x'11 ~L~.̀!,~_iS! `~~'. ~~I11LEC~ ~t~tFS ~~I~~IJ~ ?79 U.~. J7Jin ~:~~~ich it ~,:as h ld that a ciirninal 1a;:is not Li~constituLionzl rr~~~~rell- becau~c iLt~1'r'G~, S ll~O~l ilb~il L11~ i" ]_SlC 01 L l _~ i C l\'~~Ll[P.3tlll~ c f';:BL~~L Ot G2^L"cam - ~.<'il r lj 8.:1.ut,dLe r~strainL- 01 trade. Ti~at d~ ]_s ~.~-i.t}-~ ~il,~actual_ , ~_~ot ~:il1z ~n ima~in-~~r~- cot~~~i~ion oti,_~-~han ih facts . . .. To cor~~p~l then; to ~u~~ss ;v:. ~~ri1 of indictr:~nL, ~~:hat the co:~y~~in~ty~:,'ot~l_d 11~.~:-~ ~i~.-~t~ i-oL ti~~~[~:~ i_f the c.o~,~cin~~~a11~,,~C~l_!il~-Lil'~ CGifC~f1L1.OilS [~;cLC O'LC1Ei ~i'1~_il L1T ~, c. 1.i_O %tl] Ui1C,~I-~2~]_Il ES~E'_,1~~ ~O Clc.,~1?1~, 1.>L'O~~[1c~1C._=il(,J_~..) ~~.hat thG reaction of un1~~• p~rtiall_~,,',~~~r;:~ina~,_ r~~;.t~ ~.~;ou1d b= t~~~on ~hc -

- ;1 ~ -
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_... ~7_Il~'.'~lOLI:_~ ~lll_! Cic~~ i ~l OiIS OL i i' I 1-~~Il~i.~ c ~-~ , l.tCOJ ~Cl~~CI;%l~;~l~ `1L~~ Cll~i~ i'.~~1~<1C1~1 il;_)~~ i10L_. 
~~~~r~0__ _~

~ I ~~

Tt~ternaLional H~r~re~Le~~ Co. does not ully
iliterr~.late ~~~i~l-t Jol-~nson .r. United States ; ~icen tl~~t
it int~olces the diLiicult predictability of im~,~inary
purch~~~crs - and i~ot ima~nin` jud`, s. Irliei_national
~lat~T~st~c_~ Co. ~~n`:LaL2s, hut:~ver, an intellectual `uidr
Lor Joht~~on: it rods bl~meworthti- constituciunally
-~-el E~-a.~;L to ~ cri~.,,in~l statute, no less rorcin

~LLizens i.o assess 1~he crirlinal_ity of th it pond:~rabl
~ci~s on hV~othetic~l facts — rather than on a f~ctua]_
pieli.cate. (Id.)

~ ~ ~ ,l'he Court s ~~a~ueness analysis - u1~_i_r~~atcly
clir,bed up the 1_adder ~~:it}~ another untlu.~, or fixed, 
-~L1C'.C-Lc~`L2 ~'L~At.11~~ 01~i- i;Cl;~t 1i~,~311_c~l 1`LS DBS~CI OL1

"hy-po~hetic~1 facts," that Baas very such open-ended
in its liabilit,,r-st~.iZdard. (U~ited SL~te~ ~~. L. Col-~~l-~

i, ,~;~~Gi'v'~~LV \1~J_VJ !L=) ~.~ J ~~ ~ ~5~) J 717CLG~ ~t ~LOCCL}'

company -- to Le rno're precise, L. Cohen Grrc~-ry Co__ ---
.•'as ~~-~inisl~ed under a prig-iixit~o statute ~;hich "m«d
unla,:~iu]_ of any person titi~i111ully ... to n~~k~ any unjust
or unrea~on~t-lc ~-at~ o -~- char.,e in h~nr_'~lin,, or deali~~

~ ~in o1- ~~aith a~zy necessaries ... I~.)

iii its opinion, Chief Justice j~~hite proiess~d,

_" J~J -
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~ 
_ 1.

i~1~i~~cL-~'c ~Ll3~ i~[l~~ v~=C~1.Oit i'Jii~1 i~ IlU~ p~cii i c o~ defi_nit~ acl:. Iccon irr:~~ Lhe subject-ir:attci= of ~i~eiti~~~ es Li~ati~ri ~.hich , t p~ oviu~~~ . I t1eav~s open, thGrcioi=e. the ~~:idestcot~cci~.-able inquiry , Lhe scope of~;h~.ch no one cats ioreshado~a urudequat~l}' guard a ainsL. In fact,i,,e see no reason to doubt thesoundness of the observation of thecouiL be1o~~, in iLs opinion to the~~~z~t that [-] to ~tt~~,~~ toeni ~rce [ -- ] the section ~eould be ti7e,_,:~r~ ~qui~~alcnt of an ~i~f_ect tocarry out a statute ~~:i~ich in ternsmerel~~ p~~~alized and punished allacts detrir~lcntal t~o th_ publicinterest ~vnen unjust ... in thecsL7_mv~tiot~ o~ the court an~1 jury
ri ~~. =_ • ,

~ihn~gh iL did not cnd there, a con~trtiction-
contp_~l~y lead b~el~ prosecuted tos ~io7_~~_in.~ G state
Iii1'~ZJ_iTtLCi!-"t"~~E 1c'~A~ -C1~GL~C --- ~ ~~~;~C~ ~ES~ Li`1C CUL"lE1l'L

._ ~:~ `L c O { C) = ~ C11_ ~:; ~~ ~~i 1 ~-~ G S l ll ~ 1~1 i_ 1 O C ~t 1_ i t~ 1~ ~~;'Cl E i C C it :' ~., G L 1C
1`o DcLj_O!~111'cQ S~".~ 1 1 11:. L!2~1~j .~ ~ C~F== l~OI11la~~`_ l~~_C;~.--- - L

Got-~s truct_iot~ Co . , (1_ J26) 2b9 U . S . 3 ~ ~ , 358.) The CouL i
i~~ Con~~ally strucl: the state s minimum-<<~a.~~ sta~uLe as
uiiCUCIS~~1Lll~1011~31.t;` V~~LG:

~,~~c are of the opil~ion that tl~iis prava_si~~~p~~~e~,~+~; ,~: ~~o~~ible uncertainty, iat11 to itsvalidity as a criminal statute. In thc~First p1_ac~, the ~~~ords "c~~~-r~nt rate of~ ~~:~ia~ s do tloi denoie a sp=c.itic or~ _~. 
;~u~~i~~i to ~u~,~l. ... `1`h~ current rate oi_~,~a.J~s" is not sim~~le, but Pro`;re~si_~-~iron so niuch ~ Lh~ ~~Zinimum) ~o so r~u~chthe maximum} , i~~cludi~g all Let~~:~en; and LoCilTcC1~ ~[I~ ~~~}`[Tl?ll~ OL x'.11 ~~'iOLiIL \illi ~.}1 ~1~a11not b~~: leis than ot.~ of several dii:f~~i-ent2;,1GL'Ilt~ , 1J1 ~'IlOU~ 52.}%lll~ 1sil~ C[1, 1.~ LO 127\%c'~~h~ ~~~~.~~tiot~ oL ~,-'~~a~ is ~ ~~~.n'c it~c~:b1e of

7.L 
'_
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I.~~ ti:~- ~ ~co,1~i i~1ac; , ,_,._'~~ii L1~~_;r~~~_1 ol~~c.w=1L:'
j_,= j i^ -)q~:~:=C LO ~i1~ SL~iLU~= ~i~j' ~iic !mot- OL

'c

the ~~~_~~.li yil~~-, ~~:ord "loca]_i~y ." [~Z~o can sp y
~.Cl ~~i1 c:il~` CIc~Ltc OL c:C~UCc.C~', ~.~'Llc L 1i=c~SconstiCut~ t~1~ 1ecality t.~.1~e~e a liven pieceò  ~.orl: i:: b~in~ done? ... It i~ said L'natLhis question is settled Lor u~ b~ the, ~d~~cisio~ o~ Ln~ sLaL~ Suni~n~ CouL'c onLehea~-in~ in State ~~. Tibb~ti . Lut all Lh^cou~~- L did there gas ... d~iine the t~rorciI I 1 1 

11 l i I Ilocality as meaning place, nearthe Place, vicinit}~, or nei~nbornooc~.
~cce.ptin~ this as correct, as of course ~~.~do, buL is not Lo remove the obscurity,rath_~ to offer a c'noic~ oL uncerL~inCieS.Tt1e ~~; ord "n i~hborhood" is c~ui Le ~~ssu~cepti.'o1~ of v~riaLio~~ as the ~~.ord~ ~ ~ocalit}%." Both terms a~~ e1~si.ic . .~. ,
d~pendcnt upon circ~_~-~s La~~ces , [thee] nay L~~equall~:~ ~~tis i~d by ~rea~ measured icy rodscr l~, ; ;i_l~~ .

(Id. , ai> 39~-395.)

?~~ reeab7_t oL not, Connall ~,~ reassured (soundili~i_y)

r_i~at crininal ~rc~hibiLions ~.aould ~be a~_~~oul~ted to the

C01-lCl~ L1G11 OL 1_ilit~T1LOLCcc1'D111ty' 11 L~iZCy' ~.•1`L(- ll1lCcLtcti?l

1~1 ~`aL"'10L~ ~.~i!c.,{~~. IC3II11f 11.5 CIVI~cx.~~1C O U~i_G~ L~=il11L_~

~ , 
~u11;~ combi~~~:~ ~:it« ~ n unc~-rtaint~- , p~_ccluc~~r1 criminal

rs ta_tuLes (or 1a~,,:s of sufricient notice tc suffice the

due process.

Cot~t~a11~,~ . if any thin, in same ruti~~ o~L sh~p~
r ~ ~ ~ ~ ~~ ~,ietold the v~gu~ness doctiin~ ~ e~rentu~l directiol~

~ ~totaar.d a concentration on ~h~ p_-ecariousness o1 arbitrary
,- ~ ~ -c'IlL01CC~cil ~`= `IO ~3~' L11c. ZC3j~~ COT11i~_-',11~.' 1S Lc~tcC~i Oil

tr~~~ unarticulated, but iundamenta]_ , ~r~~.;~i_se that a

S ta~L1~L ~]"i=\%Ol"v1il:~ 1Ll t%~i~Li~l1C5~~ v101_c.L~~ ~IUC ~LO~.~~j

- i ~ ,e v~;~n it the deI_enc~ant - aL ~~r - nad a cl~~nce Lo a~~o~_d

l~iO5~C11~~1C;'ii : ~~=~ 1Gll c~~ :Ll"~L ~'~~-:LL'.~.2 ~~t`✓~ ~i_ ~. i'_Ci_7_VE1.1'

1ctt;; ~?illUi"C.~fi':t=_'il`L LL1.1 Li~~, Ci~C~1.O;1 1Tl C~tCI C'•111:- `,IlOfC ~O ~~~

-, -~- ."~ ~ -
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`-' i. ~ ̀- - '- 1 ~'` - c'. i ; ~_ ] _ " L .1 ,`i t. L ll :~ ~.1 ~_ ll ' f ~ c3 _~_ ~~ ~~ _~. ~ 
i.. 

''-~ '- _ 1 ̀ `' t i' L ~ ~

i
L1ciC'I ~7C~11.=11 1~0~? Ci'; D~1L ~ c`1S LLli~V-«l~t n~ 1L ,.~..~ 1~ C11~~

i110 111 L[l~ ~~GL1L S i1i111C~ O~-CLCOf11C ~l~i~ LE~11~~' tlictl_

~ i,~~ con;missi.o~l~r ~~as o~-er_- a]_1 i(~~e to ,o ~l ter any ~:~a~e-_ -

i ~`:'1t1~~ C-i"il~~l_Oy' E~]_ 1Tl tlE' ~L1L1~C11CLlOTI ~G ~D~~~;c'_li~i~ Lll~

~,~~,~zsure of 7.iabilit}' on the statute could be ~r.anipulated
il~finitcl~~ .

_̀ .it=~-c:'a,.d~, i_1'~~ "~-a`~: t~es~ dcct;=i_n~" in its

~~~olt~ L~_ol~ focused ol~ the arl~itraLy enforcern~n ~ in

1'an:~chri~ tot~_v Ci~~ o__ ?ac~sonvill~ ~19u9j %;.05 li ..;

COt:i" ~ ~ L.~c~ E ~ <<+~,_u a t01 ~c'L`lilo- V1 C1! LIaL!~~C

j ~~t ~l' Lc ~~~:'C'1Ci LOIt V3,~~l~c'Il2SS ~ ~ S~IC[1 5~?itL~EJ I_ i_ U~ tCU ~1

~ ~bo~t~ . . t~~~t. iC Lail[ed] to ~~i~-e a ~~-;~i.~on o~ o-~'~ir~a_,-,..

7_P.L~LZ ~ - ~ll'~,_ ,:c~11" ~iOL1C~~.~ ~ Ot 'L1~ S ~ ~CG1lf~~' ~1~13%C-Q COTIQUCL~~

~ ~ I01~ildJil~ b:% L11'? SLd~ll~Cr~ ~ - ~ ~ci'ti~ ~t=CdU~~2 It

~ i
c1lCO~~1L- _L~ r.'~ 2.Li~7_L'~31V ~t?-"C L'St~ c!1't(~ C0~_l`v"~G~lQrl~~ .

~;Id., at =.05 L~.S.162.)

In rcj:_ci~in~ ~ cn;~7.1~n c of ~~a~u~-~~ss, ho~,~:e,,~r, Co

a r~,inicip~ 1 court anti-noi_~~. lh~ CoL~~ -~- t in Gi-a ~-~cd v.

~].CT O ~GCiCrOt-C1 ~ ~1~-~ ~,) -+~)~ L .J. 1~~-+ , aCi`LlO~c1.~C~~C~:11

i iC ~lc',•~ ~.~1~ ~t3L~l~c COTlL71il~_2C1~ TlO '~1`O:1CI 1T1~~1'~c"lt1G'Ci l.O

~ iS L1~~~2C i~1~~2 OL CI]_SCtl[illri~itO V ~1Zi=01"C~[2~i1~ ~rJ ~1liC~:~

~ ~_'1l~OL"Ci=ilCll'L L C!U11:=~ ~~11,_ ~.,:~iC7_~= O~ ~OTI~~ Q=~L'G~ C~ '=

~~OZ10E ~11C1t'~l;'~ ~_Il'L ~ vU~ a~ C0111_iT1~C~ ~~~.~t~ Clc"-- =~ C'_o=

]11C~~~.;i'!~11L. 'IZ~L"~ l_~ D2't:~11S.1~1E ~ ~ ICI ~L ~U`v ~, ~ I.1-- . ~

';Llt L~•1C 1~'. -1_il__ OIl Li7:' C~i~::' ~~7~~ ~ 1:. ~O~_c"._l~I_:i~ti ~ -=;C~n ,

~ ~~` ~'~ ~~ ~~1 U ~ ~' _' Li' tiZ~ - ~ _ - ~ ~ ~ , i

,ilCl ~ ~cI.1.Ui rL~_1.', Eili07"Cci1'~.+_'_11L~ ~ 4ic`lti UOLs1 ~ I ~CI~~~ ~:1=L~. COL':Li.

~ ~.~" -
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i~ l.r~ l ~~_-_ .~ _1~J~ii1~1 ~ 1.U7_~~' 1_Ll= S~_: ~ i! j.~-- ~_ , ~.,.~~OL L._:,L ~ •' ~
i_~ ~;. :d,_ li <<_ ~t=it~~ite "~, ni c_'-fog--va~uen ss~ ~ b~c<.~~s~_ it

> > 
~ ~:~~QU1L~Ci L~12 OL~Ci111c1""~,' 11~~,1~:1~U~31 t0 DLOQUC2 a CL~~1blF~~

i u~~nd i-e7_i~~o1e idc~,tiiication to 1_~; enf_orce.,:~~nt. (Id. .
a t 3~7.)

I I 1 - 
1 11' nc vnid-ioL-v ~gueness doctrine, Justice 0 Col~i~ei

~ ~_ 
~ ~ ~~~~:,~]_ained, ~-eq>>ir~~~ ... ~ p`l:~~l st~~~ut` to derin~ L1-~e

crini_na1 o runs= ~~ii,'r: ~uLticient deiinit~n~J~ that

orciinar~~,~ -;~ople c~~n t~ndei-st~l~d ~:~h~t conduct is pr ohib; ted
~_nd in ~.~ r~~~nntr tn~t doe ~ ~~o L ei~~courn,~c ~~.r ~,i_tr«r~- a~n~'~

Vi i_ ~;~.r- i ~i.i n„:Tpr~~ r-n~nr^r.=111~11t ~ ~ LI: c:Ci:{ 1+~10~~ ~C t~l~,~ ~ LlZc

1 c - i ~ ~ 1 ~_ o ii ~~ i
c~~tis~ of crcr_~i~.~,_~ ar.1 rel i~~:~l of ~11e C~~.~_ifornia
tGl~~~'1_Tl` .~C.7~U~c ~~~~_EC~ ~Ilt ~ECGilCl ~T_- GTI~: 1L

1i1'~'1~ECi ~ ~ .~~1G:L~r2_~~y~ E111:OLC~!?1CIl~~ ~ - ~'101~7~cU ~i3011:-~1t=~E~~~
_ ~_ i i_ iC= ~'~.~_1[i'. O~ ~l:e~ 'J ,3~`ll~~il~ S ~.,10CtLlI1c. ~ ~ ILS ~ ;~~~1LLl~~

i 
-

v`= -' l=c ~ _i.L .i_i`~i.1_;y CO,i~.LJ1.2i_E. C11JCL~ t1G~i 11~~. '~rl~ 111.1-ills Ui- ~.titC

D01.1C~. '~O Cict'~LIiilll` ~:~1!~'LC!c1= t~Zc SL~~~G=i:~ I1G5 ~~ttliLl(=i~

Lll~c ~~~I f~lltE 31iC fIlUS~ v~ Pc":iiC!l~L2C1 t0 '? O 011 iilS '~~ic'1'~

ill L~I1C ~lD~ ~Il~_ Gt ~~0~%3hlc CaUS~' t0 ?L"L~'~ ~ ~ ~ ~I~i 2.~

j~ ~~

IJ?:CC;>'~ ~ ~`JL'O~~ui~~.~ C~USEE ~G fl]_--ii~St~ ~ ~c~l.~ 11G~ ~~7~

i ~:onl_;; iss~_ie: .~,; i~~cii~-idtial, ~c1zoR~~ po]_ice r~l~~,r t~-~;P1~: is

~ USrli_C:i_OU~ l~UC ~~O lZOt 11ct~ ~ DTO~J~~L ~ c= G~1Ll~c ~ O fJ::11c:V ::

tl,~S :.O?1ii11L~cCl c: C1~1'il 1S ~'_i1L1~lEC1 t0 C011~1_~~Ll~ 1~0 ,.~~_i:

ithe pu'ul_ic st~ee~ on1~~ at the ~h;m of ~lz~;~ police

O L r 1Cci' ~i~0 I1c1jiT:~ l~t~ ~O ~ '~O'i ~ (.3 ~ -L 11.71.' 1~i~1c:~_ l~iICC~I- ~ ~
- 

c

'~ i1 ~ G C c1 !_ it ~': tl C != . (, J. C~ ~t L -'~ 1 i_1 ~. ',

~ ~
- J '-} -
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~_ i t< <~:~"Qit_ ~i_ i~~~_1 i~0~1_C.a_ 2.ClC~ ci]"bl~"L,-t]'~~ c-~lCOI_C~~~l~'G;~
:,'~J.S 1_%,L~i~ ~_=:5'L~__ 11 C:itV O~—=~t't]_Cci~cJ V !`ii)r = ~_ l ~-~~~~~~

r i i
rj~ / L1 J -`;1 ~ tl 1T1Vc^,11C12 ~1i~1~ C~11.Cc:~O _ L,~tP;~ C,OII`,-Cc~~~~~ 1GLl

i ~Ordin~nc~.~, uti _I izin Ll~e ~:nti-~,rbi.Lrary rationale,
t11~ CoLLt c':pr~ssecl she equivocal - z.nd not the oLvious -
lour-e1cr~:ient '~or~~i~~ance" r~.quired in o~d~i Loi= the
~.~iolation to ~~~ ~~~und:

P' --~.~c~ ~_~ ~ ~ , t , - po icr ~1 f_ icer mug ~ rca~onaLlyb~l.i~-ve th,t at least one of th` t~<o or WoreL-`.L"SO'~iS y: =~'~cll~ 1Tl cl ~Lli~l]_C ~~18C~ 1.5 cCL]_i'~ ~ll~~ = t.Lt~'~ ~ ~,ctil;=- ilic~:;~E_~ L ~ . ~cCG1l'_l ~ l.Ciperso~~~ r,,,ust be loit~ri~~r,, ~~hich theordinan~.e drI_ines as -r~~.ain~ii~~~ in an~,~ oi~1l~re t,._ i 1-11 ~~,r~ r7r~~i air p+~1L.7~,~,=. it',1.1_ra 1_t~~~- -offic~~-- r~~.u~ ~ tnen order all of the persons t~dig}=`~r~ ~~~~r1 rer~o~v e th~;ilsel~'es Lro: ~ tl~e _~r2a .I~OLltt~1, 8. [~ct~Ol i ill~~ C1150~~;=V tf1~ Ot1C2L~SOLc~~L .

(I d ~. t~ ~, ~ j

J ltlCF l~ i_C'1 Li_i~ j_~~ c,L)~~1~C1 tU ~0~11 1lOTl-~31~` r?cCC;~D';J1'S

~~_ll`~ ~US~1_ClU~~i~ C1= ~' :Ci~i~~JC~S - 1~ lE ~; ~.~li_il ~Jiu3C

cliscr~tiot~ for 1a~ enioicem~nt oL iceL(s) Lo ctl~ese
•..ho Lc a-rresi: ~~_r:d ~:~ho not to. .Justice ~i~vens repeated
L17 ~:iOL CIS Of L11t Il1li101S JL1;?1 EI;12 CGLIi' t. ~ 1~a ~1;:,_ ; ,,i ~ii~l-~i i -- -ut.ovid~s ~bs~t~~i_te discietioi7 Lo police otf ices to
C1cC1Cir_ '~,;Yic~_t ~tC~i:~"7_i~E~~ CO~iSC1tLt~ ~ ~ ~10 1 1 L 11"t ~ ~ I Cl . ,

c:~ 'J~. ~ L Ot SllPL"1~J_llJl~,' ~ ~~1r= Ceti Ci.t~Cl C'101~! C1Cll Oj-

~ ~i~_1l 1_ZO~1C2~ ~ LZCl ~ ~2.L'U1,~La'i ~~ Cll1=p1-CC(~l~IZt~ ~ ~E'Cl t~1t LQll1=tom

to find t1~e staLutc ulzco~~sti_tutionall~y vague.
~0 1_ar so food, Lhi~ anal~~sis the "v~L`ucncs

~tGC~I~ il~~ ~ C~~"~;"l t ~.~:%~~; 1=i1~ c;~:C1L'.~l`• c ~:Oi~US OIl ~~ii7-`~~=i"l 1'

C i ilUt L~il~ ~.3`,•. ]_TI C1Lc=~ ~lOi! 1710`. 1CIc:C 3C12~1U8L2 l~~U~lCt"'_ LO
rtl~ OCC'i1_i1~1~- 'ti =1 {~1~`-il 01 ,~;~~flL ~.'. ,"t~ ~~LU[11}~1i~Pr~ ~tPCI ic~~cL

- J J ""

Case 2:16-cv-06874-R-FFM   Document 1   Filed 09/13/16   Page 64 of 146   Page ID #:64



';t_ 1~0 ̀i~ lj_ 27:~~711C~.i~Cl , =".'ill tUci~ 1_'~ i t~-~ - =~ L~~ L~`-= ~- ~~?:Oi~:,

. ocu ~it~:, on ~.~:hetl-~ei- tic 1anyua`,e of the s~atuCe. oL
OLCl7_i13T1C1~ 1't1C'lLG~l c:LU1L1'3L"V OL" ~i=1CCi=1VC t-'111=01C -2'i:12:'i~.
It is lair ro say that later dec.isiol~s T~aid i~oLe

~ ~ ~ ~ ~
1ti.ention to tl~e arL~iira~y eniorcer,~ent pi~on~,
no t~~l;_ Lhs tandin~~ the ~aci that the Court never abatldot~~~i
~~1~ ~~llC)L1_t~~~ ~ Tt7L"011~~ O1. ~}1e ~~V3~llctlES~ C~OC~illlC ~ ~

(2) STATL OF CALIFORNIA

'~'or Li1e r~ajorit}~ part, the C~l_iiori~ia ~upre:~ ~ Coin
has the right to construe individual rights in accordance
to the spate constitLltiot~ more broadly then the Unii~cd
S ~c"l t. c: ~llj~L"c[i1C ~~O~SL ~ C~O..~ llIlC1GL t'iiL 1~-'~?L?i~_ CGii ~ t1tU~lOI1.
1i11_]~. ~ ~i!E: C~~1I.01111c SLE~L"EP:12 COli-~`t C0111C1 it~~~"f~)_~~~L ?L'C1C1
I, sec%ion % o~ th Cal-iiornia Constitutio;~ :;o to provide
~. .:,~oi:e vi c~Lo!l5 ~~i`~uurd a~ait~~t ~..~, t1e cLir;~in„{ L
~ ~~ L"uL~S.

I» ~~il_1i~m ti~ ~;~~ r~~.~1Li~ (199~,~ 5 Ca=~ . -~th 5~1,
O~l~~ 01_ ~~lE ~_Ec~~lll~ CdS~~ 111 V~.~Lltll~_S~ ~ ~1-l.c C011i: t L"c~r~~~LCCI
the supposed, ar~_~l~i ~uous Ca_liforl~i a statute author_i~in

, ~
misdemeal~or punisl~nent ~o an;~or~~ to ~~;~~~o~~~ : comr~~,its 2~n_~~
act or o;~,iLs an;' dut~Y~ c:~usinr ; encouraJin~ oL
co-~tiibutin~ it the lepend~ncy or delinquency of a
CI11110t ~ ~ ~i_~~' ~,ul. i CLl~l~_ CO~~~ ~ ~ %2 ~?~)~~~ f %~1i ~il~.I~:Iir~~ilc''11
to ti~~ SCatut~ p~o~-i_~ie~l that - fir the p~~~Lp,s~~s o?= the

~ ~ _.~_
C;L!OL~C~ Si.CClOiI - I~c~lcil~S ~lllC~ OL' ~~!~1LCilclil~ :~t1d~~_ i,~~~%G
t 't'?C: ~:~l t v YrJ ~t':CF1C1~~ 1=r'c ~CP.ct}J1.~ C3Lc ~ll~).~1 - b'l,_.:_OT1

~ ~ 
~ _.

L ~Ji~cC~~ll7~l ; d1iC1 CCJLl~LGL 0-:'ci" L~ZE1_L Cl~~~ClC2~l ~ ~rl ;

i t _~ C~t~ =l}~ Jli_J

- )~; -
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._ I_ ~~_) — := i~.:1 ~ ~~.:. Z ~ L G L 7~ ~ ~_ ._' L 1J ~ ~ .I~. ._ (~ ~) ~; L ., ~. .~. ~. L I a ~_

l~-~U= :.-11~Li1,~:i" Li1G £iill~'llClili~=llC R;2CE Ll~~ ~ t<<LliL

~!I~COli~~7_~U~lOil3~_l~' Vcl~'U2. It Sc'~1C~ ~

the cons titu~ion~1 intErest i~~~licatecl il~q~~~estions of =tatutoL~- ~~a~ u~n~ss is t1.at noperson b~ d~pritcd o_t" `~1ite, lib,-,-t~~ , ur
~i0i~2i_ CV~ `r:1t.~lOU~ C~Lfl PL"OCC~S OL l~~.v ~ ~ ~ U~as~ur~~~~ b~,~ botl-i t11e fede~al Cons iitutio~ (0.5. Cony L . , .1~~,~ends . V, lIV) end the Ca]_i-Lorni~:Co~~stiiuLion (Ca7_ . Const., aLt. I, ~ 7)
U~~dcL both constitutions, ciue proc,_~s of 1~~.
1❑ tli1S COIILP_~:L 1cC]ll1L"Pj t~'.O cl~IcI1LJ:~ i icriminal statute must be do mite cnou~h top;_ovide (1) a_ standard of coi,.duci Lor tl~~o
:~:~11~E cCL1C'l ~ll"-'~ 3C~ riLGSC1_L~cC~ 2!';Ci ~~ I ~~t~nd~rcl nor_ police enforce~r~ent anal
~~sccrtai_n~ent of ~ui1t . "'

(1d. , ~~ ~ 56% ; citing ~~'~1r-er ~~- . Supe io,- Court_, (1c~S~)
~~7 Ca1 . ~~; i ]_:' , 1. "I_'~ ; _i o1rn~]er ~;: L~so;;_ sung=a, l~-S~ ~)

~, ~J1 U.~ . ~5~ j~~~ ~

li~i5 ~tat~<<~ nt of 1a~.; resounded =i_n 'cl,e L~1t~;n~ 'i:`
E ~~~.~'~i r~!"1 1l1 l r~~ -~~~ clit~ ~ll~~_~1L~ll'i _.1~='~ l i~

~~~) ~?~'.._._,'~~~_;,~.~—___i] C.~? C r 17 i—~ :iLl l ~ L?~ ~;. O~_ ~~ ~ ~i t ? _1 ~ j C~i~ _l,—f~~_~ .--., ~- ~-"-= ~._ 2

v ~'101:fl_~~; Ill. 19~/ b~% LV.F~. 7C~ ~~ E~.~ ) Tu~~~P t111S
- 

~ i ~ i
v 1 ~;tici['-1G~lE, ~f1C L1L"SL I?]=OTC.` fOCllSPS 01~ I1G~1_CC ~G ~ilE'

o ~-clin~.ry citiz ~~ - that is Lo s~,y, th~~ ~ Lz.t- u.~e ~ l~n~ua~~e
GZ;F~L~~.l~_ (i~L1S~ SEt i0i"L~Z SOD:;2 3SCC'L"Ca1i~c'!~~lE ~~~.LZCi2 Cl ~U

,~;ilich tine citizen c~~t~ coni ar~~ 1-~i~ and/o~_ her L !1~~~ior .
~ ~ ~ ~ ~ ~l̀orec~~ ~_i , ~~ a ue 1a~.~s , it l~~s been said, ... trap the

~ ~ 5
i.r~zloc~~~t by not pi-o~ idi_n;; iai.c -, :_~rni_r,~. (Gar_cr~tt._i..

Cal --Ch <<t ~~% .) =\n~'i ~'t~ second prom ~oct;~e~ on the

c.VOlril '~ ; ~ ~~,L"Dl LL_.L~ -_111 GLC~1?lE?it ~ ~il r~.:~. % ~ ~ ~_ :`l~ ~c:_Ll:'-

,i .~ :~ ~ t11,-:L ~ ~ ~_Ci:p:~ri:';i~~i_b].}' dei_~`~ t ~ bade ;~o]_ic~' i'.:~:LCei- ~
~ ~ ~ ~ 

-CG )0.~..1CC~::: C1 =1U~~_`` ~~~ ;I~Cl `~Ll:Clc~ I: i_;C i"c~0~ LIL~.Oii :~i1 _'1

~ % -
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_ _ ~ ~ p C ='_ 11 Cj ~ L1 ~f f ~ C ~ 7. ":r' ~:~ c. S i ~ , ' 1. t ~Ll ~'i 1 i~~ c~ ~~: i _ ll ~.~~ _ _~_ I ~ i ' ~ i ~ ~ '=

'~_L ~i1:~D]_~I=-_`1L~` ~iiCl C~11~C?'1f:1111~!'C01=V ~'tL~~)11i;a'~i ~~11 ~ ~ 1~'cCr1LSi=

tl~ ~ statute only atiLlloiized puni~h~.-~.~nt u~ o~~ pLoo` of
cri_nu_na1 n ;s1i~21~ce—`.~:i~ic 1 required a ~ ~ oss d~viaLion
r ro~n the n~i_ma1 care—thy statute s sLal~~'~arci o~-
~ ~ . ~ ;reasonable car: aid supervision ~,~~~s not unconstitutionally
v~~~u~ . (T~ at ~?~.. )

_ _ ~
1'u1"I11T1`' Gil LO ~-1lOLi1°~i_ Ca~~ r~-` ~LC~111~ vu~:l'i~SS

c.;~~~' 1Cl Pt~C)i~l!~ V_ C~l1PEL107= C.OUL'~ ~ i r
(,c:~~J~~~ ; ~ ~ ~ ~~.~v~~ ~:G

~3]_ ~C~ 1~ ~_ . 111 l~l~[Z COUt L ~ t'11~ c_ ~ rl ]_5CL'SSc(~ LIZ

~1~L'_~2i~c~. ._ =;_i~i ~viil~:u i[1'vUl~c~ n S ~3 ~E Lvli.C_L iit~ S ~~ ~li ~r~ .

n , 
~ t,

Sd~~1T1;~ tl~~ ICaS~ ~ c311~~ ~C-'L~011 ~`i110 101`Lc'LJ 11l OL ~iU011t ~I~~i

tail~c open ~o the ~L;b]_ic ion- the p~_~rpos~_ oi: cl~=.=~`i,, ;
]_'_l t:~l ;~01.~ Cl'L~it11Z=, ~ l~;' Zc~vr1 O1 ~ fl ~C.7_'~"l_p~i.~ OL ~iT1}' U"I~1~-'.9L111

~tC ~~ ~ ~;'OUI_r] ~Cc ~ ~~7L17_~ 'L 'S 01 ~ G15~:Ci!E=t1iGL ~ ~ ~ ̀ ~C~~ ~,~ll . F'~L1~%a~

u0<<~~ 5' b~'.7 ~~~015/ =j

- ~ , ; ~rl. ~~~'~1I-I~ LO -~ `vci~UcllcSS~ CO1~`~JEj'GCl ~I1F= ~~OLiL~~ ,-li"~;Ol'e-cCl
~ i , i 

i i 
~ i

L ~li= 1lOt 1C~ d~P Ct= 8S Wt_~_1 ~:S ~lli: c-1b]_t ~ ctL y' Eilf OL"C~i'~ ~1~
i ~ ~ , - 

.
.. '~ '^,~ sta~u~e, ~ r ~rst, ~'r~~u~t be guff=ici~~r~t1_y dcfin~ Le

~O pL'O~'1C'l ~~ c:C~tClU3~` 1"~Gtl CL 01 Ll,c CUI1~llC~ DLO'~Ci'11~~Ci , ~

~C1Cl ~ ~~S~ECGlI~~ ~ ~t S ~c~t~lt~t fflUS ~ ~LOC'1CIZ~ ~ ~~:1~i7 ~1lJU,~C1
~ ;
~~cl 7_Il1 ~r `li]_Q~1111cS I.OL" ~11C 1~011C~ lil OL~iCI- 1.0 L~-~ E~. ~1:~

- ~ ~ -,
3Li~1tL"dL ,̀' ~_ 1,~~i_ (1~_jC1~1G11TlaLOL'~' Gll O~iCc'J.2il~ ~1C ~ c:L Jc~(1 .

The Court ~.:-2nt o~~ to stress - ;~.irh resp~cc Lo L}-ie
~ ~ -notice ~-actor_ - t~:at ~ucl~ l.oit2Lin~ s~atute cor~t~~i:is
~. sF,,ecif ic. i,lt: n t re~u:i_rc~:-:erit . ? L the 1ac1: of ~Lhe
L'=~.J~'i1_ '~ ~c ~ ~i~L1=r_'~G~` 1i- ''tl~~i'~1I1'~ ]_ll O_ SO~_1C~ ~1.11;~~ ~ ~, ~.~[:Ci ;

- _~J -
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~ . ; , '' ~' l ~,~ 1 r.~ '._I C ~ O '" i 1 rl Z l - :i j~ , 
. 1 SCI,. F 1 I~ r_ -' ~ _. —; J ' _ i~ Z ~ ] i . '~:

~~~lct ~~ L2.11l~ ~.ili C.c Sc Li1`_ ~.cOLC~. ~_O1.L~1 iil]_:' i i~ ~I~c S'~_15C2L -_~J1.~

to ~~~~~ltiple interpr~'cions . g' ut nevertheless, the

re~uirar~~ent of specie is intent prevents r~.a1 innocci~t
people tro~~~ doubLin;~ to then= respon~ibiliLi~s. Even so,
"[~]~rsons oz ordinary intel]_i~ence _geed noi~ 1in~er for
L~1E: ~~1"OSCLIU~C~~ ~UL~10~~~~ ~ ~t11P GOLIi~ ~US~~llll.C~.~ ~ LOL ~ ~t~lE.'d

1~-eve not ~iolat~d the sC~_itute." (C~<<•;r1]_ , at X91.)
F'cLC~0il11~ 11l t~11~ ~ ~~ib1~1c1L~/ E'Ll~OrCeiil~il~~ ~ ~ ~EZC ~GL1 L'L

[~13C1c ? CCiil~ ~311;'~Oli t0 ~~OZ~l~~~E~- ~~h~ 112C~S~ -i ~'~~ t0 ~7- GC~llCt

~ ~i=cild~~i~ 3P.u`'- CLc~71~~1~~ ~ E~i1CIt~IIC~ ll[~OTI ~011C2 Cic[!1allC1 ~
~ i ~ i ~ ~ T i~, - ~ ~

n~ad~ the loitering; o~c~inar~ce in I°~o]_r ~~~, ~_,_ u~~ject to
~~12 r ~t~21=50T1c~L S~~lilC12T"G~J GL C?C11 1I-lC~1C'1C~~ 1 731 i_ ~-~s Egli=Oi"CC-~i?T1~

i t ~ -~~i 
1 r t

o i_i_; cer . (Ia. , ai ~ ~+ .) Contrary to that, t~~e 1 oiler, n
~ ~ 

~ ~oi-ciinat~c~ in~-o7_~-eci in Cas~,:e11. vc~ Lcd no _st~c~z discL~ti_on
~; ,r~',J~ L'L! ~_c'1~~.~; clli GLCclllelit ~1Z 3Cid1~101~ ~ ~3 Fi~J"SC~ll 1S

~ u'~~j~ct Lo arrest ui-~d~r the provision cn]_y i_~~= hi_:;

~ ~~zcl/loi= h~~_ conduct ... [a]rise to p_~-obaUlc c~u~` to
I_~`1ie~;~ that he [anu/ or sl~.e is ]_oiterin~ i~~ or about a

I I

puL-lic -~-est~~o~:n ~,aith the proscrib~.d illicit i?~tet,:t. ~Id.)
car tlzc [,~.c:~ t part ; a]_1 of thcs ~ C~: ~~ turni<< ~t!pi-e'r;e

~~~OU"r r C~35cS I'=:VO~_V1Tl~ 1I1~0 ~ ~Vd;~U~11i=S~ ~ ~ ~ ~L1G~,~ 2S Lrl

i10r1CC_ 3lZCi X11-~1t]=~~1~) ~IILOi=G:'_G1~.i~'~ IctCtCLS ~1Q~~c1=i~

c1_osc7.~~ to tl~e united Mates Supreme Cou-rt pr~~cd~_r~s —
ti~.e d; c~~s~~~;, earlier '~~-a~u~ _n~s~" an~.l_~~sis. The ti~;~~ h~.

- -?LL1~ ~=Ci `LO ~.`: i[''l1Ll~ .~~11.1~i=GLll12. S~ .GilQ - ~~i'=: ̀  c,' ~~_E-~ U1~i ~, [llllL~~C1-

:~Lllc ~ J1" 1 ~ ~ Lc`1ilC~S lIl L~RG CC Cl ti'L 01 ~ ~~'~t=~Ucll~ j,~,. ~ r

'~ ~ _
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(, ) ,JCI1~~S0', t- ~iC~Ir1LD S i~-?7~

~TC11il~0il 11~ltl~ii,2d ~,~.1tC1 1~5 Illni~~ 113r~1.COLc, ~ 1~.:~11L~r1

ull~i CL"llilal 3iic11V%c1~ 111 iA~1211C~~]~V. Ld`~:'SQ%; ~ ~ ~~Z~iZC
~.~0:%Et i~,~il~~ ~.10~.<'ifi~'~~ ~~1G ~Uc1L~Ll~_c:~ ~~;' ~a::lll~ c;L~i~V SGiil~011~~~~
]_i c, 1_~be -rL~', o~ j~roperty under. n criminal 1a~,~ s~
~~a~Tue that it fails to ~i~re ordinai-•~~ people rai,_ not~_ce
to the col~duct ~.t p~~it~ishes, or so ;~tanda?-dless tl1a~ ~_t
Iii"v1t~S cL fi1. 1= -r~tLV ~T1LOiCCCitEll~ ~ ~ ~ 1~~ ~ ~:~ 1.37 J ~L •

?~~51, 'S~~,; citing iCo]_ender ~T La,.;son, (19S;) 'E61_. U.~.
j~~ J~~-.~J~i ~ n ~~~ _~Ot, OTIl)'~ ~ C~O~,=S ~~lE 14`~G O ~'E~~ll21lt~S

i i ~ ~~i ~i l.v C~ i. c. ~. Lt l.C:i C1C ln.L r~` ciCrilCii~~ ~~- 1. l~~(ltcJ, U~.1L

~,]_SO ~~O Sl~cztll~~S i1~:1T1~' SEl~tEPCe~ ~ ~ ~Tri_. ~ ~ t ~JS~:

c!.tin` Ut~it~d .~,taLes t' Butchel~leL, (1919) '; ~'E= U.~.„ ~ ~~ ~~ ~~- , _>

1122 infa[r~~~i~s ~ ~C~.~2~,o~ical aprroarl~„ i~iiitc:l_ in
~ L"l(. ~c TlC1~~.1=~-". Q: CyS7.Oi% lIi T~i_`~JlO~LV~= 1'L11L~~ ~t:2 L'f, f~1 ~iC)~)~
'=9> U.S. ~%~, ~i~~.) Tn Ta~~1.oL, she issue ;,--`~~ i~_ the
~l~~'I1Cj~lIIL~S ~ZZC~2C1 DllL~~c~L~' COi1~L1LUI~EG c~ ~. ~ ~til1!"u

S Lii ii:`_ ~~ Ill L~11~ JL_lL~_ Oi 11SSO1~L1 ~;C~. ) Iil~ L~:~llLC

'~\~il~tll~~C~. ~}1~ ~ i.~12 c"ir~2~)'~1S !vaS ll0 ~ ~`'. ~ ~S1I;1L~] ~ Oil: n

1',1= COUL"LS ~GLilCl ~10~ 2:CC~=~~t ~l i10~ lll~il ~ij~Pi"G2C't1 t0

b~_ii-~1_~~.r;~ o~; c'~~e _}usti~ication that ~~(i ~oL~r~ callr~: i~~ ~,_ ~ ~ _ull~'~lcl i~~~ ~'TcaV ~ GL Zi ~T11 CECI ~t~~~~,~ SL1D1"8 ~ 'FC'~ [~ ~ .
at X92 (~ ~~~'e tl~in'~: the t ' bu~_glar ;r ' il~ ~~2==(e) ~~us ~~ ha~-~
SO:~~ !1111FO~1i1 C12i=1111C.1011 11lC~ct:~?1C121~i OL ~'t1-~ ~~i'Dc;lS

cfi'.~;;~ O~' 'c;'~ C)c t2i~' vc L'1011 ~ i~y.i.~S ~ Ci"1~..111c"i1 ~OC~:_5'~ ~) ~ ;'._ ~~~,
~. L .I. ii ̀ . ~ ~' _ i.. ci L. C L~ r.. ~ 1 L ~ ('J l'r 1~ IJ L L ̀ ~ I. ~2 L ,~~ L ~~ L Ll L. ':_ - ~.~ l L ~~1

;~~~Ot :~_,[i ~ 1~l_O~l~ ~-- .= u11-.~~ ~:[11CI1 1~~_c.C~S ..~ ll~ ~,~ 'D 1_li- l:_=i_2eCi.

- rQ -
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r;._~-~~C ,~,Gii ~~`~~~~ COli1 1 i1~~% }1..-:z ,~LI~E~~l ~+1~ ~:;7:~~ Oi=

CI =_i~cl`_l~ ~t- 'LU~C=~ i~OLiiiL..~~ c`15 ~~1i1;,1_~lj' ..11,'L~1~- ~=~cCuli"

tl~e ~ ~ut~e ]_~ i_slat~_,rGs choose too use th~_t l~Lc1 . (1d . ,
a L ~9U-j91.)

iizeretore, the =~`~~ Court adopi,ed the suPeriluous,
,~ „:generic Lour; of bL~ -r~lar}~ ir~7- the Ar~~.led Cap; er Crir~ii~a1~ ~ ~ ~~C~ ~ !~,~C ~ ~lllc~l)7 C1S C',1~~1 Lll~ iJ?- C`;Uli?DLI.!jll 'L i1c~L c~

state ce,.~ion cat bur,~lary contained all the el_e,n~~~ts
O~ ~'L1 2 l~~ L 1" ~ l %: l ~' 'C ~i l i 1 ~ `~v O ll ~ Cl S t. c ll L~ . rC'i 0 ~.~ '~' :% 2 L L [1 t=

?~1QL~~1.Oli Oi_ 3 ~CTl~r'1C L~C1~L"mil ~OLi;l L'i. ~~il ~- `,~ ~r~-

1!TI~A~C11cLC11' ~I.OvOi~EC_'i 811O~L}1'?f 1SSU~: LllctL l~ ~ Y~~liJ Y~rl

s1~~a1~~-;~_ ~.~h~i n _I` r7. ='~%F~i~ ~.c~n~,`i r~i.i nn r1~=:r'fi_~_ ~:11~ ~r;i_r-ni- 5
~n Y1~~= `_=~']=,,_r-_r~~ r fi 2~. .L`;~~~ t~~~" ~ ~ ~2ilciLl~, rOL(1 Cf }jllL,Jla7: V ,
for in~tanc~ , ~-~quired that the p1ac~ o{ ~h~ buL,:,lar;~
~i~` ~, L" 1}.~=u ~ t ~ LC?~U c -- a1,iC~~ ?lOt 3 Cpl i ~ ~JO ̂  r ~ OL ~1YI)1211c .

~Ir~. G~ 599.) On the ocher hand, ~e~p1e can be - in
S(~iliC ~tc]t~~ COT1ti-1C~2C1 Gi ~ ~1~llr~~~7L`~'~ ~ tGL 1~_~~~8.11V

entcril~L: cars, boats, or airplanes ':,:iLh the intent ~o
commit c-rirle~, (1•?ould those r~ol~~%i~tions count?)

T[1~~C_ fl ~i_' ~~,iQ [l?ci1P i;~E:~.~lOC~S OL il~::=~l;il1~ ~~i~~:`L ~l~~~il'.11T1c ~ i .~ 1~1.
One ~•ould be to look ~~ the real conduct (thy ~-actual t~c~s
approach) und~rpinnin~ the buL~lary conti:~ction. tor_
e;:amole, iL the defendant'.. la~,,y;~r adr,~iLtcd ut the pl_ea-
'il ~;l`111~ t!:"~ ~t~.~ j~l~tLt= X11: lt1i ~blll:~l~i7"\' OCCLl 1c'~~ ~~L v

~1011S~ Li r~ S~~OL"E~ trlCll trl~ COliV1Gl~10L1 tOL11_C1 SL2rl~~ ~)L ~

- ~
'~_ il 'L }-1~' ?.I Yc"L"Ilc~l':'~ 1L ~Oi:!~~CLlll~ f~1Sc 1l! L_~c 1_~C:OLCl

~~~_~-~l~ E_Cl ~[.~ ~ 'l:i~,= ~~Z~G~ GL ~~lL i~UL` 1_ :l~;v ~;;~1 ~ ~i L1~:~C~1

tLl_1C~:UiE ~ `='!1c' l ~I1P_ "Oily"7_C 10I~ ~,'O11~_Ci ~!1~0 ~Si1-ir~.
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.it~~ l ~-, i,n:._ ? _.,.. _ -t::C~ -~].C~ L''.1CL LECOL`_~ .10`c:~ il~?L ~_, _~~,3`%:
C OIlL~tlll GO`-;~~c~Gllt ~OLiil~l E~. 1C1~I.CC; t~i1c ;~1~ G~_3c 1l c.L?11"c
and place of ~h~ ~~~u,_gla;~~~ . ~1~~~nin'~; ~h~~_ ~ ~_~,ct~~~ 1 i ~: t;_
2D~7i"O?Ch~ ~ ~~.-o~~~1d of ten ~c~uiLe sub-t~ ials peL t~ ii~in~ 'co
old-cot~victio~-~s to determine the applicabilir~~ o~: eh
~1CC~. {Id., aL 601; De~ca~,l~~s ~~. United 5tai.es, (r~Jl3)
~.3~ ~. ~,~ i~ . 2276, ?257 )

Cire~~l,~',vencinr this ~n~thol as i~:~pracii~al_, T,~~_]r,
]_il~~c"_3Ci 2~1U~~tt:G ~l ~ ~C~te~01'1Cdl ~~li~?i0~!:~i1~ ~ ~,OL1Lt~ ~. :__E

~-~1~~,-ant to buL~l2Lies - to e;~~;-~.in~~ tl~e s~at2 s1~`.tu1=e
o'~ _~.-.-.-_~~i~~~. ~~ ~n~ statutes ~;~r~;itted ceriv~ctic~~~
t=OL' 'DLL~;laLlc:5 O~ ~i~_~C~S O~i"1~Y LI1~iT1 i= 1?:C~i S:tli~,tllr~=~~ --
C11G1"1 ~ZZ COIIC%1CL10L1S ~1Ll~.~Ei SllCil Sta'LULc ;dO1~~C~ ~i~
C 11,:-~OL1~=2i~_Zj' C~1~ClUc?Z1t1E ~ t -V''~Tl 1i 1L ,.- ~1~. ~O l~~ C~c'_c,i_
~:~~t'L C'L1~ D2~L'~1CL11_~L i~llr~l~iT'~ ~001~ ~~lc~C~ 1i? ~t L1:4~.j
J LI_- UC~i 111~~~ _1_~?'~ s. ~?`' c: LC~lEi31 SEll'C~~if~1L'1~ G011iL IJ?:;
1~.G~: L"i=C1U1]=ECi ~:O L~- ~"L"~' 3 CdSc:~ C:i2Tl:}~ O~ ~~iiliCh t,,Zi:'
CO[i':i?llt ~~t1 LOit'~ c~~`O .

~ ,~ ., i1̀  _ t t ~~ .:act ~a~ cur approach ~,~as ~~ot ~vsilable
1 1 

1 1
~O COLI-r t lIl -Lc51CILc`ll Clal15~ C2.S.~=~ ~'~ ' ~ ~ ~ ~

~ 1I1~~_ t1li= CZci~l~F
l LSrli ~PUI':Ic`1"t1t2C1 ll0 L ~_Gil1c=5 ~L1C~1 d~ ~~1.1L:~1_-'?i~~, OL
~;~LOi= ~1011 . ~ T ~ 1.~ P.O ~ ~JSS1[~Lc tOL COLIL 1,5 LO Ci~VG~O~~ ~,
~ ~ ~^_~~)_1~~ ~ .%Li~101"1 Ot c`~ r ~1CIUd~_ CZcillS~ 1~]_Ol~j~ ~~C~Ll~
SUCK i~10i1~' CO`11C1 ~1i1 i~.~L") ,b~ 2T1~~ i~l.Ol~" [~L-2S~~lltlr,= <,~-~ i_ 

~ ;
s~rious poten~:ial risk of physical ~_njt~c~,- 'co ~~:~noti~rr_ .iL 1_1 U.~.C. ~ ~'~?-(.e)~~)lB)(,i~_)~?O~+~) , j 'Li~~re~c1-~ ~., ~ _~ ~ ~i~i_1I 1_~lli.. CO1l~iUC ~ :~~~~t~Od~~l _~., Ij~ l c ~~ ~ - a._ L

L :~C: 11 1. _ ~_ ,) L_ t'i ̀  11 O

-4 ~ -
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Ti= i~ ,:l_ ~ • r~~id~_7a1 c]_aL?~c'' ~:.r` ~o b~.~ ~L;~at.~ci on ~~
C~.L~~O1"lC~-,~_ Lic~!~1S c~ LOi t}i2 1c=~ t O~ L'll .-,~~L,_'-'~ Li1GIl l_t

. r

<<<ovld ~~ave to b= ol~ ~.r~ ordinary cor~mission approach.
l'~nis is ; coin= i s ~~ ou7.d l~~tr~ L- o d_t~~-~~nine ~,~:hat t'ne
oLdi~~~ry co~r,mission of the telon~~ its question 1_oc~ks
lil>.e. ~,7h~t f<_~cts underlie the oi=dinary com;r,:i~sion of
C~ C l ̀ 1. ?l L R ~ ;: L L ~ 1 ~ i ; i l li C it C c ~~ ~•i [l c~ t. L d C L S L1 it C1 ' ]" 1. 1 ~ C. iZ

O I:Cllll_iL'd COii1~1.~SlOI1 OL LS1.1~,J ~~ ;x 10 ~G1= \'~(1Gl_lE ~O C:~-~lClc

~~C~li.i~t~ U1= 1:1CF L~? ~:'iZc:L Lc`~C~~> llll~E L~_ic ~[1;' OL.~111di:y

GO ~.l~,,i cc~_Oi~ O= ~..i~r? ~+ttr~;,~.~~i~~~ hiirvl, 2.Z','. ~i.G~ C'L1.=~_~

~1\(~nL.~ZE=filC.~i~ L~1CLS ~,'~1E C~E~2Lfi11IlC-d, t11~'~' C011~CC GE

tcSi.~Cl LO C_~cL' ~'i1.il:_ [,'tii='t~1cL Lll~'j" r~7:E_~E'Ill:';C~ LIZ ~ r jCLl01_'"

l"[.E c t o ~10`..='J'C'L ct lOt'iP,~ll - Oi ~Lil lilil i~11L

13'1=~1LL"`ii"1il'~~S ~Ci 1-i~a" :_1Z]_i1 ~i"!~ GL'~1~T?%~'v COi11i~1~S1011S Oi
i~l.ol~ie~. In =?~r.i~~ tT. L~ni_ted StaLe~, (lO07) 550 U.~.
192, 20=: , ove~-.~uled b~.~ Johns~~r~ c. Linited Mates, (?015)
~1 .=iJ ~,. CL ~~Jl ~17~ C~U2S~10i1 ~:dc ~,:;'n~t1;~ — g~~Lciill~~GL~

D LI .~l~iL 1T1 ~101'1.Qct ~)OScCl 3 ~i_110'~_l~ 1~0~~~1tJ_c L 1"1"~~ O

~_nju~- j; . The Cc,urt ~~.icl tiles: reas~~lir~~~ that the o~din~:ry,
ĉ.tL~_`;~r~i_eci Dtlr`12.Lv riav be ,10i-~~ d~~~.~~~o~i~ than the
O Y'C("i li~,tV CO~i1(~~.c tcrl ~~UL~'~-?_.L"ti b~Cdll.~~ ~'i_,_ C~vt~lC~tl 7Li,E'i;~~Li'_Q

i i
u~~~i:,lary th~t~ :i.s o~in; pro~~cuted ~1_.~ en~;e~l in . ..
CO1lLLi~i.l~~~L1O11 .i1~~L1 3 i~LO~c ~~~' O~„ii~L O'L" ~_~tiv ci~iLO1~C~-Ci'.2lt

(Id.)

- ~ _-. J
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_ U ~ ill L,f~ ~_ r ~~ ~ ;~~~.-._ L! 1_u" ~'~i _I~ - ~ 1 ~ ~ (, i (_1 ) ~ i~ J ~ _~ L .. .

1%?, 17_%, the felony, here, ~t is~u~ ~:a~ iailurc to
repo,_t to a penal_ , institutional. prisun under Ilinois

lati:- . To r~~eei~ the bal_~nce, Lhe r:?ajo~ity concluded that

such L~1ony did not f~17_ ~~:ithin the "-residual clause,"
~ ~in great part because an indi~,-ideal ~:~ho fails to

repoLt ~.~:~u11 seem unlike7_y, not ]_il~,el_v, to ca11 atL~l~tion
LO ~l~ S ~,+;l~EELE3~0UtS ~;% S1fC~l~_~c.r1~0U~1`y~ ci1~;~c~~1Ll'~ 111

i i ~ ~
additional un1a~~;tul co~~duct. did., ~t 12~~ e,~.~p~z;=:sis
addaci) . )

f .,_ ~~, ~n1 n ekes ~, Ur~~Yd ~ ,.~_ ,._

(2011) 1.1 S . Ct . 2207 , o~:'rrrul~d b',~ .Tn}~:~~n ~.:- . 'l ;ti,~~rl

1 ;~F ~_ J ~_~ 1 J% 1_ J~ ~ L. ~. ? .~ ~ I ~ t. 1Z ~' L 2 I O i I ~ Z 1Z U U. c J L Z V Ll

?.J?S ill: ~011_G`~s'~ll~: ~~E~1 1_Clc L11~11`L 1 LOiil ice!;:' GLIfOI:CLiil~Ilt

ofl~.cer~ i~, ~,ccoi_da~~c~ tc~ rndiu:;a 1a~•:. There, the

~,vLl"i t cTl~%1SlOT1`~l ~Cit' LO110'~r,'1T1'~, liiC~-~_ i~~it~]_c Sc:1~L10 u5

i i 
,~11~ O~~ C~111~~1-1i1~SS Zt 1S x:211 ~:llOi:ll i~Zat ~~iC~2i1 O:rL21ZQ; 1

~15'~ rt:'J t.~L' ti L_l1 ~-C ~_E~ ds L11 =]_L ~~: 2, rlJ Qj ~JCc7.1) L~ZCy' C.L PC L. F.

se7_iou~ t~ote~-~ti~1 risl: of ph}~sica7_ injure t~ others.
~"~.7_~1~~~ 1-LCi:1 ~ ~_d~'7 P_I~fOiCEit~i1~ 01L1GCL' 1iIVl_%-,=j~ ~ - ~ ~`~~'i=~1

i ~ i i~1~~1'."':i1~lS - ~~f SLit ~S ~rlcl~ ~~LtSUl~~ CO1,~i.1lll1=S ~ t[l:

Lisp_ of an accident accui~~ul~:tes. ~1nd h«~.~in; choos~n to
L 1 E ~ ~i it Ci L f1 i t_ E. ~J ~~ C r~ rl?!!1 1 'L ~ ~ E C~ J ci G 1= 1 i;l ~ t i1 E. ~~J ~ t ~ ~~ ~ 1_ ~ t O I_

n
1i~s a1L Lh~ more r~ascn Cu avoid c~ptur_e. ~~i~~~;~;~r~
~T •--I I t~ ~ 1" r"- ~~ 1 j ~,  F-~ ~ : t 1 Tl Y ~l ~ .J S J ~J J n ~ .I_ ~ ~~ - _L J l.) , ~ ~%jr' ~ t%

~. ~t~~~istical a~~~1~,~~i_~ coul_~~ ha;~. - ~~=rna~~~ - ~nad~

~ ~[1~_ ~ ~ ~~L~1111_iL~' COi`iill~j1011~ ~ cl?~`i~i-G3C!1 L~~J <<L~i~1.LL~i'~' ~_Ll

- --4 -
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-~ n o
p~;u~cd ~ZTe~S ~~~Z~,snl,

 o~ p~1~; ~,C~nCu~_ ,Go :~iszz sno i~as~~ e
TiJ~O~1OJ~~ S~}~'?_i, _~O ~=15 ~__Z~LUTc'}~~~]-L ~~'1~-~ -7.-{L~7_:li~'1 ~U-CW1_c~~~D

~~"~~ SUP S=1J~J ~O 7aS 1? =uL~-~T O~ ~,~(;~Il~ TPZ~_ZClfla:[

(, uozss t_~i~ o~ ,~z
r~~lzp~o„ ~Ll=l ~o su-1 ~t1.~ ~l =r~ort~~ p~.;=~-tn~

i'~Pl'~^ ~?P.l~CS?7i~ ~1~~ ~STI?~a~~ zR~~X'i1 j~2~1 ~-C ~:i_~,'1C~~L0~1

~,~.~LJ ~2J"L~~U~OC~,iU L10 ~?52~~ ~~~-CZ~~ IO ~Cj2JU0~ ZLl~

1
 ~~iI') t3 Z - L ~??O~C~G'~D TP'JZ TO %~~ ~ ~~~~ n c -C`'

- G ~ lF ~ .. ~ ~ 
~ I 1 `I Y ~' ~ -.. L.1 ~ I ~ ~_{ L J_ ~ l! l)

 J

- ~~i~}3~;'t~ 2R`~?_~ `t ̀~ i 7STZU-tom ~ ~'i17-C:~~ ~ll~ ~ ~ ~1-i~ ~~,

/i~=?1~L1_'-!i~r
1c~ r0-~ _TO~ Z~~Z~'~~~C111S OCI~ ST~~~ ~jSC=; ~z~Z"r~_i~~~c_~~_ „-

c
~rlr'~--["' ~,L~~ ~,=il'~"~?`~ =1T`~U~Y_ 21~~.. ~,C~_7 ~~~:_ -~P~1~T~

;~ - 
,,~

~cll~LS~~i~ ~t~~ ~'~tl~ U-CL~~Clla p1 -[R.~Z7o~ L~'Jr1U1 Fi.-i_~~~

~,~_~ .-t1~ <~ 2~-~~snj ~-V J~;;_~
~-p~,-~;.u.11 ~~i_-u~~-~~u—ol uT

'~~`'=GS P=~~ ~~z~i
• ~icst~.'-for ~t~ ~;r-~ ,~;T=~~~~~~~it~Tn s~~z~SnL atl~ ?o ~z?oC=~~

v'`-~,-' T~~li,'~1 Li~L .';1TTi'--- -~i~Ti~^ ,. _ .~ ~-n~_... --- .ii) ~tiv
~_ - ~ _ .- - i. - ̀1 +

S<+llZ ~~ T_aZ~{_~.r? ?i~~ ~~n1 O~ Ll~~OLla ~Sc~I~ :`~~Z,ZSLl~,i~~=IQ~ll07

TCT S~'~i~C~) .~ UO1~;~'~~.7~1~~-~LlZ :\?O~il~T'~S
 _ ~ ~~LlLi)'?.7~~Ri>>~l~'.L'~

~~UL~~~Li1?a~'~? j2l~Zp11~ I~~-15?~Ull 
ST ~~~i?"J 'C,~^~V llL ~-I~_1"Lt'llL

~~sc~~~ ~ z -Ctl;~~. T~a_~.=z ~ ou s pop ~ 7no~ at~~, : ~ ~_no~ ~t~~ - ~~
p?PUZW~ T L LTL~JS d'JT~ ~Cl j` 5~.~' S~U-C Z~tl~ Bc "~L''JZ~'OTOpO

U~ ~U

~Lly_~- .1~i. ~2~7ilOS E~~ir?=l3~iiZp _(L1T=1~I ill0~~ ~11L-~C~=i~ ~E'i`'.

T~,LD ti ~.[i10.,~ =~~_I~ r;[;ticT ~?:i7 
~'C~ 0-~ l-''='~('?~ =1~~

~.T~~-~-I'"';ji-'
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.:li ~,~, l L _ ~ JL _~ ~_ Lc~-l_~.L. i~_ CJ ~1;. ,_ ( ~~L!J i._ -y l~- i~!i
1117:,_ 1L l~ iC~;ii_ L7_~i~~~l_;),1a1~_'. ." l':_. Lil ~Cv' r1L~~i)I_g~i= i~il =~;7_C1~~~t~_ C~_1L~~'_ 1_C'_ci`~.'c~ -' 1-u`:"< ~lil~'']=~;z]_i1L`.~,buut~ho~.; to e~ti_~~,:~,tc t~~~ ;-isk pos~d by ~. cri~~,..~. I'~_~1~~ ~.['t~ ~Lr11Cl~~l ~~:~"S~TTr~Llt Oi i]_S~c: CC ~~ ]ll~i1C1~3J_-• I I 

I I~ ~_~%~ 1n1~:_,iIl2C~ Gi_~1111~iLj% Ca~~ Of a C7=iri'::'_ ; I10~ CGr a1-:ao~-ld izcts or statuLo~~v clen~cnCs. Ho~.:~ doesone ~ o <~bu~_~t d _cidin~ ~chai; hind of cnr~d,_~;~L the~ ~ I I yor~ln._:c~y case of a cri~re i_r~~ovle~? :~L~atistic~.1 ~na7_vsis of file staLc reUorter?_~ ~11r~%~=~-~ ]~:~I~~Lt Ei-1CIr'IiC2~ GOO,j~_t~~ ILL li1S~111C~r i 
~ ~~ c - -~_~ CI ~~4 7 C

Un,_t~d State v. ~la,c-r, X60 F. ~u ~-~, 95~ G~~~ ~ ~_'- , ~i~02111~~~~1~ l~. .1. ~ CIljSCil~lll` Li-Oi~': Clcill;=il
~> »)
o~ ~ch~arill., e~~ Lanc) . ]'o t~'~.~ a~, :=~_~.~pl~, dog ~ th~OL"C11'i~: ,v 1i1S~~'.lCc 01 ~vl~iltSS t~:f~D~i_i?1'~ l~IV01`vcQil ~-111 ~~- S' ]_~~ilt~~S ~ ~i1D,"~ DI" t.~1tc'3f:c1llll~ ~..~::l~II~~S~ Gi1L'11 ~~"10~_~'1'!C~~ C~r'11.1C81~_y~ 1~1Ctlli-11.1_ ~17~
CL]_! ilil%~1~5 l~~[ia;i101 1_S IIJt ~__iOl_._li' ._.:_ ~~'~ I~~tV

~, ~ ~ t i,~lr:~ad~:- dis;~uss_d, as~essin~ potential ri~~.: ~~:=n~:-~lll~l,-'~ 1c~Ll1LC'~ t'Cl~ ~llC~~c 1ild~lili= ~L10:d t~~1=-__.~.1__..~-c1 .1iu~ilc._ ~.~.._~ V1 ~.L:~ ...:L',:' ~ ~L,'~)~ CjL!=~iL~pl.~~ - out .

'1ilC~YL ~1_Ilt"v ~l~)011~~ IIOC. [;1.~1Cii i1S~<. S1= t~l~,:.c3 ~0;= ~.c"r1;~~: t0 Q.~;1iiV c~S ~? V1.OlcllL iE~_Gl-~;'. IL 1S Ot1~ -L~!lp; t.G dJ~_~\' ct'1 1IT~.t`)Lc-Cl~.i~ ~ ~SC:L'1_Ql!~~ i~OtCilLlclfl~~'-~ ~ ~.tailLc:LC! ~~U L~-cl-~d~;L~_Cl {,9.C.L5 li: 1~ L1t'~a_-:ot'__-_ to ~.ul~- iL to a j~_~:~i==-i~;<<_in~=d ~_L';~tL-~~Lie'~~d~:''e:iil' ~~:`1~c~iZcL" L112 C, ifTii= ~ ~Ot17f1`.~l~e 1i~i:0~_VcCC~~'~l':C.t t~i13i. L'~L~Sc1l~.S c'~ SCL"lOLS j~0~ 1iC131 Ll~l~~ ~ ~,~lOL"i_O~.icL ~ i~Y.'~ LC="1C~.l1ul_ CI~US~_ LOLC~'S CO~iL"t~ LU
111~L~-~l.L'~~ ~ ~~L10L1= ~~01~cil~l,sl 115h~ ~ 1Tl 11`~~i1~= Oi tLZc-
i01_L LlL'ScLct~eCi C1~1rl~S - !~Llt"~12L~~ ':~i 5011, 2?:~OtlOII~ 1 ~_~ Ct_i_:C!: ~ :i_li~:`vit 1Ll_ L'fi_ US OL E~•:nl_O~l'~. cS . 11i ~EOfLC1l~~~ ~~"~-c ~~tJL iLGT~ C~_Ec3L 1Il L;'=ri~C~ 'Lv ~~f.,.rC1c~f ~~ Gt ~1StC cc'iCil 70~cS . ~ ~ ]?CJc~ L't"'.~ OtC~:lilit'v
~ll~~ ~L ll~''.dG~~ x:11 OCCLI~IEQ "tUii? ~~y lll`rti: Gt dilur~occpuied ho~~~;~« by day,-? D~e~ the typical extol tion-, ~ ,lit ~1T~~u~EIl 1i1S ~%1C~1_rl ~Cit' ~i:311 Sv1Li1 1"~~'`13~10i1 Of(_[ii>>c.LLd~c>?ii`~ DAL"~Uiidl li~1LOL"Il1c.L1011~ F'i}~ CGiT1~1i~1T1:=111~~ELGrti~111~~C~ ~l~~011t 1lOSd LO fi'iE'ciSU-L~ `L 17~ ~l.~~n ~O~C'~_b~.- ~, cri~~:e ~.~i~h i_ndctcrrnil~Gc.y ~~~out ho,~` ~~:auciz risl_:
7_~ Cct~>_~~-S 1_Ui- Cf~lc C1"1i!1 t0 C!U~iL1tV n~ V10~_cI~L-r
L l_Oil'~.' ~ tll~ LCS1~~Lc1~_ C.~.~LUS~- };OCILi~,c~ iGLci_U_~'~~'-=~'~~C.,"i~J-11L` ~ti1~l ~Ci=i~~1~L"c'~-1t125j ~i1`i1 ~~i;.= i~U~=-Proc~~s C1au~~ , toler`ite

,~,. - -L~i1~, ~011l: ~ ilc:~ ~l`.c.iiG':;~_cCl~c~ Li1=:L ~~1 La' ].~!1-;:: U'~~ i - ; _'
l~cL 1~~2i1L .~ii:u1"L~ i_O i=~L~,'D11~~[7 c: .-L~~ilCl L G' -~ai~ '.~CO'~'1Ci` 2V1r1 ~_tl:t_ Gi: ~Ll~~i-Ll~~~~. ~ ~i~ Lill" ~~J~li-l:r~_ .~,t~~ l_ ,=_tt_.. ;c~ ~«~1 ~-ep~ated iai]_ui=~ ~u cry ~.-

_ __,~;
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~, ~~~~lil;~l~~.L ~l ~iLl_'i rJ'D]~.C~~1.`: ~. ~ ~~211~.'i1'u ~il!C G= LL1':_
i=~:~7~~--~'~ C_ ~:t!; ~C'~Li i ]_LCil ti,~ [T., ~~1=~~ ~~ i i~~l L=1~-ii'_]1 _'~C~'.

It hug Leer said th~~ Lh~ lif=e of thr 1a~.,;
' to

is ~~•:peri~nc~ . \ins }ears e~I~~ri~nce tryin`1~_~-iv~ meanin~ zrom the residull clause co~~vinc~~ us,,t~~~at ~,;e hay-e ~~~,~~~~~Lb_ed Lipon a ta;le~l enterprise.

(Id., at 135 S. Ct. 2557-2558, 2~6(~.)

Thus , Jo'~~n~~on s tirag`i`t~ess analysis Lurns on ore

iTlalll ~aCtUL at1C1 ~~~0 {~CtOLS Oi_ 1eS501 1[T',jJOL"~.d~iC`~ 111E

main Lactor is the ~_ntc~section o1- risk_ and hypothetical

r=ac Ls. Thy leis import?t~L ~co~-s air ("i) j~i;:tapo~itio~

~O SCI -ll[?1C]:r3i=F.~~_ f- F~01~.1`~ lTl\'7.~i_il~ Cii~li~ri' _~nn_' and_ ~ -~

("L j rep~~.ted judicial failures to craft a l~~i~~cipled

ar~d objecl,i.ve ~t~ndard. It i~, not cl~~r hog:; much 1e~~

in,portGnt th~s~ ~econd,~ry ractors are, bi_it zoL Purposes

of ~t1e CaiitoLi~i~. ~~cond-cie~ree t~lony n~urci~_r rule is

~O-c5 l~GL ~ll~~tLcL -~~ ]_ ~17L~~= r~1C~OL"'S ~~1F 1i1 dI~~U11Ci31lii~' j~L2~~TlL

il~ the Ca7_i,-ornia's "inher~ni:~v dan~erou~ felol;y" ~-u1e

a5 it cu~-rentl~~ exists .

~;i1Li7 ~ "~LcIS ~U t,'i1~ ~U~~tdT~051_t1011 ti0 L~1e'_ ~ill l:Ji_r- ~t`~l,
~~~.

L E~011~_~S, t~l` IO}ltl~Orl COULD SZ1Ci L't~:= tOl.~O;v111 ~~:

;~~&t is r~:oi-e, the inclusion vi vur; lar_~;~ Gnd e;~:tortionar.~~or~ Lhe E~~~_i~~,~~ra.ted o~ter~ses prEcedin~ Lhe residual
C1r7~1~~ CO11111[ll~ t-!Z;lt t1lC COUL L ~ J tc1Sk. ~1SO ~O2S
~~2VOTltI cVfl1L~L1il~ t~l~ C~~ic"1i1C~5 t~tc'~t ~llc ~1ZV'S1C~t]_ c1Ct~
~~~3L Iil~!~~ llD L~Clc CL 1I?:2 ~~~111 1ll]U]"E S'Oil?cOI~~ ~ t1~acL of n?~:~:in a;7 ezcorti_or~~te d n,_~.nd o~ Lr«_~kinand ent~rin~ into so~mon:~ ~ homy do~.s nit, in and o~
i_tselt, vernally cause physical injury. ~ath~i, ri.~~
U L i.11]L1L1' 31"1~ 5 Li~cCaL15` LL1c ctitO1L1.0111JL illl~[1t
en a~ i_n viols=n:~e ~i=Ler m~'~:in` hip d~rnand or becau~
the e~to~~~Lio.~ist n;i~~'Izt ~n~~ ~~ in Violence b foreor 1_;_caus~ the b~_~~-~1~r_ rnijht cony ont a re;idenL in-
tll'c ~lOiil~ ~~=tcL ~~ c=~.i1ti'= 3il'~I ~il~G'ri_il

~ l(~ _~L __1J/ ~ ]I '.IL'1~3J1S C~i=1E L:'Ql

=; ~ -
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C ~~ i= C ̀. ._ .. c .. ~_ c. -r- Z L \ ' L ~~ lU 1l 1~ L ._ C~ ~_ C L ~. D Z L Z L ~ i= ~ ̀, l _,

~ ~ u l~"~Ll~l G~ %i'~~:~ ~ 1.~ CJiil 0U1l~LCl ~i~V t11~ 111C~_U~l_Oil l Oi

i211L~!:1CI_c_~.~Cl 1- L.1011~C'~ ~t ~ COi~11~~1.1.LOL~ iJ2C~.li5;= ]_~ Lt"_~1111L:

cl CO~11:L ~O ~ll~i~: L17•."~ L"]_a~ti O~ tfZOSP_ COI':'~~'i~.L]_~01=5 d~ t':iJ~_~_ .

S Oii1 2~C17.11 =~ Li73t C8.1lllOt ~1~ CjOLl~' j~i1i.110Ut CO~:~i~L C~1~Il S l~'~

i~2.L1~LicS .

I3 . I~LS ORIGI~iS OF CALII'ORNIA' S SL.CO~;D-DLG ~L~~ T~ i~ONI' ?MURDER RULT

~ ]_) TIIL, F1:Ai;EGlOZK OF C~ILIFO~i'; In PENALCODL SECTIG~~ 157-189

!~ ~ ~ih~ ~ ~liio~- ni:~ s murder statute c.o~-ers several
t r'pV1~10T15 ~G1.R, tii~ tli"St-Ci~~i-Lc r311C~ SEc'.pi~r~-~ip~7.F,f,

cloil~~ i:;u,_d~r doctrines invol~re ~or,:~e :ind of ,~~-~~c~cc
'LLO!1 ~~"lr= ~~l~i1CL1_iC UL ~fi` SL3tU~E: I12L~.~Zc_L 1 2St:i1~11S'rZ`~i

~̀r~ ~c rJ.an`;' .,-ord~ . ~~~--_ Peo»1r_ v Di11un, (19c' ~) - C«1.
~~1 %~,-i.:1, ~~i2 (des~~ribin~ Lhc Cali iorni~, Supi=:~-~1~ Couii=
1 1" S L - C't ̀ == _ -` ~ L 'c= 1 O 'i ~ 'y' i ~, L r Ci ~ 1.- 1 ll 1 ~ u ~ Lid_'. L~ i O C! U ~;. ~ G~

~ ~1~~ ~ 1_llr-~` 111.LLL`I~CE~ ~ O~%GL ~ ~111j-CL' tlC~~ ~~ ,~ ~it SI!;~ t ~

C317_ - p~i~ll1~ ~1 Gii~1]_ ~,OC~~e SCC`L1011 ~_a~ StfltCS ~ ~L'1L17=C~21 15

t'~Zc unlawful killi_n~ of anothzr human '~~~ ~~ in,~, or fctu~,
,~l~ i[1 (i~c,~lC~ ~'fi~Lc~t10i_t~l`lL ~ ~ ~~:~~ ~„3~_ F'c1l~;l LO~c `' 1_~/

~ t~~_~~ i~ ~ Tf1= ~ ~ilL ll:.c= a~LOEt~-1Gll`'L~f~~ l Zct~l'~_L'~,tic= C ~lllcCi 111

i ~~

C~ii urili~ P~tla.1 Cody seccio~~ 1 ~;;~ i~ a~ ol_1o~,.,__ : .~uc'~~
malice r.~.a.~;' ue express or_ ii ~.plied. 1t i~ ~~r~~~s~ ~;he~~
tE~~r~ is manie~tcd a deli~~raL~ intention ut~J_~.:a u11_ ~~.~
Lo t~l~e a~:gay file life cL a re11o,.~ c~eat~~~~_~~. 1t is irnpli~=d ;
:h~ ~ ~~o ~.o~~~i_ci__~_:bl ~ p~ o~~o~.~.t:~_on ~~p~~~ar_ , oi= .:',1~i~ X11
C 1=CUiiiS 'L cC1C~~S c: L ~~E=il~l]_ll~ ~:L'iL ~;1111_ll~' ~[10C~7 clil ~1~U~i11C~011 J~~

~t ll Ci it ,'l i ~_ ~ i1 it ~. -~ c ~l T" ~ ~ ~ ~ ~ ice__ ~, ~1 1 1~ F= it c"i ~_ l O 1 ~ ~ ~ ~~ ~) _~ J ~ ,)
C1_ ~ ~_

_ [~, Via, _
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til~il L:=~~)il 
I~L(, ,, _ i i 

~c ~ LOI ~:~i U- ~ 1__ i ~~ ~~L1i~ cl ~ ~ ~ ~~, ~ i

~~ _ ~:~C.L1011 ~.:`~ Oi ~~:_ ~~~,I1L0l=llla ~~Ell~l GOu~_ ~1G'~,'J_C?try
~ ~as f=ollo~,:~in~: =~].l ~:~urder ~~hich is ~•~~ij~etrated b~~ ,~e~ns

of a d__structi_~.~c de~:~ic~ or e;:plo~ive, a ~.~~a~aan of r;lass
Gle=St.i:~L~t10li l:ii0:'7.I"l~~ Uo~ 01: ?;iiiIlUI17_~7.Oi1 CICSl~'11~~Ci ~;L1fl'i3Ci_~}'
to per~etiaLc m~La1 or amor, poision, 1•%;_1~ in ,ait,
LOi~LL"C Oi- ~:>>~' c111'y' O~i1°~L c:1IlC~ O~ `:~111L11~ ; C~CZ1.uGt=~iLC~

llC~ ~'~~F'i:,~C11~.~2C1 1;1i_1_lii - OL ~~'LZ1C~1 1_~ C~il.~ll'L" L:=~^~. ~ it ~~ZP

r 
., .

DCi r>~~~ -'La~L10Ti O~ ~ OL 3'LL~ '~'L t0 7c11Ct1cii.E'_ ~ ~.1S011 ~ 1"c'~~ ,
C~. ~~C''~:~ilk LO~~~`1`•I bL1L"^LdL)/~ ~~~~z~ilaF=i~~1 , ~1C111~': Dlll='„

~ ~.~ll C~?L~C. l'~ OL l ; r ~~ :~ ~Ul~~ Uu~ ~uL 2C - -Q=-

7 ~)~ ~ -~i5~) ~~i~~ 7 )~~i ~ ~~~ ~ UL' cZTl1~ i~U:'C12i `~Ji`11C'!1 1;-

~lcLr~ tL ~tc~~ ~~V iiiE'31~~. Ol. ii]_SC.~.1dL"1T1~ L1.L'C~~i ~ 11"Cii: ci

i:10LOi `~-~1C.~_~, 1P.i~%i;~1011~11_~ V ~.0 dil0~!1~_ D~1S0'i~ Ol;~~,1Clc

O L ~i1~ `;ct11Cl~ !~i1~17 `L11c 1T1~E'ilL LU 1t~11.1Ct C~~~:i.ii, 1S

iiiULCi~~i 01.= L~~:~ i_1_~:~ ~i~";t.~~ =~]~ Gt~1~L" ~~:.L11:_~~ 01 iil'~iC~~S

~1C Ui ~'ti~~ ~cCOilC7 ClE`~Li~2. ~ ~ ~S~F_ ~~1 1,Ell~tl L,OQE 5 ~~~,)

~ ~_~ ~ J~

L,BLl.~~Oi"T11~i r~~?i~~~ CO~~~' ~CC~1011 ~_~~ O •~~n: ~~ ~ u1_"ci.}

a~ ~ cla:,sizyil~~ pLo~vision , It i~ ho~:~~~,, e~- , sect; on
i8; ~~:ihich holds Lh~ ultimate (an:l actu?1.) p-~-oscri_ption

- 
~ , ~ ~

of the p_=i;;,.~t-~~ co~~ci~.cL — mnkin,~ ki_11_in~~~ ~,~ith ,:,.al icc
~ uni~~u~~~~l_e a~ murc.~~ . ~~ioi 1-~ col ins a a ~~~c«y-oi--
lis L vi. "rn~_~rde~ ~ s ]" tlla t are ts~ b~ put~isll~d ~s irs t
d~~~r~~~: ~.:i~h ~. resicl~~~t1 c1~~usc stating that "[a jll
O ~li=i- c:111C~~ OL [i'.LILii~i"~~ ~ cti-c t0 U i~Utl7.5[1: C1 d~ ~.-=GGi;CI -

Q=_ -C~ ' 1. ~iCi~lUil 1. %~~% ~ L ~'i=t: C1 L~l~it ~~i~ ], i~~ 1~_1i1:- S';illCll

1_S ~)c'L1~ ,=_~i=.-i~~~.C~ LI`~' ~ ~ ~1L10L17 (l':r=~llC ~ ~ZJ f"ilU1=QCL U1. ~'LZi_ -1L~ L

- ~~~ -
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_ 

~ ,~

d C~~~_,L~.-- ihi~r-1 ~~li~ i_ i ~~-~~--~i~_r~ ~. t~lnt'~," „?ul.r'.~r ?_iil_ ::C~~1 ..
~C C~;1~~_11.1L ~~' tl~ S=ili`ii~ `LO~ il~ 1L 7_~ ~~!iC~ '~l,~c t ~ ~c"11l
o Lh~~- ~:ird_ orb },i1__lin ~~ ~ are seconc cle_re:= ~<iurdcr~:
there could U~ no need to infer an;,-tl~in~. Lout sec~ion
1~9 c1_o~s noL gay Tai.: it 1i_niCs its scope to ~;;h~.tevrr
it al;-ead~~ made "m,urcier_" by section 157.

~1« can ~truc~ion of vection J_~9 l~a~, ho~:e~~~er
lol~ , c=aced to hr a r~a~t~:r of ~ irsL ir;,,,Lession. _mss
iii l~~c'c a~ 19~~i, il~ Pea~1e ~.- Lillon, tl~= Ca]_ifor~~i«
SLl'~L~illi'_ COU]=L GS'I',ct~l1`~1~F~ ~~}lctf- i.l~i.P L~"L~~~-:~2:;Li:c Lciv~tV CT?L1QCL-I"U1+~ 15 .1 C=~E'ctLiOii Oi SLc1'LlltC -- ~iP.CI L'1"1~L" L11c 8:'_~.O~lC1-
C_2;-1"~2 Lr=~_OI1}' G,L~LC~ 1 CU1~- 1S r~l~ pL"OCIllCL OL C.O~lI1iOt~
]_ ,~ t.,- . n ~ ~ ~ 1 ~_ ~_ O 1~ ~ ? ~i C a 1 _i CI G t ~ 7 ~

i 
i'1L ~Ll~ Sc'tiil•- t 1ll1~ , Cii C3~lf 0~111n ~U~L ~li:~ LOLL ~

C'L1a1aC~~~Ll,:_=~1 Liles ~~COii~1 --i~c~C~~ =.'_l'.:ll ;̀ lliLill~_ lUl~ %,~
c. ~ ~ ~jLC'1~ -ii1~3Cic": '~~0~;'LL li~ 1J1~'C:OLlt ~111'y' G;"DL~SS ~>%~51.~ ~ ~=l ~11C

i ~Pel~~1 Code. ~T_~_;.) B~=:iorE t~1a~ ; tt~e i~i~~li cou -~L (:in
~ ~~~1~ i1cQ ~GC1~~ ~r i_npr,~~~~:Cl a-1, a- ~- 

f r
~ ~id~ L1LC-' S'~CO1lCj-C C~~L"l~E E1.OT1`r

i i , i u ,

:i?ULCi L i~,~~ c, Cr F'ci~ULC O CGii;~1011 ~_~i~•r ~~SL7.LC L t[i~2 j
C1.~~Ci~C7~.tlt S LOiI~P_ilC10P. 1~il~lt ~11cc ~C~Llril ~QCiC CiGcS 1~0
i-;~~?L~~~SZ)~ ~ ~~C- tOL"t[Z nTl~J ~LO\T1S1011 ~OL S~ Cr~1lQ-C~c`Lt c

~ t_L ~'~_O'tl~:% [':.L1LC~C_ cillG 'Ludt t~Z .L~tOLr ~ ~: ~ S1iOL~-C~ i10~

~ OZ]_C\~:' :~t1~.il CiOC~Tlil~= i~c1L tl-lc COiICr't~r 11F;
i~~l~~~+ ;=~i ire our la,~;," (Sep. Peon1~ ~: Ptzi].1 ips_, (19u~;)
~ ~; C~~l. 2d S%~, 582, c~- r~u]_ed by P~.ol~l_e v ~'1_ood,

fi re cor~,,~.~~n 1~~;~: st~tut~~ of the second--de~L~;~ f~].o~~, -
i~lUf=Cl 1: 1=LI~_E' ~1c:J ~D2:=Il COtltlii:i'=C~ ~i1GLE= "L~:Cc=ll~1.4': 11l il.;~!lj,
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~lL~_ ~~,.~.1i 0LT;1.~. "Ll1)~._i7:_ L011i"L C~.RiP~Ci CO`,.Ll "_ ~.5=,= E'')\~~1_;_:~
1_Ll ~~:lZ1C:~~1 l~ ~1~~C1 ~i1~t~ CiLl~%1I7~ 1il ~ ~l l_l~LUl~ ~ 07~ ~ ~!. c.Il~O[1~~

~.~~_~L~ ai=d of Li1~~ suety oL othe~~ ~:;hil2 i=leei_l~`~ ~, T_,olice

~ ~
of_fice-r ~ s noL '~~_nh,~~cently dangerous Lo human 1if~ for
purposes of tl-ie ~ccond-de•~i:ee felony murder rule. See

~:~o1~1e L-. Ho:,a~~, (2005) 34 Cal. ~~th 1129.) This isi ~ 
1,~ c_~;? ll~ ~= Lllei ~(~C017 ~ C4=':; E'L ~ ~-- ` -

~ 
,_ ic-lorry-:nurc~~~ rule i - a

cot7rt-raad~ rule, iL has no st~tutoLy deiinition.`~ (Id.
~_~l~ C'011i~~ ~1~: ~ ~~:cTli 011 LO ~Ely~ ~,~ itllC~"t GS cl ~%E2,L' ~~;0 ~ ~~111i:
S ~COltil-CI~JLG~ i` ~ Ol1y,_,rlli"Cllr ri~~_` _., c ~c)i;,,Ti~i~ ~ ~..,

CiOC~1'~ I12. ~~ `~~'F' i ('OD L~ V ~(OC.~ L"~ ~OII, ~ ~IJU!' J .S4 C~ 1 -~r
~5~, ~~~vrriuled b~~~ Peorle ~r. Chun, {20Q9j 45 Ca]_ . =th
-~%,) 

=.1_thou h, its ~'00~' i~l:e Cali orni_, Supreme Go~sr~:
}:~iC~ c;1 ti ti1~~ t'C~ CO L1:C5~' 1_ii ~~rJ171P ~i _ ~~~11'~ ~~'Rr' 111~i~ COUL' i.
o ~i~~re:l ~ hisCor-i.ca1 ~; pl«nation car Lt~_ ~~c,n.]_usi.ol:
~ ~l~t ~~lP_ ~cC01~i~-!iC'?i=~~=' ~LlOIiy' ~ ~Ll"1_'Cl2l L"i11~ 1~ ~:t ~L_aLll~OL~;'

r icre~~ion ~aftel a11_, T he second d~~r=~ ~~ o<<~•,--muLd~r
iL?1_C- , d~_~L1011~jl ~11~'2C TLOi'sl COi;.ifiGl`l 1_d~~ 1_ L~~:SCCI
oi~ ~ ~-a_cu'~-~; i~ i.s [just] ~~nother ini.~rpi-ctaiic» ~f
~ec~iol~ 1~5 s e.~e.ndoned al~d ~~a~_i~naut heart 1;~t~~u_l~e.:~

(~~ ~ . a~ 11 5.;

- ~I. -
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_I Ll ~ 1. 1 •~ ~ 7_'l L L i ̀  ~, i1 L ~ C O Il r. 7_ Il ll c _~ ,

L~VF~i COi~~10',_15-C~1SL"~? A1Ci- 1 0:--]_1tG ~..ul1C:' iii011~~.~.~L1LCi"~;'" 'J_'Ll Lil~~ l~fiil~E~ S~il~e~ L'111L 110 C~111.L01111~~tatuie sp~~iic~111y u~~s those ~~;ord-~. But that fo~-r;;Oi l_CIi~J~1EC! Ciid110E 1S 1liilil~' D?~~~ Gi1 SL~~L1l~G~ l~ 1S~~ i
an inte~p--~~a~ion of section 1b~~ s abanciol~ed ant~IiaLl~il~:?lt [1~3"L ~ lc"111~113oE. ~]_f;l]_1d1"l~' ~ S~COlI~d~~rce felony rr,urdE-r i~tile is nonst~~tutor>> in the sins:.that no st~~ut spells it out, but it is also statuLory~as another inte~preLa~ion of ti~~ sa;,~~ "abond~n~d and~ ~rna]_i~nant h=art 1an~ua;~~. [~;e ha~~~ said that '~ftlony-r,,urde~ rule. e7.i~~~inal~e~ the n~~d for pLoo of n,~~iic~ -7_Il CO1lTl~C~]_Ol1 ~r71'l.l~ 3 C~-13i=~~ OI iilllLil~L", ~[1￼i~c~~>;y?=c11U~Llil~ 1. i-1Clc~clt~t. LLL i~Li:~Ei~CE GT c:}J~i=:IlC` OL ~?CLll :l~̀ ,~ 1ic~ , bo ti~i t:-i lh L ~.~=~ard to 1 ire t de~r~.~ f~1or~~- n;urd~;-c1T1Cl ~rOil~l ~'ir',_l"~c L~Z011~' i^L1L(1~~T=. ~ ~ ~}~l1~. ~:T12~1.V~1Cc117V~i~is i:; not pi~~c.i ~~=1;~ correct, . T'tze felot~~,~ nu~~ der cu~le-renders irre_lF~vant co~~siou5-disr~~a_rd-io-~--life malicebut it does not r~nd~r malice i_ts~lt ir~~~evar~~.~ ~~~~~~,1, t[-lam L~1G1~j-~IULG~1- ,u~~ ~''t5 ~~~ 4 Su~J~Lltut'~"for consious-disr~~ard-ioL~li~e melicc, It sirrp]_,• r_ ~ ~ rd:=~scribcs a d;_L~er~.~t~t ~- or_~n of r.~~~licc unu~r section 1~~ ~I'Ci',' L~~Oit`' -Iltlll-Ui=2: rl!l;_' 1"i i~UL23 ~11~= ~l-c'~Ili1SL~=. i ~~ll_1Ccs -•1 OL' ~i ii;UCIcL/ COR`:'~CLluli `LU tl"lU~~. ~.~i0 CO~'hTl1~ 2. C1uii!1C1c~~:~~11i ltl= tiir L~~=1~~~LLc_~;1Gll GL _, ic~Oi~`i it;~JLciiti~' C;Lalj"-r -

i 
jL

l ~~ I 1

1 1 
1~~!1~ dU~.~~I,~Jr~i_.i~ ~lri~~i li'~~~.1 Z~' !i~lll~_ ~l!=: ~.L t~ l LCiLI': l1a J~_ Ui

yvi' L,~~L~Z L'.1= Oi'1~111'J.~ ~_v~~~ ~ci~::' ci'tlil LG!131' ~ S ScC~ ]_G11-~ v:" C01it.~111~ ,dl~lllll 1C LLi~ CCiCdliUli~a~d SZCOiIC~ C~~~~ti c_ -LF10:1~ ilT~ll:~~ `L~ l`U12. 7.11;, ~~ 11]_1Tl`ilc'Sti LO COTa~?lt ~l 1EZOi1V11l~ihL`~11~1V G~31l~~LGUS LO 11_te 15 ~3 C1~C11[11St~r~Cc Sii~\11T1~n ~bur~do~.~~d and rnalign~~~t heart. '11~c second r't~ ~-~=~ ~~0~~~---iI;L'_U`L"' 1U1~ 1S b;~SE 011 S~ct~:Ut`,~ ctli~~, cCCOL"Clll'iv1_}?,.tam d~ an fi.~~~r~ cc~stituLiol~al. -_r_ou»d.

.f-,G'~. ~111~.:C ~~li_~~~ ~ L~l ScC017C1- C1:= - L~L ii=l.0il~' ~i l_l C~E1"
LUI.0 il~iS i=)Cc' Ll L~'`~~'~.L tC1 dS 2. C1c=~1~1011 O.L ~tclCLltc: UL" ,more corrrctl~~ , as a sLat~,!i~ory cocliLic~_ l:io~~ oi: co~~trron
12_`,i ull ~ l;'[~2 L"~" SUT11'ii~ UL ~'.~_LLL7 1~ TIO ~ cll~ Oii ~07_Il~ : L~1~~ < < 

n
Ii1=,~:1lly C~ ~[~.E ct'r,~!IZ~Ji~c'~ ~lilCl iii21]_~[lcIlL [1c31 L Zell l~~i'~C~~o:.s ~,,~,t s~;,~L~ ~ ~='G~1~~ ~v the i_~,lor.~~~-muzders e:~:r1_tcitly
:.?-lL' :~~,j:~l~i'_~~ 1il ~c~~l:iOl1 ]_C~~ llli_ (L' I,_~ ; ill~l - .iCl.l L~~_ CO?~~=c~~~C~C1

- 7 ~ -
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i i 
=~;l~;~ ~i1'.J ~i'~=`~1tIQOl1~'d ci 1lC~~ i~l~i~_1'~Ll_111L 11%_iLC~ ~ _1 ~=:Li-~~c~ ~i - OL- f''.~

I I ! IO ~ [i1=:]_1C~_ ~_~:55 i=SL~ ~~~ 'Li"!a L1 7_T1tET1L LO c~]_ll dilQ~ L11L1~ ~

l ~ CP,COG:r~3S~L~ SOfiic tOLf11 Oj. i CI_OLI~;'-fiiL1LC~EL iv2~%Cl"~~;~lESS~

L O COilr:~_UCI ~ t~Z~iL 1L 7_1lClI1Q~~. SLC01lC1-~iE`Lt=E LclUll;~' G1UiC1EL

- Faith t1.7~_ op~~~z-ended possibility oL cour_ts Linding nee,;

:,~~3LlltOi=`y' ~LcC~1C~lt?5 llT1GC'~l EdU~_)/ Or ~~}' t[1~ 1~2~1~~_c"i~UiC,

-~:ii;er tiz,_~n on1;% ih~ 1~cisla~i-,,~e].v G~rc~ci-i_b~~i predic~,Lc
~ GL LOL"tll 1I1 ~C?GL10iZ l~`~ 1S C]U1~~~'_ ~i 1_~cl~~. c~t C,iOSL~

i;ll2.~ !.'c 'n C~.~[~':OIl~L1~CG5 1_S L11c!~ L~lr'_ 1ll~:C~L"~,L"cL ~1G?l Ot

~ ~ci~~~11lC~UT1E_Cj ~i1~ (tic111~~T1c11Zt 11~a1 t~ ~ ctS 1.i-iC] l l~i i ~~`~ L ZC11`✓_

~,~~i_ij_n~_~- j_~ __ ~c`'r~~li ~ i~ic 11~tr~Li,~i- <ta,i~_inn T'~ `in~S :;Ot

Sriu\J Cc: "Li~ctllll`.' ~~luL ~~_l;,' ~Z ctll lT]~ClI?L,~L~I ~~_C;l~ l~ ci iil2.li:~.~',~G1`~

L"~c~Q1Il'~ . 

-~:C~~1~`L ~tll` 1~ il0 ~ ~IZc D12C~ ~Gi c. COC~1~~ ~tP

i=c~\ci[[!111=~~1GL1 Ot ~,~11,11~ c~_1lC~i 1~~5 [101C~1Tl-~ t_~i%.'L ~C~~O~l:l -~C~a~,l:t=~

L c~Oii~' i~~Lll_CjEL 11ciJ c_ S~dtLlt01~' 1~~C11__,LE'c Li~~E 1_S~ll~' 1S

01 ~_c,urse, second-- ~~~rec i~`1onti~ ~~.~~~rd r - in ]_i,ht of

~ ~ ~ ~_Tn}ln~r;,~il V lJnl t~~~1 ~t~i- ,~ti lS lil~l~tET1L~_A' .-ci='L2.

(7_) THE DOCTR7-~`!E OF "Ii~IHERLNTLYDr~r;G~ROuS FELONY"

,, ,, ,~1~, un~esL~ictec~ ~e?~sior~ of Ln~ r~lonv-~~,~t~~_~~r rule

~.dOl_11G ~Jc' i1dL~l: '- 1-01= ~L'i- ~: . ~_1= 10L llltit~l~Cr ~ ,~',Oi'i t`OT1c

~L;tLi~LE~Ci d Tc~_t=ll ~1EcttL ~i~t,?C~ LLOi;i tCl~ ~~:10C~; O1- ~. 1t.1lc~Sl.p';

~ O'1i_011C c l52 COiI[[ll ~ cl GL lliE= Or ~L811C~_ tt1F L i= ~ 11?c 11 U1.

:~1L'~ tL"c.L~Cl ~ cc'L']lli"~' CL CVcil 1-21011} t1'E~~~~c'1SS ~1~~ i_LC_~ll

n.;~ht be guilty o_r inuLder. ~~ d`at~-~ iol_1o~,;in~ one. of

Chess teloni~~ ..~ers-:~, ]_e~~ tlla_n i=ores~=ail =, and pe~-h~.ps
Dili- ?COS~CC~!01= `: OU .Ci c\i= LC1S`: Ci1~CLc ̀L 1011 i10~ LU Cf1,sLr c.

_% _~ -
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~ . ~~i ~i_c;~i= _n s~_:::h ._ ciccunsta~~ce ~- ~= n~~~i~i~.!,s i:l,<<:~ jur
~ri0'~,]l~ QECI.ICZ ~O COTI"V1C~~ Or [i?LiCicL~ L)U~~ ~~L1c= CL1iP.11i'i~_

1a~,~; slloul_d not 1ea~.:e it corr~pletelj~ i.o pro~~c~_ttor~ a~~~c
juries Lo ~i':a~c sure th~~t d~tei~d<<nts ~ind~~~e~='~: i_ng cf
-vunisi~m~~r~t i_o~_ r~u7-der do not in fact rcc~~ ~,-e ~1~at
punish~~~,~ent. The ~.~ang~rous felon} re~luire~nen~ lcs~el~ ~h~=
1-iarsl.; cd~~ o~=i the basic felony-murder i=u1_c.

7'll~ o_~_ _din oj= the d~n~~i-ou~ i:~]_ot~~,~ rei;~_iir~mrnt
i~l ~,r~~~~-ica is orn~ tin.e~ ~~ttri_bu~ec~. to r~cc._~~ti.on L~-o.:
~:~1~~1ish common lat~~.3~ Tile ori~ina_1 En~~iish Lt~~le ;~.

~,~ ice .. ~.~.. .~ 't;~' ~. ~. :ic ~~1`,_:~:~ ~i~~.u« v;. _io'~1` -<<luL~~^'-.L

~.aithout regard to ~.~:heth~r tl~e ul~derlvin, i_e.l_o7y ;,gas
L

i12.T~i`~~~ O~l~ .-~ ~-R~ c,~ll=1.1(=S ~ ~,cil L1=0L"llld _;~~:L''~i,~ CGllf= ~~ C.a~ ES

L CilrirCl_ t~0'~s~iLQ ~ llEPC~` ~1S LG ?~rC11- ~'dL'lUl7~ _1  ~~_C!L11~5 C1Ual1i i_2Cj
ct~ ~~LC~iI ~~.2.ii=j i G1= ~~CiC ~i~~ Gil`/-[Il'~ICCl~_L U~ ~. ~ li-c ~ ̀_) i ='~

i '__ -,, ~i ~:~tl ]_"i_1 C. 'c'~._,~ J--_` ~L~- Willi_ f.oL- c=.~ti~;,',1c~ ~1~~C1_ i~ii~_L

CjS'.11..'['i Lc:~L;l_Llti':, =!- Oi?l all 111~~c11 %1~DOL'L1Gil Fd25 ~`~:Oi1C~_-

d~~r~e ielo~~}'-murder. ('Tonle ~~ j,~;fir,;_ (1''; -14) 1:,? Cal. 1.1
~, _ _ r_~~,~~ ~- .~ ~'.S iiv [iicil ~IOL~ u1 ~?l7}' ctD07= L10T1 C7llct11L 1.2C~ ~=lS cl

U LcC~1.Ca~ icl_OTiy' 1_I1 _1 ~~3~_ ~ 11Z I~r01~~~_r t". ~'i~'~ I~._i~Vi=t. . 1~tiu

Cu~~Lt ~1SSu-,,.cd th~~t dri`~;ii~g under t'~:e 7_~_~f_~_n~r~C~ c,Ua1]_i=ie~l
7~ fi ~L"i=:11C~L~ L01 SCCOIIC~-Cl~`]-=_ t._l~iCl' -i~lUl=~icL `~E~~

r~_o~,~]_e v. ~1~-lntvre, (19 1) 213 Cpl_. . ~U (1~~3:1 ) .)
~,~~:1L1~ LLi~L~ ~v~i~. li0 ct11~:1~'S]_S 01 Wtl~' C1L1~'litJ LiIQCL" ~~lt~

3. See T,~,-'~Y\~ ~~. L~.F_',\-I~ CRI;;IIN~L L=.~,~.' %E~-7~~ 5 .L=. .SVi a) (5th ed. ?010) .

!r . (Id., ~.:L 7~~. But sze Gtiyo~~? Bind~~, Tl~~ Origi»sof American T~1ony ~~iurder Roles , ~7 ~~~r,`-._~i . L . R;~_V . ~')(20~~'~) (ca]_]_i_n~ the l~arst~ oi-i~~in~1. ~ u1r~ a m~,,~th) .
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~cor?1 r~ ~,- ;:'oinde~~~cr der~.~:o~~~LLaI.~~ Lh~,.t t~
Cct~_1~I.01_1~1F1 ~U~L~i';!2 I~GLi"t S UL]_~`1T1E11 c~~j~i0~"iCil LO 7_ll[1~ C11~
dan~rrous ~~:as to foc~_is oli the acLtlal i~c~s or the case.
(See Pco_nle v. Poi:~~dExLer ; (1958) 51 Cal. 2d 142. j it-~e
defendant hid furnished 1_~eroil~ to a minor, nano died. Tn~

I I - i~GUi=L c_XpL"'c~•5~=C1 , 11~i" ~11~LE ~.ic5 lli'~COiltLOV~L~t~_CI ~cS~1Cii0"r~~,
~il~L ~ ~IZ~ ~:'1C;L1R"i~ Cl1F ~ L1"O'i;i l~<`1LCU~1C~ LlU1~011lCl` ~ c; I1C~
tl~ar ~a~.in~, a Tot of heroin ~~:as ~~ ~~~ct ~f dan~~~-sous to

~~
~-~t~ ~;-;~~11 7_ifie . (Icy . , ~ t~ 1r~9 . I t is har:i Lo ~.no~a ~~o~~
S:_ri QLS I v i n i~c":c:~ ~~.1 i.5 S~IZ`L~T:~~;' . r! 2~:11~; 1 1 ~rL'` l~ ~~"l`

- - ~ -~ ~
Court is ~ zy~~_~~~ tL_~:t. ~ t Baas pro1~~1- for tl:e .r~_al co,_~rt
'LG .11iO~.d tcSt"i I lO11J' GT1 `. 11C_I~11C,1 cl ~'ClC~ OL ''_~C-10111 1S

c~~n LrouS ~~ 'rlurnul- Iii-e: ~,~~hich ~: ould m~a,~ i~l-~at tl,,
dan~_rot~sn~ss question ~:as trc~t~c~ a~ _.. gt~~~tiot~ of
~C Lll~i~_ ~~~] UC1~ Cr.r1V = ~.Cl: ~ T10 L clS «Tl ~ ~~.}~~ r]=~ CL' ~ ~ Gll=~ ~1Gil
of 1~~~.~ . Gn Lne~- o ~ -~ L hand, it could ha~re been a "s7_ip
of t1z~ p~i~," the d~~~11y qualit;~ of narcotics overdoses~_ .-~~~~,~~ i one b~~n ~ae11 ~ no~~an .

t1 I_~lZ.~I,J ',-~~LI TL~F-~'l/~~-' \% ~\1_l 
~l ~l.= Z' ~U;i.0 ~li l~;~ l~.L c: 111 Lcl~

I.kith Lh~ oe=innit~~ o~ the absrr~ct a ~~Lc~~ch Lo inherent
o _ 

1~ L
dat~~_~ruusne~s it; Cal_i`ornia, Lhe i.irst rep 1 cxpl~~nu~ i.o, ~
O ~ 1 ~. ~ p ̀~=i. L" S 1 lZ F' ~= ns_~F 'v }~ ~ L~ ~ i , j r, ,:~ n i~~s ~ T?~~1 a r c

~I.1 

~ f.~w_ 

_)(1960 ~~ .~ C~ 1. ~d X52 Peovle v ~'ar_tz_ ~o,,, ~:;_ ,~91 _.c,,
Ccl~. _i('1 ~J_~_~, b!1 ~li~ ~~)~ I~~1LLL1D>>L1i1~ Li~c ~,LJtL~.CL LC=L
t o ';' ~ ~ ~~'-~-:~_-') ter'__=_"~;-~ Lam__, ~ -, fi :-~~,= ~ -1 ~ ~ ]_ ~ 7 .l j ~ ~ ~, ]_ . 3 d % ''
3~- ~' Gt"<.L 1. LI]_::ri n\ I'cU',~il.e v L'1(_iOd , \ I~1~1 ~` J L c C ~I.. ~: th
'-!U' Pec,t~l r __Phi 11ir;; , i,tic~;6) 6=~ C~~_1_ . :'_d 5 f'=, ~:lso

_ -, _, _
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l~G ~.% i= ._ ]_ IJ 1_ ~~- l~ h _,' = i= O iJ 1__ - ,~ ---i ~_ O O Q , j I ] iJ i_ ,) ~ it ~ -' ~ , =i I 1 - = i_~, ~~ L'. ~-~1i-i~}_~LC'Ci ~ ~ ~ 5.'1 ~1c1'J~ i1El~j L11cr ~:~1C G1ilV ~LIC[: 1_clGillt~ ~l5
~tI=G L~1ZiT~~2~_~.'~.~ 11111~icl~t~.~% Cj~!"C1~c110U~ LG ll~li1ic111 11iC_
can suppoLt t1;e ~p~~licat~ioi~ of the ftlol~y. m,urd~r rule.[~~,~ 1~ave ruled that i~n assessi~~ such pe~~-il to l~«~~l~i~
i - e inzer~nt Zn and' gi:~en felony ~~~ look to ti-.~

e1~r~1~n~~ o~ t~l~ fi elotl~~ in t'r~~ aUsLract, ~~ ~~ rlj? ~,~rii~,l_~,_- ~ ~ -
r~,~ ._~ ~,1-~~_ cas_. ~I~. , a~ 502 ~~rnpr~asis adled~ -)Tt-ie Court ~,,as nat ~_cqui-rcd to ~~:plain ~<h;~ the

~anderlyi~,,r reloi~y at bar, grand tl~ett, ras not i~nheren~lyCiuLl`~7.011~ ~O ~ltl;ilall 1] 1-F - ;~ ~1-.~ :~; ;;~~Cu%li~Ll iict~l
con~veded th_ point. The ~iosecuLioi~ did_, ho~~e~er, ar~~ue

I I

iC~i r;`[1F~~ C~;OIIlC~~ 1a`,~~ c`1CilOUtll~d 1.0 ail ~ ~~CCUc1~ tc1Ctj
approsc~-~ , to ~.:~hicl~ Ll-~e Court replied:

acl::~ittir~~ th=,t or~End theft is teat inh~~ e~~t1y dang~rour r;~- `', ,~ ~ c
LO 1.7_LP_~ i:i'1~~ i LO~ CUL1G~. Shy LS CO ~~_~i~'O,:il~~~1~~ Li'~_
i_il 1~l.f'~ CiJ~1L".. v~ C12`LEL'ICldt~ S COr',Ci~.1~L ~O `L1i~t .Vc fil~`r'.
111~~0~~)tJL~-~.t.~ ~U~~ll ~~ciICClLS 8_J ~t'Vt~l,,} ~!c~Ci' 1115 Ci1~:iC
inlzerent.l~~ dal~7erou~. In so i_z~~~~in~ the ci-ii_nitic~l ofcl ~l~~~l 1=P_lOL~~ fOL tL~ic Pll::POSG Of auS~ ~lli~ 1~.5
it~herEnt p.~~ i7~ to line the prosecution ~~:c~uld a~,l.nuonthe 5tstutory c~eiinition of the felony as such ai d:;ubstit~_~t.~ the tactual ~1-~ -.~„'~s c~ deicnuant's ctu~lCG1l~llL.~. T1l `L~1E P'L"ES~Il~ Cc?SP L~"?i att0ill2j' Lc1-!~L'c11

i
~v~ul~l cha~act~rize that co~id~~ct ~~s ~ral~d tt~~ft;',2~11.C~ 1_ L _r'~ i~;;~~ ~ ~Cl~l t~"t1S 1Z~~aly C :=c'l ~ ~.CI i_ C:~ULl~1 ~ l isi
aL ~~u~s , c1raL 1y it~~.rol_~-~~ c~an~er to l ~~_L~ian 1iL e andsu~~t~orts an app1~ cats on of the ielon;~ murder ru1=.[Si~ '1'o ra`!i!~ ntiz2 tl~~ course; v - conduct ot__d:. enlan~ ~o that the i=elc~i~; murder rule aP~]_ie~ it~lilV ~cVi1!u1lL OL ~11C L Cv1lQUCt (~~I'~' ~~~ CCiiI~1C~~1 cll

r_dan~~rotis to 1i~e ~~.-ould s~;id~~~ '~h~ yule b~yon~lcalculacio.~. Zc •,:~~~uld tl~.en ap~-~ly trot only Lo theco~:;.~~iss~_o» a~ ~~p~c.if_ic Monies. ~:~'~ic.h ~ L~ the,r:~~: l~~~~-C~!311ji-'LOL].` ~O 1_l~l- , lJUL LO t~lp I~~LIJELL'cIL]_011 O~ cLl~r~l__om~ dui i~1~ ~ liicn c_~ Led ~.~t r~ uy hair ~ acted i1i such ~~ii`c!lil~L" 2:~ LO ~1lCl~j?1:~~>r 11LU.

i ~ ~Z c ~ ] ~ . ~ .- O I- r~ ~~ 1 i ~_~ i r_~~ ~ 1_ ~ F ~l ~ ~> O 'tl U c~ it C ]_ E_ ~l L 'L 'l1 ~t

- j~J -
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1 ^~ " . ~ i" ~~ 1. ~_ _ cl ~, T 7 ~ ,~ P~. ~ ~ ~l ~ :~J l- ~1 ~_ L .~~ I - ! 1 i ~ = 1~ I I " L - " C 1 ~ j 1l ~ „ .. , . c.
i i `l ~_ _ i i 

:~ r,'111 .f1 ~ ~afJS~L~iC~~ l~~ ~ _ L~.,O

~:iL'=2Ct ~U~ 
~.~~ 03i~11 . LL121_C d1'c

~~O.r51~~L2 ~t~JS1~LdC~ 3~~~"~OaC[l~~ ~ ~ ~ Il',lillii.~U~l COTIC~LIC`L~ ~ ~, ~~Za~

I I
i_~ , lcasi. i_i_~kv conduct approach or ate o~dinai=y

~ ~ 5/cor~mi~sio:~ ap~~rc~~c~i~.— The minimum conduct approach
,, ~ ~~,;h ., t 

,
t~~~-.es ~ tu_eoritical vie,c: ~ i_s the <<,ii~i.m!~m conduct
1 111 f~c'.L'ill~ 01 Cl~lil~'~tOU~11~55~ ~[1~1~ i~:01.!LCi 1lUll~~~Zc1_~~S

~~ ~~ ;=1= '~' Lil SS~~ili=]_~l~ ~':ZEi;I ~'ilt5 O~ ~:11i- OZittll5't ~ ~ rl_llL

o L'~~-:~- a1,r~ro~ch, b~,- cuntra~t, takes an ce~.piri_c~.l vi_e,. .
~ ~i'ai73t ~~OcS t~ZE G'~1-~1112~LV CGillri11SS10T1 Gi ~IZ1.S Ot i F 11SP ~ OG~_

U C~CL ill1:-l1~1L1'~il CCi1CIllCL ~~171Cc1C~: r-_l 1~,= ~1l ~ ~1Il~Cl':'_LEll~

~rbit~-~1-ine~s,~ i~~ iL- s ~~~~~li.catic~~. [dha - ~, is
I~ t , i o~ e~a~. pic-,

C~f<<~ ~i1.111~ ~l~_ii1 COl-~CILCt. ~~ ̀3~ L L1 t~~.'' 0Y_' ~_i'=: C Clil~~u~0~_l.

~;~11~~~i li. i~~ ~C13'~ i:OTI` t~1El~_SS S~.L1ili=.-, i~h~ cj:,cT?L1ctl_

1 ~=C_i~-il L~ ~ _ u.i= i t%J_Il ~ 11ilC1=L t'[1r lllilLl~_I1C!~ ~ i'"~t~~L1Ci13~D1.V .

~ i_1c ~P:1ll~~~.ilL!'1 ~ ~111Lr_'Lc11C~~ ~ l~ t}1P ,~cLC ~i~~i-c?5~10.LCi O'L L~iE

r,'1.0vi~ ? LCuit01 ]=cl"]ll1L ~Rct~t ~1~ Dt=LC i~ l i7L1 ~ '. ~"~2; ~ ~Clll:l
~ i i ~C)f ~r1V1I1` ~Ll~`111J D,'i711P_ Ob~c"LVlTI;~ c1.1~_ O~`i1~=1_- LLaLL1C

C I~_ ..S~ ~10~„ ~~~~~ ~L1.V11_l~ _) l:;l.LES 1~c7- 110UL lili~J~[i~ ]_?1 _.

J -~ i11~71 'L Gll~c? ~1- ~ ]_F J! Ti ;~ii 1T1 c1 ,}~ liD'l1 COI-IC 15 i 13L~1L1~~].1~~

i i 
i

S ~:r~T ~~025 ~}1~i 1. 1,~2COT:2 t~Zc`' ~i11Ll1filL~.-Il CO[1c~UC~~ ~ DGi=S

~ . f~E~.~ LlOTlt=1 USCS L~12 LeLi~ ~ ~ Illl_pj_!'~1i~~~i COi1 ~UC~~ ~ C~C~.~~l`'C t[Z;iLC F~Lr'; j ~ ~ ~ ~~i~~ ll 5:=~ 1I1 LCC~`.L~31 Scil~cilClll~ ~iP,Cl 1Il1~il1` I=c t1O11 ].~t~.~i~ O Qc~C1.-1fiF' 1~~ZC C2.~E~CL1_Cul a~~~~LOc1Ci1 L~~1dc'.L"~l Ci~~~C1:111i1111~,~:'~~~Lh~r pi_ior co~~victions qualify for either f_ecleialsentenci.n~ er~har~c~~rent or r~~~ ~.~ca~_ . See, e.- . , i~lend.ez~''ILI~.:cljc' ~~~~ ~:1_L L~~U~J ~=r~ L _~C: ~ ~:i ;~~;`,~~~_OUi~1il`5 1.0 ail`~ ~'11111"1U''? C1.1 :'. ~~_ 1~ t1 COilCiliC'~~ ll~C~. ~31.j' ~O cct`L]_~_ i= ~t~~ i_~.~~-LlL1"' ~--~_Ci. ~'_ii~ ,_ x)11 ~Ll~ CL 1CiG~ ~ ~ ~ r~1~;i0UZc iict~. V I,.' j 1lL ]: cl'1 ~ C J ~~1 L,7_(_ ui(~~Jll j -''u~ r JC'! -!Jl =~J (C.Otl~iC~CL ]_1-I` ~ ' Ll'ic `:1i1_ ili'i,~lllT'. ~."L ii,:=i.tli7_COiCiUC~ i~C='~~3L'~~ ~O SU~~31R L31 Cc~'i`.'1~,~. `C].Oil Uild~.r 1~ilc,_ i i

- _)~ -
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C11~~ ~IL7_`.li _ i:~:l<~- ~-~ --~3L2 l~ ilE=.. `~. '~Cc:Li1C~ 01 Oil C1c.~Ci~.c~%:~
i~~ c1. L o~:i~? `:; ~l-~t or c~~:_,; s ~.;oo~i ~ ~~ ~1~_i ~~- Laci? ~l:i_11~d
~i;:l~'C1_ Or Li}~~~1~_~ECl~ Z~'LdCL10ECi ~;t~ C'~t:l`J1T1~ UiIC~:=:L i~1G
1T1iJ_U.i1C~ 01 I10~~? CE'~

, i ~ 
i ~Tlzc oruinary comrnissioi~ ~pproacl~~ has its o~~n

arbi Lrari,~ess problems . S• nst dogs L11e ordnary or ~~~pical
con„ission oi: an utfen~e 100 like; Thy i~nquir-y clred~es
up pro~b7_~~~~s ~ir~~~ilar to those or ti~~ minimum conduct
~.ppi=o=.cl~, _~s t~~ ~-~ i_s sirn~ly no non-aibiLr~r~;' ~-a~' o=
sa~;`in~ ~.;i-~~~ ~ ~ orcli~~~ry or L,,~pical. 11i= one escape ro~~l
tii~~.~ <<il:1L.Luiliii=.~~ ~JGuiij C2 COiii~i ci~:i=liSi'v'2 S~ciCi: i,1.CJ.
Ii. ire l:r~~:; ti•.- 't1aL perc~~nta:~e ~i dri~i~n;~; under thF ~t1_1u~r~c;
CLli:'.~.5 ~ ESU~t.~C 1C1 ~ilC' (~23t1 Ot c~.1~OLt1_1" l~'~L"SGC1 ~ ~~r1P"L"r-

;;OLll~i ~=~~ Ii0 Il==(~ ~O 1;[l~tr;]_Ci2 ~ll;~' ~~.0 ~S FILL OtiCi~ ~,%G 11c~C
u ~~ t? L" C c i l t c i:l O "v- ~.~,- o u 1 ri _\ i= G; it o [.' l,i' h ~ 1='l~. ~ 'L' 1 t_ 11 i ~['[7_

~1101~_r_ i=cy CI U; ~ ]-' --- a~ ̀ l_^i~IGI~C?t~~' ~~11`~cr011S~ ~ ~'

~11L Sli}JScGllCilt Cd~E 7iJcii= OLi~ t'I:CS~ C11i 1GU~_tlES

pL~dicabi]_it;~ . In 1~%1, the C~li ornia S~_iprem Court
ClcC1rl~C~ L11;-ee Cc'15e~, ltl~ol~`lil;~ atl lS~~lle o1: 1111~~L`CP.L

C1 ~l 1"i ~ ~~ 1= G 11 B ll r' S S L 1 i ~_~ c~. ~7) ~ ~= ~_. ,cj %i t C ~l ~ .l_ 1 ~ F L~ i~ is c"i . L.'[1 C: ~~ c C~ i C ~~ L c

~~

felol~v ~r~s ~~oss~~;sion of a cot~ce~lable ~.<~apon Ly yin ~t_f_eJ_o~~.—
~. 1_Cl . clL -:~ il - 1 ~' ~~ ~~F~t ~ ~OL ~\ciliiTllE~ L,OL~?Ol"c`i~10Z

Cole, sections 3019-3021, 2554G et sea (fraudulent andC~C~[)L`lV~ ~tCt~ Y'c~_~~tll~~ iC> COTl~GL'~ttl0il~ ~ %lf_CL]_Ori CGCI` ~
~ecLions 12000 tt seq., 14'~O~i , 1~2~(~, 17090 et seq. ?c~100ct SCl1 ~~i1.J~~ Lt 3c~~ Z~~ZC~L~ ~ ~~~ -L~,U ~ ' ~~1'Jl1 ~ ~~~=;JO ~ ~ ~~':JI
~ ~=leccion oii:rn~e5 j , ~'il,~~;nci_al Cody, sectio~~ 1855% .1~ llilElUr~1v"i1~E~l Sc!12 Of lll`.T~S~ii?E'Llt Cc1 t1r1CnLE5~ j UOVrl(11CL~i:
Gods, ~~c~~io~1 905' ~t s~c~ . (inteLfer;~~~ce ~.~ith the le~~islati~:~
~:~=OCc~S~ S``..t1Ui-1 t~~Jr~J ~Gi l_i~lc,_ Of: ~cJl~~7~1~✓~ Lc'I~~2S~i~~u~lGll)

c
11.lSllL~IIlC~' ~~7C~.2 ~ S2C L1c711 JS~J ~ LcilS~ 01 ~i  ~l]~~lll~~ll i. 1115L1"~ c71lCc'
C131.~ ~̀.i,) ~ SrC.LiO~.'; ~'.J ~CL1'ilG~ 111 C'~Zc= 1.i1~~~~cTl~~ Oi- ]_ll~llL,IILc_'

COLT L

- _l
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i , U L ; i'i. _ 'i ~ L ~ _ ~_ ~ ! ~~ ~ t t 1, h ~ Cl 2 f _ 11 _i "t ~l ~_ ~ ~ 1~ ~ F` _ , _ ~ ~_~_ i_ O t1 "i.

Cal= , ~il~1V ~O ~LUC~~IG:~ c, S~~:t?Cl-O 1 ~~l-il l~.~~lil ~t,:~~ C~~_~t~ C

~.:111EQ ~~1:~_ C~E ~_i~i1Q~tllt ii:= ~;;~?S COi1V1Ct='Li O? ~c ~ ~ 1- c'"'COPCt-~~C~~ _c

rr.urd~.~_, alter the Li-ia1 court hid ins trt;cteci ~1,~ jur}~
r011 t'~_Cil;% -'i11lliQ2t_ }ELGi2 C011v1C~1L1~~ ~:ll= ~ll ~- c1S~:~~Q

Lh~ tr_ia1 judge ~riulLiple questions about L11e la~,~ of
~ CCOi;r~-Cl~;{L"~E= 1.c1011~' fi',UL~~~L SLi'~.~cStl_ll`~ Ci1%~ 1L~ '~'~'i=~'l1r'~J r

r~; y l~a~.-e teen b~~.~ed on a r~lot~v-rrurd~.r th`:ory. ~1ci , a~
~;. '~

~- L1~ r~111C1"i11u ~-Lln'i Coil,-^ CGLIi: L LOCll~?Ci 1'L~ L"E'v1G~d

LO ii ~~i~_ VctilOu~ Citcil~.2~ i0 ~~liZ7_Cii a 1P_1_Gii~iil"'~~v~Sc~~l~iiZ

might ha~~~e lieen n;-c~-~_o~!~ly col~~-i_cted. ~1 e.~~~n~;icLed

~i'LIL"c12 -L OL" C~L"u7 Cle3~_C rili_~lit ~~ 11ivLe C':c'~Ll;=cr0~_l~ ~.J?t1i ~t

r~r~i-ICc~.l_~.G~ ~: ~ 1L ̀~ILi.~ Lll.~ill ~d~% cl ~ ~~J;. CLI~'cl ~ . ~ ~ 117':: l~~iu "'ti_

D i= 0 t 'L •1 c Ci [l1 ~~ ,1 ~ r. ?: _! ~,l r> 1 = ~ G L D L 1 0 L" ~. v ;:: ~.' i r. L 1 G .l 5 L ~tl -_~ ~ ~~i ~! Ll _~_ i

1l 'J ~= ~, ~CSt rL1i1dI-iCc~~~ C'_~tl: =1-0U~il~-_~ 1_Il L~~-i ~~ {JOSS=~SOL O~

c"t f 1~"E~iLfil .

_lnothcr 1971 dec.i_sion, Pe~1~~_~, ._~~le.tti_s~~n, (1971)
~ 

t r_
'~ C~~i . ~d i i / , it~voLv .d poi_s; n ~ '1'h~ c~e~erl~~iat~t :end ~ric'ci:n

T,~:~~'~ ~~~i ~ULl lll~fic~t.GS 1'ElC J1Ctll~ `~,~:~5 ~11~ d.~_C~Oi1017_C a11C

L112 Cl_~_~L1CJflIl~ ~:i0i~:=~l itl L17E' ~T'1SCtl [i,`~'~1_C..~i~ I__':~J~^.COL

~_[1P_ ("~i'f ~llCc~l-l~ OJT-OGLIi ~Cl 2ljllt OLlIC+~S Qi ~lr t~1~,~ 1 ct~_CU'1701_

i
t?LlQ T~LO~'l~F 7.L LO L":1~- ~~']_C~1il - ',• ~i1G COI1~U~i1 Ct 1L clllCi C~1EC~ .

0 011 t

~ ~cur__t_i~~) ; :~I:i_litai-;~ a~~.d ~iet~~- nns Cody_ ~~c'cion %+"%1(conver~ ion or milit~:- _ ~i_opei=t~~) , PuL1ic l csou~-ces CodySe~~Lio~~~ X190 (interc~t o~~ p<<rn co-~:~i~~oi~,ei- ire par_~~,.coi~C~_~cLi ; ~~hicl_e Co-1e, ..-coon -=63 (f~~i~~~ ~~- ~c~e~~c=_ of
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,_ 
,'.L~=1= ;~=!il'~ 1.1~~i_"~- L'.CL~Q 011 1=1t~' C -Cla_: 1- c.~ i:;L=C~_; !:- v) DU1~1R:;,

E C 0 lam: <_I - ~~.:_ ; i" 'c, 2 \ 1. ,= ~1:: L r_ C ~ 1 E S ~ i 1 ~ := S [?'!'~ 1 "~ Cl ~ L _. ̀  :, i~ Il C~ - J F~ '~ L ~ ~'

r. _
~ c._~OII`.'-iiIULCICL c.~ L~~i 7_llVO._U1~~citV C_~cL~S~_~:U~11icL X11 ~L1L~'

c.o~:vi_ct~d d~i:ndant e second-de ;_~e <<~ur~e.r. (I~1 ~~t

0~~ app:~a]- ; Lhc d~~Ler~.d~nt at~u~d ihaL 1-~~ had to

i1~:.S'"~_ lJ C=il ?~Il1L~% O~ ~1t11~ flr3~-Cl'~f_ :=C ['iiULC1~1- O -i~

,_no ~~~11n~ Z~ he poisoned the d~fei~da.nt ol~~ pu~»os~ , i c

had to h~~~c h~~n ri--- ~'~-d~~~ree minder. IL she pcisin

~7~ S all ~.CC7_C~1Z'L [1C li~1C~ ~G ~Di~ ~I_~' r~ti .f~F~:C! ~l~i . cai: ii=F J

T_11r-,. ~',-~1 i n~-1li _ ~i]~Lr=:;:e CnUrt 1e]cCt~d thi c `~, ,- J'-'~~•``'-~~~

~ 111~~i111~ t[i%1~ t~1G c_' C~'dS 1.I1jllLt1C1~11t Cv1C1.=LICE: ~O ~~LOl'P

CiE'~':JliCl ~t r'(_~t~OTl~i~)1C ~~OU1i~ ~.Il~~ L[Zc_ Cc.~ ~'1iC~ ,~?ll, ti2.C. Cv1E

1111~i_ilt ~O i~_]_l~_ Oi ~OlijGlOLS CIl~L2~~11C~ OL ~ ~Zl,~i~ ~~LU ~~~D111~~'

O J "i = a 1= l~! ~i :J ̀, : L . ~ tC i ~ ~ ~.:_ It c ~ Q Cl a I1 L ~ . ~. " C O '_ . "v 1 C, t_ .-_ l~ O L ~- L C~ i_ ,_~ L 7_ T_-1 ~r

~~~_:_.~ ~'JCIt ~~/ ~;;i11~C1 C[13~C 1~ 2_ i ~;lOI1; ~G ~ ~ ~.till~_1L11_l`

~~~i_L~~l ~ an;~ poi~ot~ ~~ith food, drink, o~ ~~:~aicii~c, ~;~itli
intent tl-i-.i~ the sac~l~ ~~lall_ b~ taken by a~,ti lu;~~an i~~ii~_

O ~i1S 1l1]llry ~ ~ ~TC'

'̀IGL- CO\i2?- ; t~~~t L~Il - OL"llld SUrL~~~i1c CO~iLt TOL1~l~ L"Clfl~

~ [1 ~ ] ~l 1= V ., ._.: 2 Cl ~ 1 ~ 1. t C~. L O 1= ]_ Il ~ Cl ~_ iTi ~ U 1 1 i_ ~' O t j fE C O 1-i C~ - C1 E v 1 c ~_

~;;urder on a clon~,~ murder theory. vlthou_h Lhe Court'

i lc_1.i1 :_OCUS [~ic'S O!l Ltli. 1j~L1E_ GL ~vilct~lC=- ~'tl~~ L~01SOi~.1C1'_ \tiFi"

~ ~1I1~~~Ld1 tC% ~ ~ dl'~~~ ~ ~~_11C~_UC12Cl 1T1 idCt~ ~ ','i]_Li~_l.11 `L~Zz ~lOfillClC~E ;

l ~ Lll1~~L1EL iIOL:~C~ t.~1~1~ ~~lC T~E'v1.~~_nLL! c L:-~c1LCl~Cf Lcllcll

~ r
LO~.~ _~ ~/ ~.S ~l ~l~lll"cL- OU,J LCI_ULI~' 1~]_c l._ uCCOLCl ~_c'Oi;].L ~--

Iw..1_=~_„__,.-i (1 ~? ~~~~j )fi t:a]_ , 2~1 5~~ ~~ ~~ ~~ ~~_cond ~Ir=~ -rec ~ ~1ot~~

~lllCC~c i= lily ~1.'_':CC]_C'i; nlct~i LiUL >>LG~%cL1~ fit:= _1"vcCl ~Cl~.1l 7. C.

- v~.) -
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1 ~ ~~ c~ S C C~ ~_l ~ i i~ ~l1 _ i. i= i v it \- ail 1 C ~Cl 1 ~. c 'il 111 L c ~~; t ~ I. l%:i ~C ~ O f

'Elie_ ~'tC`T~1.C1C~c ~.IlC1 .:i!1C~'l L}4E ~~ ]_(~;=ill;- i~LLiiiU~:CQ u'~' 'l f,r?

i'L~~t=CUL1011 'ROts`~ ~u 'b~= dR Oj:i~i'1SE 1'1~:~.1L'Cjc~l lIl i:~t; L.

~'l~ilJ_ll ~[1C 011= :L1~2 Ct~~~1L`C=C~~ ~~ ~ ~~L~~% lll3}~:lll`" ].L i t=~1011

t~~ ad~;~inister poi~o~~ ~,:ith the int~t~t Co cause anv
~ tl]llL~' ~ ~ ~ ~~ZC CGLI~: t ~ 31C1 ~ ~ ~ Lf1~ Lc'`~1512,~LI1"'c 11aS 2V1CIPl~CECl
1L5 C01~Cc_~ i~ LOL L1;F~ C~=111~~1 1.11V'C1V .Cl lit SUi~tl CUIIQUC~ ;
citi`~ tl::= iii:%Oi~~it1G71 O1: ~[~~i~ ~~:COIl~~-C_lc'`LP_~' LC-LO?Z'~r' Ci!LI~~CICL

-L1~_= ~t~l ~UC~11 C~~_._ '~~i'i1C;il Utll=ule=~t~il GC~~~Li i"~~Li~~~ S~7=b'F'S
1. ~_]L i~1Z'~1= ~rJ c~1Ctc]_ ~LiCl~ Ci~ill~i'_]=OLIS C.0~1Q1_i~ t ~ ~ ~~'i ,~ : ~1_~1 nt~,~

- CaL . :~d ~ti 1~='6

In a tl~_~u 19 /1 c1.eClsior~ , P~.r,l~~. =_ ~; LoD='~ (L971)
v C~;1. ~d ~`~, tl~Le Ca1it~:,rl~ia ~upr~m= Court. h~.ld ~,~hat
,;';~;~D=: i1~CiR i~Ll~Otii ~,d?.S [lUi ll1~1~1"t?P.~l~' Qallctl:'CLS L:)

:1'~1'i?l~~ii ~_7_L._ ~ li ll ~ ~~`;~1ll OtLzLC~ itO i'c;<3~~01-i11~^ ~L ~1_"~.r~ -'iO'r"L_ r
~i~~~ c c;~~z~c.lu~io~-~ . 1~.~ P~=~;r~1 ~_ _~_.c~r:l-,~,'~~, l l~ l0) C~1_ .
~ i~ 1=~1~ ~ ~11~ 1~~111- OI"Tll~l .`~Lll f_c,1E ~,OULt iOL1~Ci ~'~1'~01~ Oi

c'1 iiiO~C7C V~Ct1CLE t0 U2 1C11~~L'2IlL"Zj' ClaT1~;~L01~S LO ClU~i~c`lil

Li)=G 1.LS c'1lLl t~ 2Ll~~li~1 OL LliC 1I117cL~'llt ~1~ill~~'LOUSI't SS

1Sjll= C._~r1~ 1.~ ~~Cl OL 1.1",~ i011p~.1J_l~. ~ ~~ll~-i:CE ~~l~~~L ~c.i L1l~v

L~1(= ~~L': T- 1111~:J 'O~ ~~ itiUtOL" \rC~tlli~l~ ~,y~?1C1Z LiSUctll\' i:U~l~cl1L'!S

~~~011.ilc ~i1lC~ ~~;'~11C}-i 15 ~lSUdl l~r' iOL!l,~~l 7.11 CI_QS` L01ri11 L~;

~ i ~ ;.,

to p ~~~lc, is inh~_~e~~~L1y cian~eLou~ to 1~Lr,:1at~ 7_i ~_.
163. j sus oi_ 1°l1, ~~~~~~= t.~ra~, t1~us, sti1L the cnl.,.
Caliior_~;ia ~upren~~ Court cage d~scursa_ve in i'cs an~~lv~is
~~ ~ ~~ 11 ~ 't ~' ~ L. j= O ',_ ~ ll 1- ~~ [Z ̀= i ~' it ~ ~ V C. cl L~ 'z~ c_' 1~ O U ~ j. ~_ .L G it \' .

~,1 -
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1~~11-~ C_~~1_i _or~:~i_~~ ~u~r~~~..~;= Co,_ir L ,.~~_ild no;~ di~c~~:~
~, ~ J ~ ,- ,. 1 .,,

~ ~Ili~ 1_tlCl2~'i=ilL _j ~ci1l~ELOU~ ~ .Otl;~. ii~~~ c.~3111 1..1iL11
~~PGlllP_ V 1"~U1:1=0U; (-l~ ~ `lt~~=-J >~~ La~_ _iL~ ~,7~' Li7:_ `,i~i~l`1;;1
C~?c`1~1lOS~Cj ~;1L11 i,cLC111T1d~_ ~ ~ZCU~;C'(illci~ ~~ SU~DG11l;LP_d ~0
~ ~LLP_~t~(!1~_llt~~ ~ b:' i:~1~~ C~iEilClallC - F:t10~ ~~Z~~~e~~Cl~_}' ~ 11E1~
~~imself as a "haler." ih~ tLeatment included v
~ ~)c1G~t~_ LEii'~J112.C~c=~ LX~OSl1lE L"O CO~_ULc=C~ Il}~[1LS~ ctliG
U F<=1_' ~:~DCIOI'~1111c.1 iii~~v~i~~ ~T~ ~ dt, i5n~~ -v~u ~ Z~ ~7f_ I!icL~J~"`-.~C
:,~tLf CC~ [;lc"1~514'~ it Ct10~C1~lddlll~ ; t_;;C_L"11G1c:~1L1' ~~?~11"1~ clL1C~~Tent,__~l dea~l~. The deYenclan~ ~:-a~ con~~Tict~d of ~econd-
~P-_t-rP i- ~1n~.V [IlLILi],r~r r7n 1.:1-ic l.:'..~iS O~ i!~~ r~i~~~_~i1C3~~'
r e].on} c; t, pr actici_'~~;~ r~l~dicin~ t;iLho,_~t ~. lic~~i~~~~ , 

7 1 1
L'I1C~~'_] Cl i.C.11~l~ l.cL11CC5 L C C011~ll tl_OiIS l~~li.1~CLl Cc1USF' OL

crcar~t a risk: ~~,i _=~r~=~~ 1_~olily ltar~,: ~-ria~_! ~ ^,ie~1t;~1 oL
phj-sic~1 ;lln~s , or death." (T~., at 8~0. j The Coi~r~ --
;J+-~ Jl!S L1_C~ ~_~ -tOCil.'i -- L~'=~T ~ ii~RECI ~ 1%1L 7_R'L1; 1":-~~t Lim 1'~;=~c=~~~Li=--
L12S~ ii1l1S~ ~)L ~'1c~:,'i_Ci J_il l~lC 31~~LL~i.L ~~l` cillc`l_l`'Z1ii;~ tllc
c.l t:rri~i~~S Ot Lt~.~ P=E~1Cci~.E ~ClOT;~,t ~ 110t ~i~~' ZGQ~:_1L1~ ~3t
~1 ~' CI r' L E_ T1 Cl ct Il ~ ~ ~l C ~ Ll ~ ~_ f { ~~ ~1 is ~ u ~ } ~.;' E L i_ t O ct ~ '~: ~•i i"1 c ~ ~Z ~ L

~~ii_ ~E'LOi~.V ~vd~ 1. I1ti12~c1Zt1}'' C~.~tLl~~1_-OL~ ~1~,~cC1 OLl ~,llcr GC~Ll;l~i i~1~~~ ~~1~ Et;<l~ ~r=liCe"i Of 1.11ir CiEcCt `, 1CC1i:i ..11~l~ cij~j~~~L
L O ]_t=<aC 11_l~`.OL~[~l't' LO ~~7C COi1C11~Sl.0il C(??.L ~lZc Ul~,~'C ~_\%11l'=

~ ~
fe:Lon~.- is e;:ccptiona .l y hazardous . ~~=d_. ) 

-'~ccorciin~l~~ to Lhe ~~uL rou`hs Cour_ L ; i:h~= ab~ t_~act
'~i~~ ~. C_1]_~_:C~ LOi ~, i1.=1~t'_i=P.11T1~~1 O[l O1= ,:l1Pt.'L1F~t ~fl~ D1"i_Ll1CaL.i ~_O{Lti'_il~c= ~~OSS1[~11`;' COl11C~ D~ COi~i111~~~~C1 '~ i L'[iOL't C"Lcct i~ll5'z
~ ~~lil'~" _' LO t1LP~l~itl ~_lt~~ ~ ~ ~_~~~_. J 1i11S ..dam ill% ~ii1117_ii~i ~~l ~:i,
conduct ~~ppl_oach—~~.~,h~~t is t~-~e ri;ini;n~~.r,~. cc~nd~_~ct, i~-~ ~~L;:,.~_,
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~~ 'i 1 :. 'ii. C~ -_ ~.. i ._ 11 L" i1~~ j. ~.lO:l '%!lc~_ _ _ LLL~~ ~ i i ~ l i. =~ ._
:101~~Llvll U_, L'C~i'~ ~iciLli~F.'_: ~I~~Lt"~, ~'i1~ COULD COI1C~_Ui1C_C~ ,
i.li .."~ ~r: =~L- E illliil; ZfCillS '~:8y'S LG ~G ~U1~_ !~" OL j~L'ctCt1C' Il`
medicine ~~~iLhout ~_ 1~_cense that presenteci minimal or
Lr~atrr~t~t of ti~~~ ~ic~: or ~.fflicted ~,:hic21 h?s quip
i,-~nocuous r~~~ul'cs—~1~~ uEili_ction a'c sLa~;e could Le
a co~~~nioil cold, or_ a sprail~ed ~in~-ei- - and Ll~e torn oj-
~i=~=ct~C~'.c'_RL cil,: cQCiiOil]_ f~1GIl r0 =Ct~~ 1i1 ~_Cl ~iCl ~~7~1i1}~: ~11~1Ci

,i
oL she appllcatioi~ o : icy- to mi.1d ~~ ~i.L]_11~,, slated the
Cot~r_ L . !_i_d . j

lurni_n_ to i-i~= r'~-~~~~ ~~~L~_~_ of g~~~-~i, bodily h~i-n `.
L'l~= !_nLl- ~ .~:ct~i. 011, ~~`~ ~~:0~-: ~i1 ~i- Gl 01 ZEJ '~J011_~C'1 CO1lSL1`Lll~~
~~Fv'"t.1O!_!~' ~_~~;;"17.1.ti' 11lJll~V--ct11~~ ~~J 1C1~L1C3L1.Oi1. ~L~~c''.t GOC~1.1~~
"1 c+ 1. i' ~i ~ l~' ~? 1 ~_ ~ ~~',~ 1-11 _~_ t L~ ~l ~ Tl 'L ll .t 3 Il ;1 ~ i E ~~ 1 ~_ 1 t ~ l i 11 ,? ~ ~ ll r, it
it V Il =. fi ~I_ ~! C~ L '~l L ~ ~. 1 E~ ~ L l ~,' G O 1~1 V ~ ~ ~)'y L fl ~~. i 1 fl ~'! t L L ~.

~ c0',~~iC_---'-, 1_}__ 1i~'' iiL ~i'l= 'v 1C~l.iii.~~ ~~~L 1 i .Li~f3~l. ,
~̀ rr; r< < to she phi.-d~ _ ~ ~ ~lcllt.8~ 1! i1l~=S , " 'L'LZ~ GGL1L" L

sa ~ d Lyle io1]_o~. in

1 L 1S Tl1t Ll_1-1-i~~~l I {GL c:~+,rl~]1_G~ t0 EilVlSlOi1cn~ ~: he cur".fern fro;~1 delusions c ,~i-anc~ur ,b:_liev~_n~ hirns:~]_1 1~o be the Pr~sidel,i~ or the~.riit~~d States . ~n illdiv; dual 5;;~1c~ ~urgo~ Ls~.~::i.illotit thy= p~o~~~r_ licen~~ to ',:~ aU1e ~otL ~ at such a c eL son t;~ed no ~ lac_ ~~l~~r in;~ ~hc-r,ati~~:T~t' ~ lire in j ~o~~~Ldy, ihou~h s~_chtrr-_ai:~r<<~~.ZC, if cot~duct~~,~, fo-r e„temple, ~~.,i.~lloutcA~EL~1SG~ fllc'~V ~Ec`1~ LO j~~1[ i7~'~Q IO?" -[;f~o;-e p~}%c11i~.tric ~,Ltet~t7_on.

i~i0 ~c I'll<~ i.: ~,~iC F'i'•~ll~i OL~~iS CO~'.0 L ~'SC~lcL P_Cl dl;~i ctt ~:E:~:i1~~1~
C o ~,~__ ~Ltain L~~~:~ oi_. ~_t~~r,' or t~• pi_cal co~~~lissi_~ ;~. of
~~-'.RC: ~~,1i~1_ll-, l~:i'CIlC11l~ ~r1~iZ0'~_l~ ~l Zl~:rll~c. ?1,'-=CC?U='.115 ~IIU~

- ~~~ -

Case 2:16-cv-06874-R-FFM   Document 1   Filed 09/13/16   Page 92 of 146   Page ID #:92



,.,~~O~~L:r ~_ ~~" ~ _x:11; _C!uCl i OI;~l1C~ ~ ~ lc~.~~t L"1Sc:V CO 1CiLiC~~

appi.o<<ch t_o inh _r ~nt].y dangerous ieloni~s and i5
c.ol~~~istrn~ °„~itl~ ~atcLell — bui: inconsistent ieith tl;e
"ordit~aL~,~ com!Zli~~ion" c~s~ employed it1 `Iichols.

P ~n~~l_~=~ ~,~ F~~I- 1-:-rcnn~ ~1~tiJ~ 4~ Cc11. 3Cl 615 tll2
C~lirornia Supreme Courr s~~:zng~ back to~vard tiZe
o~.dinary comni.ssi_on at~p-roach, ~lbcit sorr~~~~ohai. c~paquel.}~.
T1~c victir~~ , J~nl~ti~ Lic~_io, h~r1 been u~il~g coc~i»e ~n

C~31i_V i~~tS1S iOr ~l~U~l f= S1~ Iii011~.11S ~icLOLc 1~L" C~~'-:i~t"l.

dll t~1a lll~~i7~ Sllc ~1~C1 1~1C~ri n - y-r~;ln= ~ ~~~ti
_ - - -- ~ ~ ~ ~~1

C12tEl~Cl~l.11t N~~t.i=LSOTl c11iC~ nllU~ilvl" ~11~IlCi , i~clt.tEL~0i1
r_
11_'.rlllSli~~G ~ -lE G011Cu1172~ \J~l1Cll iiciS 11~~~~S~GC~ ~Ll iii1111~ 7 ~j~~

tUrIPS L1CeL10 ~1~.1~ tr0~? c'1~L1tE COCc1111~-1T1tOX1CuL1Cil•

Paterson plc-ailed 5uilty to tl~r~e counts of_
;ol~a~_ir C<=.li oL~;ia H a_th ~,_ ;a cts; Guc~~e ~~ctio~:

1:L~~J~~ ~~ - t~ iliCl~ .,Lc:t~S.

[E]~,-ery person ti~:ho tr<<n5~orts, ir~~~~~-ts into -this statE, se1l~,turnishes, adrninstEr, or~1V~S c'llv~j~' ~ GL vi=1~1-5 t0 L~_ri_ilS~~O~~~~ 1Cii1~vi:~ 1i1~ LO~ t171~ S~a1= ~~ ~ SC11~ SU ~11~iZ~ 3C~CR11li St~l'S ~or ~iv~ a,~~a;% , o~- a_tt~~pts to import i1~ i:hiss tate o,- tranvpor~ (]_) anv controlled~ut~stance shall be punislle~] ~y1[;l1~L15011TiC~l1L i0 t~~i"~~ ~ FOUL ~ OL" ~1~~~E% ~c1tS

1~~~C:II L~CCl~:`lll' i'2.tCELSOiI~ ~ L11~V ~~.C~i ~O ail:
r - 

-

~CLLlOL~ ~ L~IJ-~1c3,~ CL1aL'J2S ~ t21 LilCL~ COL1 1~t, Q1_S~Il1_S~t~C~

r l1c ~illil"CI '~ L" C~II~ L~'2 cl~~l ll~~ ~~1!1. f~llc ~~~~U1=1 OL '.I~7c~:1.

L 'L11=i1~.C1 tl~E _ll~i~11_S~<<l. i)i~t`ri1ll~ OIl ~[1~ i t~Illii~LCi1 CO?1~llCt

c7lld~_~~~'~ O+ `~ntCl~lc ~ .~ c'lllC~ B~ tL L ull~~l~ ~t7'~ ~~OUL t OL .tai ~;'~-~l
1C;SOIIcC~ 1:11~t1. ~Oilic t> L~1:~ COIl~1'O~_ .~_E'C~ L'Cij~cillC~- CO'vclPCl

~:, -: -
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'b' ~ '~ C i_ 1 C) ll ~ 1 ~ ~ j ~ ~l ,) [_ r: 1~ O i, l i~ [ i ~- 7- :? t~ t: 1 ~. 1_-1 I_l ~ f- i) 1 1 R i_ ri

'~1 ~_J ~ ~1 a P. 1 1. L. r' .

ll~e C_1_ii=ornia SupLe~~:~ rct.-el_scd: i;ririn` ~- or_

the Cuur_ ~, Justice E~et~l~ard e;<pl~ined Lhat ~~:'~1~.the~ a

~ ~~-io]_ation of secL~_on 113~2(a j is inh~rentl~~,~ dance er_ous"
c~epenc~s upon precise]_v ~,;hich s~~bstance i~ in solved.
'I"tt`~ pLop~i- iactua]_ iiel.ri of r~ eren~e i~ t'~ot ~u~t ~,r~ ,
~ubstar~c~ co~~er ~1 b} tl,.~ provision, buL in~Le~.d t':i:~

p~ecis~ substance in~-o1.-,r~.d il~ the cage. '~1°ne GourL

~ ~ii~si_sLecl ghat it ~~•as u~i,~~ ar ~b~tiact aiapro~~~ h -

1 t, i = :<~~ L c~ S S ~~_ V Y' t: JI F C, ~_ ~= CI j; ~ l := J O V" 2 L f i'; c: it L ~ ~ 2, ]_ ~:~ 1 1 ~ ~', Ei l l ~ l 1Z i ,': i~ O

of an actual i~cts ar,proach. (Patterson, 'r9 Ca1. 3d ~L
5~'0-6?1.) T}~ prop'-.-~- qual~tun~ or thr~~hold ~_,i ..i,t.: ~:~a

~ ~hi~n ~o-~ohabi]_;_L~,.~ ~ — aid Jus Lice !~el~~;~rd. Id at 61c .
- - ~--• ,

~)U, ~ I:LL~.I~_8~it1I-t '~ CC!C~':1.~P_ 7G~` a il1'~~1 ~LOC~u}'~111i`_) G'-

C~:+mac Lfl . 'v"7.+=~d;"_C~ -~ Il C'Cl~: ~ ~~t'D~ ~i~l~~t ~ ~ .' r,ti~h`t:L 111 C}-.3'= ClU~ ~ ~l_C~li

t~;oulu i~~-.~~1~~e ~~~ statistica]_ anal~~sis, ~,,1-iici~t ~houlcl b

~cLLOLR Cl 111 Lilc L7_LSL 1i1SL8L1G= '~~% « Li 1c J_ C.OL11 `L Ci~1

C[ll ~ll(1

ri ̀  iSC~i=t~~iltll.Tl~ r LLLL~Oi1 ~ 1=L1~ i=ECI'~1]_~~L~ ~07~i~.

% c"l~ ~ ~.i1? l~~t= COU1=t ~ S Iii=1~:~12L LCCLIS '~,~c"t~. 01l i.li i_=1 u~D~_l_S~Zi~.P_i?'~

of a "t~i~~l~ proliabiliLy" th -res-i~olci car ~-isl.:. `I`l,~e Cou?- C

Cj1C1 IIOL { O~~.Ll~ G11 ~11t_ L~CLIIc:~_ I1F'1C~ OT L-~iP_LE=I?C~ - c.{C~'~~

L O ~~1~' L}1~~t ~ 1L1 lit= CvilLc;iC Oi Si_C~1Qil ~ 1_3~~1c!~ CCi;-'_

~~L"O}~EL L~'icLG'ilC~ ~•:~i~ t~1 ~r~cC1L1C C11ll':~ 1[1~'OI.Vc~': 11l t~LZc-

Ct'l~cs ~ ~~ ~~iL - ~~iiC~ ilU~. c.~_J_ CiLU~~ COii~"=LOCI ~'~' ~~~lE S~;'~LU1.=.

(Icl . a L 6Z~. } On Ll~~ su~~tc<c~~, that l~tL~r 1101 cii i.~

%1~)Jrc._.:_ c"iS ~ lJ.li!ZLc,l tOL,ll C)L ~ ~ Jr.LUu~ L._.~LS~ ~ O1. ~ t ~. c"lL

b J -
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C011C~LC L~ ~ ol1c,'j ~ l .~ ~ll,i ~~ L,~l~ _=',l~)',.1 ;_P~ f~_"~_C'._? l= inl ~ ~ ,+~li i~:

~_l~G ~UL'L- L c:Cl~j~IldilCl~;' 1:1~15'L~_Cj t'lld 1,: ].~ `,;✓1~ SL7_C~:111~ CU
,mil 3`J~f~i"~!C~ a7~)LOcC'l1~ C;:i,11C1.~1~' 1:~']2CLlii_ tl~!c ~OVPLiiEll~~S
p J_r~_ fo?_ an ~ctu ~J_ facts appioach. [ghat Lhc Cou~.t i~~c-ant

-,~,;Gs th~.t section _11_,52 a) is divisbl~ - in other ~.~~rds -
it contains as r.~~an~~ diii ~r~nt offense as substanc:~ iL
co~;er~. ~Cf Dc_~c_~_~~1-~~ ~~ Unite _S a ~ r ~ ')

_ — ~ t _C~ ~u~~~, ~U1~
13~~ S. Ct. ?276, '?2~~ (l~c~ldin,~ t1~aL r:he~~~ d~t~r~~,-~.i~li~1'
'~ti~C11C~1 rLJ_OL C.Ol~~ 1C~lOil~ C]Uc~l~ ~y' c._S .~~V101EL1fi ~~10111~.=~ ~
u~~der ~l-~e tedcral :Ar~r~.~~d Career C?-imi~nal ~cL, cc,u,- ~~.
may look a.i. the f~_~_t on1_}~ L=oi rl-~e limited Z~urpose c
ascer~~~inin~~ ~, itt~ portion ci- a divisib.Le cr-'tr~~~_l;dl
5 ~`t1=~_ll.0 i. lc'_ CIcL2i1~1_~i~~ \`'c« =1C%Ll~tl~_}' COil'v1CtCC•. t_]I1:1~~_~ }

l flr_' C!~11t"_Ct; L~C~ll~l]_ i-1C~_~1 OL 1' 1 ~"L- C17~: c .cc`l~ ul~
c,~"~~ii~L COI1CCji~i"11 Ot ~~i~ TJLF_C'_:>r ._`iii=11S~ ',v1L'[Z d'i11C.~:
~' :~,~=',011 ~.J~tc C~"1~:L;~`=`1—L-i_ri]_~~111i1` CGI1Cc1L~~r~ Zli~ ~OUL"~ Ci1C~1
n~~t Look at Lyle particular .~ay~ ii-~ ;~hici~ Patt~Lsol~.
il~LT11Sl~P_r] 1.=i1` CC~C~1ilc, D~!L lilSCZ=trl ii13~1 1`l: C.ZF'~-L Lf"ld~
statistical ~~t~a7.y~~s should be col ducted on re~~~and.

1i1.J ~'~ ~:~~~~~~'~. ~O'~]L t ~ S Ui-iC1ULSc!i1c~Tl~ O S ~;~ L1'~ l=1Cul

c~il~i1.`,'Sl ~ C011l 11.ti1~ L"`.~O tillll;SS 1 115 L ~ '1 C~~! lO:lS L1~~.tEL
~~1c1L ~i1t_ ~1; ~i} ~.~1~ ]_S 31!~~Cc.,.L~ I: G1= ~OCl~.L~~ -\~IlCiC SLdi.l~i=1_CS
cl~01 1 i~ r~,!C 111C1C~~~11Cc Oi CIC=iti7 lilt/"Old%cQ 111 ~1]~ 1_li:~Ca~10I1
~ ~ ~'ilC1oL~~:i'„~l~t r~i= L~tL1Sl;]_Cctl c1 t1 11_~'SiS ~'i!O+;ice ~1i~1~ ~1Za
GourL ir,;.pliedly accented an oLdinar,~; ccmmissiol~ rield
o r _ =r_ •:~.Le~;c . ;-arii=. r than a c'~ _nii;~~!.i; cor~cucL ~- +;old o~~
LeL LC~l1C~. ~ C011L C Li Lil~~` CO1~Cv'~LTIECl '.'1].t~1 i;11L11filLli~i CCT1CIlli.L,
~UC.1 ;rte: =i.p ~"~%_~.~rlr=~_-L Oi Filij~ 'ril_~~1~ ~ 1S I10L 11ZC!=L::~~rCl ill

- bb -
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i_ 
-

,_ ~~LL1.~ LiG~ ~. ~~~iLl `.~c L!l~~' ciLC 110 ~L'O[_ ;~~-tVC 1. Lit=~ 1.~=~f~ i-

C~%1il~;GL- OUS i112~i;il~"~' 111 ~;:'tl~ C~~ ~~ZE iElOil'd C,'1'it ICE CUiili~!1~L~=mil.
A., minin~u~,~ ~~~~duct ana ~,~sis ~~ecessaLil~; it~volv,~s cci~juriri
h~ipotheLical dcsi:~i~ed o minimize risl~;, Chem aslcin
~~ s~ethcr that 1lypothesized rninimiz~d risl: ~noneih~less
beaks throe h the thresc~ld i=or "inherent danoerousi~ess
to human life." Tl1at is ~ah~~ the Court in S~Lc1~~~11 algid
~ui_rou~l~s ;~a~]~ no t~entiot,~ of ~tai~istics. Patterson,
C~~~J LOLl~1'dSL Ci1C' L'cfl~Bi;C~ iO1_' Li-1aZ C;iLli~. C011S1C~~'La~1Ci~
of sL~tistics, ~.~~hic11 can only b~ piol~ative as to the
~i ,;Ja.r`^~,_ nr i~~~_~~,.~ - ~vi.:iii.,~l~v~I; OI ~~11c Ott~l.SC~ 11.

c7ll~St7.Otl.

~~iG L,fl11~011;1~! :~~i~~Lrlil~ ~O~lt" ~ S ~cty =Cl ~~i1L~Cl ~17~
~„P~,1- t~1- ~~t ni~1~_-pi-ob~Uility-l~~-tl~Le-ordinaLy-com~;~iissi_on"

~ll~pLO~.C;1~ 7_il P~OD1~t V 11=1I"iSEll ~~_C1C)!7j Ci C~1 fr~'ll j~'~% ,
o ~. ~rr~~, l_ ~cl L~~' P~~ot~l_ ~ ~; . C1~tun, (~Li0ci1 45 C~;1 . =tip il!'~ .
I-i~~.7s~~« had ~i~, 4 r, ~,'~~0 to one ~chaves , ~~;i~o l~~ d p~~- o;ni~r~d
to procura soae me~ltu<<1pl~etamiz~e to-r Har?sen. 4~~lh_t~ L~r~chavcs
P(_~'cL ..ciCii~ L~~IC ~ t'ictl~: ill idcI1~ ~O ~Cl~d~ t~S ~ ~i~,~L Liil~il~ dC1Ci

L,ar~ ,cd on tl-.e doo;= sere-~rl Lime: . i o one ~:n~,, ~i- . Hour ~
later, c-'nen Ilansen Mill 1~ad not l.eard bac'~: fr~~~~
ECl1dV"t=~ il~' C~L'O:'~ ~)~=iC~: t0 ~~li-' ci~~c"iLtiP,clit: c~C1C~ Sll~i; 3`L

it i rorn 1~is car . Ong oz Ll~e Uu11~ ~~ ~ ti ucl~. and killed
a ir1 ~:-ho ~.:a~ sitLi_r}~, it} the 1i~ ink roo~:~~ ~~:itlz I-~`~=
~rott~eL (Id. , at ~U5-306. j

Tl~~t~-Justice Ge~r,~r ~.~~rc~ 1~2 Lor l:~~c Court, i1o].d7.n:,
L'll- ~ ~l-,OG~ -iil'~ 1I1L0 c'11; lil~l~'.~11~t;Ci C~~: 111T1~ ROl1S:' ~;<'~

i~~n~~L~l~tl~~ a~~t~~crou~ to 1-~t_~!nan life. FLo~;l coils isLcd oL

~ -_ ~;
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,_ i_ _ 
~- 1. _ /~

~_t ~.~: ~p]_1~1.Oif ~ ~_ 1 S .'LL'v~ C ~c-_ ~1L~il_ ~_L1;_ ~~OI_l~- I_ ~ fi clC, ~_L~ ~
i'i=]_E=~_:j OL LF'_i_ci- L1lC~ CI~L- ]_~'(=Ct O OLC:lilcl].-`1 CG~i;f~':1_ >S~Gil~ Of

L IE I ~~_011~- ~ llOt 1X12 i;11I11C['U!ll CORdllC ~ 1~ Cc 5~3L \- t0 CO.'.iilll

t~Cl~ L E'.ZGII~'

I'h:: discharge o1 a firearm air an i~hab'~~itedd~ce]_]_in ~ house-by detinitio~n, a c1~~;~7_lir~~ ~ currently being used zor d~a~llin~ purposes,~;~hether occupied or not' (5 24S) -is of c 1o~~y~:,,hosc commission inherently invol-vrs ~ dan~~c--_~ o hur~,an 1i;.^. ~n inhabited dt;;~llir~~ House isone its t.~hich pe~so~s reside ~l~d ~,-herei t 
~

O CCUj~c,Tl'~S ~:-r 2 ~2L1CY'c'1~_ly l n OL s'~Y~>> iri~ ~t7~
~ ,-

17L cCp]_S~S Iil 1 7.1111 a ~llll c'lt SUCK c~_ S t? ll C1~ -u?-e , there ~1_t•-ays ~ai11 exi_s t a ~ i~~nif ical~ t -1i1:~.]_ihooci ttiai~ ~.n occu;~ant r~a~~ b~~ pr~~::etl~zlt[10U:~r1 1_i. 7_S i~~L~ {~i1c"ii r~ rFiF?nrlpi;~ ,~.~'~' vc~ui1t of ti~.i~ ~e1o~~y `~~~n if, uL tl~c ti~r~.e othe shootil~g, the r~~idents of the in11aL~~it~cl~l~,-ellil~g happen to ~e abstract-as sl-~ootit~~ a~n Ali=llCl,Ll"LCD- ~i1~3~ CU1"Li_111_~_~' 15 11~rC1 iOL"Cl~~ic~_lllii~ 1~Ut]~USC~ -i~O~~.S ct ~r' clt L15r:: Gt ~ ~I11_ '~~,1i i ~ 
-

probabilit~,' or deaL~1 ~,,;itnin the r,i~ a~~in~ of_?~1- t _~=~. te r, .

(~T  . aL ~1U (~~~.p1-~~asi~ added j . )

J_~ 1~ CL"t1C3~ t0 110tF tlZ~t ~~n~=» 1~ 1~0~ !T'.~r.'1\;

L)~;,~~, :C~ O11 d CO1lil i011S~?l~E~ \'lE~a ~t1~ t S~1GO`llll` c"lL ci7 _ti~d'CL~i~.~=LiL

could_ ?_i11 soT~eone, for it Ll-~e Court had follo<<,~d the
!111 I1]_i'1LIR; COi1C~.UCL c"I~~LOdC~1 t31C2T1 117 _53tC11~]_1 G1- ~ULLG~~~~C1~ ~

t1-~~ Lrsult r:~i`ht ~, e11 i,~a_vc b~2n diff~icn~. ~s it nog
possible nor ~~ ~lru~, dealer to b-:-~ak. in Lo ate apa:~- tn~ n'~

- ~ _ .
1CO!il S'~ciil ~U ~~C'_L11 ~ «tICI ~ i1IiCI1ll~~ TlO OTI ~ClcL'~ 11=~-c ~.

:not bac'~: ir~Co L'«2 ~,~a~t~;~~nt ot!t of fr?!st~~tior~? ii ~i~~•~t
~~Cc1~.3L10 1~ I~O5~1~~1'= CEIII 1L Lcll_~=]_\,' t~` ~'~!~i L~1ctL 3i~L

o'i si~ootin~ into Lhe apai ~:~~~nt i~ dan,~~ruus to hui;~ r:
~. 7_ f c= ~ j 1 '~:` ~` it L Il J. L t ~1 Z i1 0 Ll ~ L. 1; c1 5 S i? ' L- G 1 ~ ~i 2 ?: i1,=ti U S t. 1 "~" ,__ l ̀/

~tl'ii': VAC Il0 vl'~c ,~i~i~ f UUI1C~ 1~1 tt1~L~:~ O[l CUl11.C~ 1lO~L i1Ui ~`j`Ll~:'

L l l i. 1 ~- .1 J. '_[~ ,_ L J - fi . J_ L ;' ~ L ~~ 1_ ~_ ~ 7_ I~ _~ J ~~~ i l'~: i) it 1. l

- ~jJ -
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r~[1ci.L .-l_ ~~'.,1 :;L1C~ll '~%.~.~~~>~._~~ C~ _~ ~l i 'L i_i i, =i.=ifL~ ~ I~..r-_~~1￼>

i_'~1: ~OL1L i= .. .~ ," 11G~ lll~ _]"i=~L~L Ili ~Zt'~~OLiI~Si ~i i,,` ~~~~~
i~:il_il1_[P.lii~l CGi1Ci~IC~ llcCP~Sc~]- ~: t0 V1.O~_c^.~~- E.iln.~ ~GCic ~~C~1UI1
~ =:0 ~:~:'~~ZCi" ~ 'Life ~.,O~1L`L 4,x:5 lil~~~"L~~~~ Q 1L1 `Ll,~ OLC11I1~.1_~'
or a~,-~:-r ±:fie ce ~,~r, i ~s -ion of that of en~e . ~1

~ ~- 2004, Justice George haci uecc,ne Ch~_~ Justice,
b>>i. i1~=- .~.-~~ s~i11 ~,-r~_tn~~ i~o;~ the Court-, o~~ -~.~;1~1~Lhe~- shooti~~'
O L i ;.. ~ _~ i _ i= _ 1 ll ~"1 ~ 1" c 17 ~ 1)' C't c ?l ̀  G L O ~I ti Ill -=~-1-' ~]= ~ 1-= R,n 1-i ,- ~- T ~Zn

J ~)(~_; ~ -'~ ~- C~~~ -`; tl'-! l~i~ OV~ii:ll~.F~ ~i~i '~~~n~~l ~'• ~~i tl~ a
jLIL )~. ~~~~~'_)~~ ~~~ Cczl ~,t.~~l ~.1~~ ~ C~~ i_`ll~i~ilt L1L11?;G1' i:C~~t~cL"~~OII

~ti<i. ,_ ~:' l~.C~I~III_ l.~]_P`,Tl~lr;l~ —r~~_ ~-iic 7'~ri, 1 
._i: i1~., J~~.l.ci:::1

,,,,

~ZjJd"rt'ii'.:='11 '_ ~;C~2Cl 11:: ~ic3t=Ci ci lOL1Cl l'i01S'."_ ~L1S ~ Ql1LS1.~~E. I:C
;',t"ct''',~i~ %i i:11.S vlli~ ~lllr~l iii~~~"~~~C7 t0 'L 1~i! 1-0ll~ 1_l1CQ`:1Cc~c:Cl

1 ' - 
T,

\i L~l ~~i i, l : ~ ~ ~~ ~ ~t i_ l 11 ~.. 1. 1Z ~~ LZ ~ 1 l.i ~ tea. ~1 :~ Q j
_ r 

[Z i c~, L? c~_ ~L' ~. ... ;.. i. - ~ ; ~~L ~ i~

Lit='.\~ 1. ~~~+~1 ~ i~.~l~:~L",~t.0i1 1~1.i"EL'~ ct ~110L Wit% L11cti~ =':~ t.iZ~~j

~01~'C1i L'c. i '~O 7"ail"i ; .0'J~L'~SOil ,;?~~:GL '!l~0 I~i1c f~:~_Cl~i l~ O~
~ Cl~ SLLC- ~i= L]_i~~Cl T111~= r;1n1E_ LOL11C1~~ ~L"1=1r_7_fl'~ 01~~ ~L

~~i1`~'i'. l 71 i.[iC [.7~1i.~. Ot Lll~ 112~Ci ctilC 1:1~_I1il>> ~"11[il . .~CCOL-Cl1il`
~ O O1lE .~~'C'.'1tTli~:~7 r:_n'L~~~~CIi ~i~lci; ~ ~5` ~~~::C~~

; , 
~G~_~~:

i_i"lLO L'ti` ~:~J~LI '~l~iiL L~I ~C~1Il~ l~_Ll cit. ]_ !J7 1 ~_C ~;.~i
1=i1 1=~11'<<i ~J_~l`? ~0;.~ Ol~~ i1~=i:~ U"i=0t:c=Ll ~ ilLO v ~- `~rdi~~~cli 7t~7
o t~~. of Rol ~~r-Ls acs. ' ~ p:~r',~:~ ;_i ~'el-~icles.

7 . Tu~tice G~~or~:~ ~~~.id nc~~hn~ about ho~~icid~ ~tatisLics1 O~ ~~:OOtlI1:~ lil`LG -?~'11_C1111~c ~v[Z1Gll ~7L~~~~~~1~~_~:' ~lL'c;LIOC '73t't~I~-GCl .
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i i,~. i1c_ ~ Ui_`-: rL~ii l ~~. ~ ~~'.J ':_L ~ ~l`J11 C~ L _~:.i,.l~Il~i I '~;~i""'~.

i :l l 11- ~;l :_ . c! i ~ ~ L t=~ C 1 it ̀  1. it ~ ~ _~- ll :: L "c Cl i .Z ;1 '~~ 'L ~i1= ~.' C O li ~_ c"1 ~ ~ ~; r'

such ~_ . ~rciic L ui~ ~ f indin~~ ti~a ~ h . hat ti-iola L~~d Pen ~1_
LCC~e ~GC~lOil !=1b J (~1SC'1~d1'~1I1,~ c~ L7_i_cc~1!i 1T1 c, '~i05;1_Y'

n ~~`li_ Gnt manner. i~~ Ca]_ifornia Supr,J.:: Court a~ i~_~::~d:
a~r~~~in:~, ~,ci_th an ~arl_i~r Coui-t of Appeal decis~_on
holcli_t~~J s~ctiol~ >4b.3 it~he-rentl;~ dan,~eio~_~s Lo l~ui~~~n
]_its. CI,~i_c TusLi_ce (=~cor~~e expl_ainFrl.,

"''The ~ ti_a~~ic death of i_nnoc~~n~ a«d of LenL~2nd~m ~'ictim~ a~ the ~r_~~,~lt of ~l-~~1.d i~~~.h;i-~il~` of L ~ rearms , h~,~ l~eco:~:~ analarc~ingly com~.~or~ occtirrtnce in ot~r ociet~;--~~nP7~~mc;~r-~p r~~ _. ., -„ -.`~~, CviiC~Lit ~V LIlĉ~llb~.1l`..
~ i

the (Court of App~a1] re~.su~ned Lhat theorfensc. i_s inherently d~n~erous because ii.7_LIVv]_ViS t~1~_ LZl%~"il~v 1P_t~l~,l 1.Il~~LLf11c:11L~11_t~,' O`ti, ;~~i r1L~~tli1 1L"t"1 '='rO~S llc~l]_`c~I1C,~ lI1 ~ fi72ll1tcL-that `~cou1_~ result in inju~~~ ur ci_~t~i ~~ ~~~lr~L'SG1,, ~ ~ ~~ ~~IU _i~ Lt ~1;~Ci~Ci ~l"13~ ~ ~ 1J!~.;i1lTicili. -~Ic(1Cj~_V CvR~~~IUcI",C~S ~ctL~l 7_Tli~~2'L'C?lt~ ill ~~1~~2 2.CL
i ~I_citat ~ on ~ eve~~ ~f t~ne bull=t fortuzLou~l~ -1 ~11s so as to injure ~~~~d not L-il7_ . ~ -1~S L~~I='~~IS~ ~~il 5i_ ~~]Li~ ~ ~~~1- E.:=Ur~uOS~~ C1i=~L L'i7,~'i'~=~:L C ~~G~l~~ C'_ 1Il 'LIlY'iii5 ~ :~ ~Jc`1`y~~~ ~ 1lCl ~~_1%~ t. ~l Lc'-350~~:1-ia b1~ person in d~~t~-n~~llt ~ ~ituatior~ ~:,ou1dhave `~r~asol~a,l ~ gLounds to su=~~~ct ~l~l~.t~~~ople ~~~i1]_ 'o~ end~ngcred. ,,

(I~i . ~t 1 6~-~ ~;,ci . i

~O'l~~tL ~~OLI C~G~~ IlC L ~~ 11_ L'S [Iill~.~~L -~GO'~1~ ~}1~' ;71'OT.i~L

~r~~_la~ ~1G1C~ Vi- Lrt~']:E1lCl_' ~ 35 t7_t't1-^_ i1~iOLi= G~ ctll=tl\%S 15

~11C~5 i1~ 111 L'[l~ 52~~1~ ~~~_ iCE~ ~, 1_~t1 Li115 l~-_tit1CL1~~L Ctii~ilS2.
LEI=C'L2.LIlll' t~:c OL~i~11~c_~L` UL 3Vc1-8 j;: Cil jr~~'t~'?1'cr_ U'~ ,µ L1_LLc.Lf`:i

11l ~ ~1=05~~_~' li2`11'`E~l1L ~?~iillle'L ]_S Q 11~`L"OL￼> t0 11L1''~Tc.TI 1_lt c.
het e~~~_n ~t~e r,~ini!~,u:,,~ (l~a~t risk_- o~- le~~t culp,~ble)
conduct nrcr~~ary, to vio1~Le this sL~Lui.~ is dangerous
L O 11'Ii..2.L1 IJ_Lc: ~l~':il L112L L'[1cLr_ il_1 L v{ i c _ (l~ C11Si~~7ut'=~~
0 i 3 L ]_ L E ~~ L [I', ; 7 it CI ~ ~~' ~ 1_ C [l'~.1_l S ~u~- l.11 ~l Lc1CLUc1~_ CGilt;=; '~

- 7U -
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~, c ~" ;= 3 ~_ '_ ~i 5 ~ . ~ < <i i~ _ = U ~' 1 ~ O it S t 1 O L] ]_ ~~ i1 ~::~` ~~ ~~ i ~= E I i _ .: ~=i i ~~ ;_~ L =l l';

~.:LLt=ili=~_\' JL1'D_~Lcirl'C1c11 l_~~ri ~]lclt ~Ol~c011~~ COU~_C~ 'fi ~i1 iL:_':;=Cj.

_̀ u~ E`~`cT1 ~t 1c1~.~ ~LOLE~~UL LCill1Cl CIi"Fu~;'i c: ]- •~C:~ ~i~ t1.EL'il ~?l

1~11~1C[1 SC~:11~OIlc' ~_1~E~~ c~ ~Uil 11l ~l ~1=0SS~.~' 11~~~_7.~~~11~

~~:~ann~r ;here it is e~L- r_emel.y unlilc~ly that an il<<locenL
p~rsot~ ~~ri]_]_ uc killed, for if it i.s e>:ri-emel~~ unli_k~ 1_y
ehaL tllc ;hoi~ ~•i11 harm anyone: iC is not grossly
t~. ~~ 1i~_r~ce. Ti1~reLorc, ~~iLh res~ee.L Lo section 2'-'-6.~ ,
1 ~ ~ G = S 'i1 O ~ i , ~, ~i ~ ~~ ~ L- ~~'i7 1 c~'%"1 L c"t C i= ll c~_ ~_ ~= 1_ ~ 1 ;~ O i L ~ i ~=1 ~_ I1 C

o ~~e a e~; thc. result ~,,i11 ce that ti-ic ~.]_onv _

i~.~hei enL]_v danGerous . The Robes tso» Cot~rl~ ;lid ~~ot

have to ci-~oo~ ~ .

~cil_1LGL[11a ~I IDL~f'l~: L,011~ ~~J 11cAt. ~1_l~[lEii-_li~~_~' C~~tL7~'-: -OLS

1~10i~v s~:C1~io~~ \;'~t~ PrOUI_e ~j. j-iGtr~7LC1 , ~`J(1~~~ j4 C~~~ .

', tI1 11 ~ ~~ LTi tll~ :8.1.1;,' [I1iJL Lll il` Li011~ ,= O1= `''i~i.~' ~,. ~~-~ ~J ~ ,

C!~= ~.i~ ~,=i~:i1~ t.~O~:'~1rC~ ,~d~ ~LGl~~~cCl D~' 0~~=7.C~L Oi ti12 ~~3~_1iOLil1~.

iii~r~t;;ay Patrol for not hay-ink a rear lic~n~~~~ ;~1_~te. A

the otficeLs alighted fro~~n them_ vehicle, Hos~%ard restar~ ed
his cn~~ine and sped-oLi , pL ecipi Lu~inr, c1_~a~ ~ L-i~~ t
r c-ache~'~ ninety mph. Dur_in` Llli~ chas throw h ~~. ~ura1
cZL-?cl ~ ~Ipt>>~~LQ S~ZLI~ OfiI 111 ~1CflC~11t~11L3 L2C1 L~.JO S tG~ ~ l_~~'i~:

and crossed over to tree i:-ro~n~~ side of t~hc ro~~u. L~l~~~r~

~~Ci~.J~iLCl ~O~ C.~_GS~ LO CiOI:I~~O1JT1 ~1~'~T10 ~,t0~,':2VL~7= ~ ~ i2

o ~1"1cE~Lc Cr~~IS:'CI ~17`it ~~ uT=SL11~ LEc.l=lil'~ ~tLl illClCi~ _ll~.

~'~~it it ~~:as ~o0 1~.te . Sho1 Lly a Le_- tl~e,y~ ?a -̀e up the

che.~_ the d icers s ~.. Ho~,;arcl ' ~ Cl-ic~~;ro1c': T~:'<<oe run

~̀ t r ~~ Z 1 '~ ~R C c ~ 1l C! C U I_ ~ _ 1 ~~ C: `:: 1 L 11 ~ C ~~ L ~I L 1 '~ ~~ it ~G ̀1 J ~_ ~ tl = L 'C c

i~.00~~7.'~ ~1~7, ~~:~10 ...... ~t~_1L~_cC~ If~ tUi_I1t~C~ OI~~ ~~:d ~E1C- Z~~.'RO

- % J. -

Case 2:16-cv-06874-R-FFM   Document 1   Filed 09/13/16   Page 100 of 146   Page ID #:100



~1 _. G ; -i ;_ C ll .'> L O ~_ L i~ ._. c'~. 1. 1. -i ~ L i Tl L ~'i °;_ _ ~ ,_

;~~ 
~_~ i~' r101cc7L"Cl ~U10(~j(I

.:~i` '~;'"~'~~i :1lCi ~'i1=~..~C~ `~ [11~L1 ~_:=~~c~l Ci f= ii:`cLlld~~:~1'i~_'~l.ii~.

~ 1C~J_~i ~.~c~C~_7.~1_.L"L ~ i~~lOOQ ls~.S 3150 L~S~cC~ ~IICi LOUiiCl ~~;J

coil Lain '~o ~1~ he~~oi,~ ant cocaine . Id at 1132-113 . )--

~I-h~ jur~~~ ~,:~s instructed that i~ could colz~rict

~Io~a~.rd of seco~~d-degree elony~-~ru~_d~-r ii: it concluded

:~ _1.~~ t ~o~1ri;J~_i~~z .:.,~. 1:i11ed luring ~. ~.~io]_atio,~ cL Cali orni_~~,
~v'~i77_C~_ '~GC~P_ ~i=~~~1Qll ~~1~).~~ iJ~11C'l"l iilu..~~ 1L ~t t1.~01~ }`

~ ;
L O C~L"1~,'~E lip ~d111LU1 G ~J~11l~011 G1S~~'`c LCi =0'L t:~l'c

r. 

- `~
o 3iP_t~;' OL T~cL~UTl~ O! E~LO~='L"L\/ S:'111~ ~1c~:1If~ LLOTi

it~~L~uct on ~,.»~.- oth,~r_ t1,~eor} of n:s]_ice, -.~~_ich is ~~o s~,,: ,

1 ~. ~IlC1 iiOL 1C1~LLUCL Oil i]a~_li: a~ C.OT~tiC10ll~ C~1SL~~2.L"_~ OL

mi ll _ S f~ - E i~:l ~ L" l_ o _: '~ O 11 '_ i ;~. ~t T] 1 1 L (~ ~ 0 1 ~ 0 (~ Ll 1 =l ~_ 1 ~' 1" ~ L ~ i_ ~_ ~ Ci

L̀O plc r i 1•n:i~~11=~ ~:i~:11Cc ~;111f~~t~~ ) ~ t 1i. .,_ 1'E ~O CO'il~:'1C~

r Or I~.:'~Lric~_ ~ C11~I~. L~C~i `~ ~llr~~ SdOUlCl ~_Z~tV t0 CJLZt;1CC U1l c~_

~]_on~,~-r~u -r_c'~~~- thc~~>_-~;- . During ~ Ls d~1i't~~LaLiori~ Cl~r

j u_~,- ~~r~t t~-~e tr_i;~1 judg a note ~_s1.in=~, "1t app~~ar~

111 i~'i~r_ X11:; LiLI~ ~lvii~ ~_ L i i~ ~ L r: 1` d ~LI11l:V ,-~..~ L11C1~ ~ lIl

S GC~1.011~ %v~~C~~ _ ~=ilci~ C'L~ctC <<1Ll~t i'-;'_ ~ lil~ ̀L`,~ VGtC~i_: L

for (Leval_ Code section] 1~7 , , e~ or ~~o: " (Id at 11',~ j

~_llL ~11c~1 ~~_1~~F ~EC:'_1ii~i1 tG 4P.S'~vct tll~ C1UES~lOTI c. T1Ci

~im;~7_v r_ep~at~_d t~1E_ il~sLi_uciions on ~~1onv-r~,urde~~- ~lnd

c~:us, tiol~,. The jui_.~; convicteu No~.;ard of ~ccoi~c-c]e,;- ~~~_

I~i~llLC1C1" ct1lC1 _. '.'1_p1_ L1011 Ot S~Ct101Z %~~n~~ ~ ~:i~-1101 S L~it~~~ :

i ~~ -

Case 2:16-cv-06874-R-FFM   Document 1   Filed 09/13/16   Page 101 of 146   Page ID #:101



1~L1L"SLiI.11'~ L?3<''.C~ OLD 1C~t- ~Il V101%;'L1~~Il OLJ r~Ct7.Otl ~~jl~f ~.) .~ a11C1 ~fi~ ~iIIL- jL1C~~ `<:.~1lCl~ l~Cl[_~'2ll 1T1 ~ tr111~ll1 Ol l~:'alll~011 Ci1~Z"C'?21"~s tOI~ ~1Lc~~':~ OL L7C'_L"~~IIS O-~ E~;"Gt~~i~V t1Z~~ j ~LSOiIdL iU~in~ the ~rchiclF upon conviction, sha11b~ puni_shed b~~ ir~prisonme«i in Lh~ s l a ~~prism, or by cot~iinencnL in the county jai].The cour~ n~a;~ also i~~,po~e a ~it~eoL ~a~~ ir~pose vo'~h i:h;~t in~pLison~~nent orCOil L lilE~lGtl L d1lCl i 11"le .

(b) For pui-poses of this s~ctio~~, ~~-~~;il:l t~7_-Ol" ~.v~:ll'LOI'I ClJ_S"_'E`,c`'.I:C~ i0i tl~C S~'.'LC~~: v' 1. ~~c_'?:SClIor ~~roperty includes, Lui. is r:ot 1_ir~it~d Lo,CjLl_`'<<lll~ s.Jllll~' 1~~Elll~ O? ~iLLf~nLlLlj LO EZUCl22. 1.liL~ll111 ~~~ICC Ofif1CCi_ ~llli"1T~', ?~1'111C1.1 ~1_G`!-~iC~~ier thLee or mope viola~io~~~ that aLe~s~ ~_~ned ~ ~i-a zic ~-i_olatio~~ voi~~t countunder Section 1?~]_0 occurs , or da,~a~~e

(i~~ , , ~.t 11 7

L ~ ,Z~roin~ in on Che ~1~~_i~~i_ti~11 0l ~,-i1_.Li~ll or
:'uLlLO l ~~1.Si—~`,2Li~~ i ~j lI1C ~_llC~1'l7'~ C~L7_'v';_ll~ 1 1 ~i it?dl'~11E'L

~1~~ t ir~s-o1~✓es 1=hr`e Lt z1_~~ ~-iolation ~oit~ts, 'tie
V 31.7_~O'L"Ll~~i ~~Ui~L~'R}~ L~OLIJ"~ ~~OLICIli~~Q Li~?,L ~. `:10~_~t:LC, L~

G t SP_rt~011 I~l~~`~.~ 1S IiOt 11111tLEIlL-1.' C~~ai~`cLQl1S ~V

'Cll~i~3ll ~11i_:

V , o~ =-r; one ~:,~,t are a~~i n~ci poi~~ts[that c~~~ b~ committed ~ai~houi~ endan~;~~ril~.~,h~.i~~lat~ life incl~~de ~lrivit~,~ <<n um-~_~isteredchicle o~,;ntd by ~i~~ dLi~~r, drip-i~;~; ~,tiith ~:Sll'-~~CL1C~ C7 Z1CCiIS~' ~ QL1V111~ O1~ u C11=`[7~.:~1~i C:L= ~_1 J'L1~7-}' (fIOLF LiZclll » {':ill~~ JCL" iIOUL ~`'i~C=ll ~ti11;~~7=.~" "I~`~~Cl ~_]_ ,~:?li. 12.5 llut i~~cii T~VS~ECailin=~ Lo cone Lo ~ ccmpl`t~ s cop ~. ~ ~ stop1~ 1~11~ c"t!~(1 ~T~cL~;1Ll` c~ L"11~L1L rLli'Ii ~~:1t~lOU`L S1_l~'?l-111'~ LOL lt~l~ Lt'~L ~Jc101~~ Lli1111?l~.

(Td., a~ 1137-1.1.3 .)

- IJ -
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11l C~Ci;_].- ~.~,OLCI~ 1. ~ ~c1'~OII L~_=~~ ~'. ~i'~1 =, 1.1]_11_

p;-~i.1C~~ nI l~ ~ C:~i" ~G',' C'iL']_~-111 _, cill UIIL'=`1~ ~~~i=~C~ ~~~111C~_

i 7_rt'~'- Sl:ti il~~i1 1il ~, I1i i:~'-Ll\'~ I~1~11 ZOiI~ 2i~~ ~_dtG%

si~~na7_~ for ~ ~i~l~t turn only nit;~t~~-nin feet betoi=c

turnir~~, th~it cor~ciuc ~ constitutes "~:-i1 ~ f_u1 disregard

I I 
-

1=0?- ~~f~t,v of ~~~~r~ons or propert,~,~ as ~ ~i~.atter oi_ l~i~~;.
~C~~•.%i_O'~l~]_~` ~ ~~i:~~~117~~ ll1 SLCi1 a iT1~.I11~Et 1S T10t 7_IlIZcicTl~l~'

d ~~:nt,erous to human life.

r_ ~I t i_ ~ pai~~.~ u11y c1~~ar that the Ca1~ r:orni2 ~upi=~~~_~c

~~CLI1 f~ ~ ~ c1L~~~IG~.C~-t ~.O L'C1E 7.11~1~7'Cil~ Clc'11i1P_I"OUS1l~SS 1SSL1E

~_.. ~__ _' c.~ ~. ._ ~ L:"c~. L , a~ 1 L CU.^~J1~ L~1,' 1 J1iCL 2CI Li7~

~,~~i1r11~~ reckless a'oat~don of the deiencant' ~ actual

1ri~rii,J it ; s rquully clear that the ~i 2==~ ,-s; Court
d~i~~lli.- c(~ ~ ~O_"J1~,_3L`i CJIP.~11SS10i"l ~ ~ O'. SECLlOII ~~(J(.~ ~ c~

7 12_c~CL U1. LC=f~i~1tC~ tOt 1~~ Cl~tll`?ci_OU.~11 55 all2.~_~'~1~-

~~~_L~i10liIJr'1 l~~ 1~ l_C!'i~%O S1D1~ .:l 'LL-0L1L CGili')1cL1 11S1~+ '=

i t I 7
',_aLi_stic~, ~o Say eacti~,- ~~ 11at ~1~.r ordi~~ary oi=

'-`a~c -ra~ section ?~Q0.2 ~,~iola~iot~ 1ool:s 1ilc~ -- it ,..~~st
CcL~ct1'~I1~! Clii;~S' 1iOL 7_L1V01~%2 CI -~ l~'1C1~ t1i~~'-~1X [I':'~L1 cl~~',Cl

s i=,t~~,]_j_n<: for ;:i~'1-~~ ~'srn~ a tad 1~ te. I1':~_ _I-~o,~ ti=c1 Co>>rt

cr.p i o~:; ~~d a r~iin; ~~u~~~ co.~;luct field o1 reference, ~,~:}iic:~ i_

to sa~;~ , it ima~;in2c t e Easi_ risl~_y conduct t_zat

nonc~i~~eles~ ~~:ou1d cot~stitutE a secLi_oll 2~~00.2 ~-iolatiot~,

~~~~Il c"_1~~,~:ICCI ti1O~ I~'~'~~O;:tl~'t1C~1 Lc:C~S IlOL LO ~D

1il}~E-r~ll~~_)~ C~cTI~eL"OL1S t0 11Uill~ll 1.1~c.

1112.E briil~s u~, ~]_na11y to the [:'.OSt rcC~~~~

;'~:jOr ~a1i~i~ini` ~~_IpL"=i~i~ CoUtt d~_Ci~lOn oi~ Liie SeCOnci-

~1=~Lrc L~lOil~.' ir,llL- c'Ic =L11~ _'~~Fnr~~~ ~' y(~}: 'p l ~~lrl~l~ ~ j— - -- -~--i1 ~ -

- ~~~ -
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Ci .~_ T ~l. ~~L 
_~_ _~_ ~ - I ~ ~_l ~ ~ c ~ _ I ~ f ! _ ' lJ ._ _ ~ ~ ~ .~~ _ . ~: ~. _ ~ ~ ~ . ~ .

Il Z ~ t: ~: L~ ~ ., ~_ ~. 1. Ll L ~ ~_ ~l .) L ~~ '~ L L ~~7 2 L, ~ ~. ~Z ~. ~ i. ~~ ~: ~•: ~. i~ ., . ,-5 ,~ ' ', c, ~~_ J ~`

~' L 1".- <.il `-F111_~ i~;ci'.'i~~L L ~Oi~'`Oil(' ElS~= ]_il L\f1LCi ~ ~ Vc171C1L

also fired snots into o~hcr ~ chicl_e. Tl,~ oth-r ~.-ehic_1e
'i-~= d darl~:ened ~~: i_ndo~.~: ~ at~d , tinbel:no,:~ns t ~o Chun a~-~d his

COIIl_~~~~LdtG ',d _S 2C~l~cl].1~;~ OCCll~~lECj 17;' t[lc L~`~'al ~~1T1~

i?~.~.;1i~r`~ ~ _, ~1c ~~L' ~Ii'l ~Zr L ~"L"_l_C_'I1Ci . ~_C1c Sl_"L:=~ t:~?~ ~cC'-~-~- `=~1~

?.LiC ]_~ C~..= ll'J~ C~_t~ iL ~ii10 Ii3Q Ll'~Ci Lii~ L~':tcll .~'.iZOt ~ .~_~~.

~t~ Ll ;~ j l'~1 71I1 ~,;~i5 COIIS'1Ctc~C~ O1 ~~CU11~1 -- C~F'-ie_- f~!L?LCjE'L

ci s==_ til? ]LL'j I::1C1 C? CII 1ilStIL1~~~~C1 ~i7.='~t 1L CO'~11C:

.,,~~; ,...~ 'n -- --- :_~_.,"~.~-~c~Lcc ii=iGit' ~Li:=~icL u~_"C~~i CiCi

th` unc ~ l,,~in~ ~_1o~,~} of ~hootin~ i__~i_o are occur~ied
~r~.}ll. =.~_i' <`l" ~l ~~'~ =L ~7 l~;_ 1Tl(~1U~~~._ O ~ 1~~i~L" ~111~i ~1bc=t ALL .

I _~ )

-._. p;-~ i~E:~1 ~~~:L"~_1~]', r~=~L~1 s.~~,S __ E~~:~~1-'G="c~~':1ti l ;i~~:-L~iO~I

~Jr. SC=COi1 '~~. -- <<-'1.~= ~ -1CI1~' G~lli=~lLL- 11t L8~_1.U~ClI_a ~Dcr:.~U~~r=

1t ~"1~i_Ci . COilL]:~iLV ~O C~~~.~,C~~~ O~- ir~LGC~C1Fi7~ ~~1~7i. ~il~c

..eco~_~,c~~-d~~ree ielonti% r,.~1,-cier ~_ul_e is nz:i~datec: L-,~° ;;t~.tt~te,
~̂ L1Ll_i] c!~ SO i~LOl;: T-I t=i.~- ~,- r'OL:1; ~ C~,Il uii~,`,i-i;=L" li`I~JUt L~i~~ L1.GC~
_ ~- 

~

~';~t11CL1 ]_5 t~[Z~~ SO -C31~_cll ~ ~CI12i~C=r' ~ r 11[~CilL~i~7.OL1 Cn, ScCOIlC~-

~~~~ 2r Lli;i~~ Ii~Ll~ ---- ~Lc,i=~lil~ ~,J1~11 F'?O?>].~ ~~ 1_YL12;il;i ,

surer_, (1_°u9 iu ~~~1 . 2ci ~~2, ~~9 , the C~~li o;:r~~ ~,

1UL%i=.=Tl~ l,Ol_l~ L ]=C LLSLCi LC ~:1~ O~1 L1it= O~~L~li=1.G_l Oi_ `L1:r

o C01~.~1 -- C~c~ -~ ,_~ ~=c~_Oil`; fl';Lii=C~~'i= L"L11..~ ~.;fl~CG tl-1= 1_l~lQGI"~_~,'1i1 ,

I I I I I t 
I (

i_e1ot~; ~~~ns into-~~r~1 to ai~c1 it~cl_uded in tact :,;itlliri

L~!l;= ;_=i~L1.Z~7.11~ il0`',11C1~~.!_' 111 ILc'Z3~~C~ ~ ~~}Z' ]LiL"`.' 7. 1~~'-~L!C'.L:'CL

v ii i ',_ i_~ ~.~'~ii~.:7 ;,nri :-_.~:t Oi_ ~~C;~llCi -Ci::= -~` ~:=~_Cil~.' [l'.111_c.ic ~_`

the ';.i_17.i1;~- ..a~ the "ci_~ r~- ~ ~ -- _ ~ ~--C~. ~:L.~~11_ i~SLl~ Oi _~ir~

- / ~ -
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i i_ .=':i f.~L-~L~G O! ~;553LZL i:1~i1 -, rl~_~i.l!' .~:c~=JOII.

_~ ~

h X1;.1- ~t~dant had s'_~ot an~~. ~ill~d l.li~ ~,:; ie ~oi_nL
blank ~:Ti~i1~ he was h~~~_vil~~ in toxicated. The California

~u~~rene Court ioul~c'i that the it~struc'cion ~~-as erro~~eou~
because the assault Baas integral to and il~cltided in

~ c.t ~~~iL11in the re~ultin~ homicide. (T~., at 539.)

It ~.,,~s u~ to she j~_iry to decide ~~ah~Lh~r the defendant,
under the circu~;~s Lands , really il~ vended to ki11 his

~~~i_fe o -r ~~;hether it ~~<~~ instead a ~.ind of ma~slau~hter.
The ~~~ose~~ution should not ~,at;e been ~~~Lmi~~~d ~o

~ ~1~GOLStt'c'1~~~ ~~?~ flSSa~llt 1il~Q 171L1LC{~'i" 1t L!1E1=E ~.daS ll0

1T1~i~~~~1~12T1i. ~~LOOL" Ot fil`?~_]_C:.P_ ct01EL~C70~1~11~. ~.~-r' ~

~s chronicled by i.he Chun opinion, so ue~-~~n a
ZO~I'_' ?I1Ci '~Oi"tLL"SCI i:~2:1~_ Oi C~~C1SlOilS :~~~~lLG~lll'_ ~L'L1~

S~~O~~: O 'L~1` T1~.1a1i~~ ti_11E ~,<iS0 1- EL[?L i= 1 ~O c'_

~~~~31.1~OrL112. ~ .. V~"L"510I1 OL [1~ ~ ~P,lE1 ~F'L~ ~ CIOC~".1112. ~~. ~

at X39, ~e a1~o T~ . , at n. 15 (collecting authori~ie~
Oil X11; ['~PY~{el" CIGCLtlll:= 1=0i1 Q1_h~~_- ~r~~`~~

~ UC~1 ll LtFL"1y' j?:~~~~~_e::].Tly S~1"lE~ OL ~~ Ci_glOil~ 1~ f~cVO1lC~

~hc scope oi- thi ~ ana]_ysis. It safe to say that Cht~

L EF>llC~l.c L~~~ ~~l?~F~ C0111- LiS11lj C~C-C1SlOil~ 7'ii l S :tt]_GC'l OT1 ~

j1f11~~1F C~!t~l?11t]_Gil Oj_ ti1C f !`r"~~1" rL1_C I;c~iil2i~' `L ~ir ~ 3

L c ~ Oi~~>" ~T~, ~l'y/ 110 ~i~L :~C 3S r~ T~LECi7_C<9~~ LO1 c 5EC0,lC~-

d e_r;=e r`lonv murder conviction ;.," ~~l~e tclo~y i~
~ ~ ~ ~a ssualtive in ~~ture. (C1i~.n, ~~~n[~, C~~1 . «th ~t

7.?OC~-1201 . j ~~

8 . Tiie~e i~ sLi1 1 the p~ssil~il_it~~ th~~t: certain
L C'~_0111~~ bill_ b= -111 ct ~l'ci)' ~'1=t~c1 Uc`~',•:2Cll ~ ~ciSS~il1~.~1~.'E,~ ~ cP~Cl
~ i i ~ 

,T1011-~15S~3ll~_ll~~r2 ; ~~UL L~17_S LllZP. 1~ CO1lS1C~Li7D~_;r ~_ES~

- 76 -
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`,~~l.: `l, 1= ~'~1~11~~_ dU'~~_1L~Cl a JF~l C~L1~111~:~ 111 L~1~_ ,::C1=cL

1 Lr',:,i_ ~~~,~~1_Vi~ O11 ~cCGllCi-:1E~L'CG LElCil1' "IlL11C~=L ~ 7_L C~.1C~

~~Lso7_tst~~1}~ t~oti~in'` to ch~.n~e t11~~ 1at..- ;_e~aLdin7 the

il~heretiltly d~n~~erous felony 1ir.~itation. ~ ~Ihis

ristrict:ion i_s not at issue hire," stated flatl;~

Justice Chin's opinion for tine Couri~ . ~ Id _ , at 1188. )

G ~_~'lilk Oii ~~~~ ~~ ~ ° f 111d111~ tl1 ~t S[100 ~1T1`.; 111 0 ?il

1ll~il3l~l'~c~l C'_~~vc~ 1.1T]~ I~011SG ~~ici~ i11~1~~CI1~l}' !1~T1`L10~1S ~

J>>~~ic~ ChiT~ concluded that shooting -into ar•~ occupieu
m.oto~ ~-ehicle is also self-evidentl~,~ inherenrly

da»~-emus . (Td.) Chun, :.hen, sail r:othin~ n~~,~~ about

t~1c 1T111G1"c'Tltl`y~ C~cil;~rL011S iElOT1V QOCtL11~2.

~5 ~~ preliminary r<<at~er, it sl~~uld be noted t1_z~:t

Lh~ al~~~r~ ct appro~cli to tri; s doctrine: bLe:~1:s cio~. n

into t~.~:o p_, ~.- tv. ~1) t~~~ proper ~a~t>>a1 ficl,?. of

r~i~r~nc~ (it~~at. i~ ; rlinimum conc!uct oL orcii_n~ry

COi~I';i1=SlOil~ ~ ~111C ~~~ 1=.~iE ~.i7~=Z~'1101G OL Z1S1~ ~.}1~:~

c,ualii its as inherent ~- dangerous . `1h 1 _~.;,~ ~~;-: t~;`
,_ ~ ~, ~ ~COl"1'cC`l. LILL"CS~~OZC~ OL L1S1~ 15 171~r1 ~>LG~J~tD~_1L'J-

(P~on~_~~ ~r . ~'att.~~rs~n, (199) 49 Gal. ~cl ~S~S, 618.} T;~

is L--_rue that the ~Io~,~ard opinion recites the threshold

c.S ~~~L!~~~LaLIL1~il L1S~:~ ~ ~ }'F_'O_)1.2 ~' :'~iO•.7 ~LC~ ~L1Ji~ ~ J~

G~7_ . '~,th 1129, 1135, buL it ;~~~a~;cs no acknot~~1_d~ernenc

ui i.h a:~~par nt di~cr panty, much less uny rea~on~d

r~~.p1~~naticn for i t . Tn ~ ~~ ~bs~t~ce o~ any sucrl

c?:~~lc_t:~~]_G_l ; 1L 1 ~D~S~ ~O ".~~lil"1c ~:~13t LI"i~. ~ ~[il~l~

i ip~~~o't~~b; ]_i t~,~ s ta~~d~.-~~d still ~~o-~-~L~~is .

- 7% -
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1 I1~ ~ 11 ̀_: ~~. _ ~ -- !~ U?;1.O.C'Lllii`', ~~: ~_: vi. ~~~C_` =::1_~ L5_ 1~

~~i~Sti c'~C~: ~'l~i~'~U~iCii =i G lililEl~Il~~ `l-~t1`:r'_- OU~IICSo ~~ 110

ĉ~l~ ~`[li- ma c_ C1i=C1~1.OP.~--~_i:_C_IZc]_ .1. , i~lli_1- (_) ~,] '~il~~ ~1IlCi
C l c «1 ;3 L- 

- — -_

~io~~;ard—clearl;~ co~~e do~•:n o~i~ the side ~i ~~ inirr•~in~~

conduct as thy. pLopri i-field of reie~~-:.nce. lh~~_c otl-1`rs

~I~C1510i1~ - ~8.t LP_1 SOtI_~ H~1T1S2I1 ~ a1lC~ ~~~1C~1015 - C1_~di=1V

,,COII~;~ QO`,'ill Gll ~C12 S1C~~ v~ OtC~7_r1flL"~' COiTl~;i11_SS10il C~LSC~

~~Llt 1. t. =;1~'cS liL~ L2.3.~OT11T1~ E~C2U~ ~O SLl^ ~. i= ~~~~~~i

1 2I1~C.1-1 ?'.'ctS ~%1"L ~:Li~l L1V O1l c111 I-01_]L S ~+'Uil'~ O~ ~=Clc~ C Cc St'S

his c~ ci= o~;`-rru]_ed ~n~; oL the others on thy_ in~-,~rentl~~

~ ;nrr~r „u .:'~ Oi ~J': _.~ ~ ~~ ~ ~_~S =c~C~=l-Ga_ i v ~'i-i~=tr dLE

r7 1 ~ ,ti ~ ~ rL ~_ Ci ~'+

~~ LZ C_' i , J ~L C -, ~~., L ~l ~ I~l L L -i ' i. ;'1 ~„ Cj (- ti, L11. C, l7 L C ~_ 1111 1. l_ J L ~L .'i ~~~ c

'DES-il C~cCr'1R~~iIZ~_Ci 1111'~~121~1L1j' Cjc~11~;~LOL15 5_l.~ J11lC~ti 1'la~'~ r10~

15 C~E~C1C2~1~_~' `Plt=~?~ ~'~~ ~_0111Pti ~ilcl'L rici~.'~ ~~~'~Cll i,P i (-~

1_T1rlC~L~;1:i_~_j' C~iLI,~cLOLiS LO 11'_l i-~~~,11 111:: 111C1L.Qc' SI10U ~11_I:~ 2.L

,-~n i_nllabited ci~. e11;~_n: ~p ,~~~.1=~_~~~1.~~, ~,19J=,) 9 Ca.1.

!,~1-~ 300, o~'e~r-Lu1ed U); P~~]~ C','n_~,_L,, (20 9) t+5 Gal. 4th

1., ~~ ~ioi~iiiin~ ic Lil intent to inju,_- ~~ ~'~n 1 ,~ ~_-,_`~~r;~~,r,,

~ ~~~7 ~ ~;- ~,_ i_ JCi 1 /~ X115011 Of 3 1':iO~GL ,'"ci11C1G ~ !~_ 1~~~_~_

°,~_, i~i~ ~-?~21~ , (1970) 3 Cal . 3~1 ].~0, ~~-ossly ne~li;ent

~1_SC~1H11~1-i1`' d 11L"~~~tr;?~. ~ ~~~~~ = ~= Rnl-~~r' ̀_n_~7~ 1.>_~J~l-~

~?1. ~.'LL1 _L")CV O`d~LLLI~ CC1 L}' P,"~~~ - ~r (l.'r~iin i= ,LC_'z ~

1lHLl~1~" ~C LUL 11l'~ Ci.E't~!.1GIli~~7E=`Lc hill-!'' f=Qi~~_r \~_~T?~lc=~ ~ / 1

J ~ Cell. _~L~1~. =~~1 )~;~'„ ~%1 l.:lC~lldt~~?111~~ Y='nL~P ~_~

~~~~~'::11 
~~L:'~~Zj ~l`_f 1,.-:I_ `:~~~) _5;.~ I. ~~`i~ ~1ilC~ LEC~<L2~~ O-

n,~.1_i.C]_OLI~ tiJO~~:~S~1uIl O1= ~ CiC~ Ct.U.Ct7_`: c ;1~_~ i_Cc. . i~ ~~ ,~,t:Lr1_w

-' ~~ -
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i_i.l~«lL 11a"r C= u~Ell 1101 1ll~l~LcLl~l~'' dclil~~10ll~ 'CO ~_~I ~E 111C1_UC~C

?~L~tCL1C]_li~ i'~~l]_Clil 1d1~[101.1~ „ ~_1CCIlSC UTI.~LL COT1Q'1~1(~P.S

cl_eatin,~; ri_s~_ or °teat bodily 1~a -rn, serious physical
oL r~_~.~nLa~ ~i11n~~ss, or death, Peon]_e ~~ . 13LiL,-ou~h~, (1954)
~5 Ca1. ~d ~~4, false irr:piisonmcnt vy violence, menal-ice,
tread, or lecit, Feo~1 v. Het~dersot~, (1977) 1~~ Czl.
Jd S~, 9"%--~~~ ~ o,~erruled by Neo~1e ~~ ~1 1ood, (199',; 1
G~1. ~, tl~ '~7!_~. no~se~sion of a conceal;~ble _rear;~~ by
a convi_c.te~l 1=E1_orl, '~ eonl_c ~l. Satcn~l-1_, (].9%1.) 6 Ca]_ .
Jn / ~, ~ J:' - s~) ~ O r.` rr-ill~~ b~,'' i~C07~~ P ~' IOOCI ~LIDI';: ~

pos~:~ssion of a s~~,~i~d-~ofi sl~.otdtm, id. , at !~1-~3,
escape, Pe~~~_]_~ v. Lopez, (1971) 6 Cal. 3d =~5, ~at~d
tl~Gft, Peo»1;= Phil-1i~~s, ~1~66) 6=_ C~1_ . 2c1 ~~4, ov~r;-uled
b ~,- r=oL1e - Fl_ood, ~u»;_a ; cul~si~irac~,~ to possess 
-_=L'l"l:.Ci17_?lC ~ ~'~O;112 ~~=_T_l~_11~r`;S r ~1J(~~,) ~~? C31 ~'~ =~

;~xtortioi~~ , Peo~~1e v_Sr~~,ith, (]_99~j u2 C~~1. :1pp. nth
1233, 12~v-_ '3 , urnis ~~_n pl-~encyclidir~ , Peo~:l e ~-.
1'avio~- , ~199L) 6 Cal. App. +th 108! , l~?99, and child
end~n~•ernienL of ubu~e, pFc~n7_r ~r . Lee, (1 91) "L3'~ Gal_ .
app. 3d 1?1~, 1 29. Lf there is a c:iscc -i_naLle p~LLern
h:~ -r~ , i t is subtle il~deed .

i'hi~ recii_ation reninds o~~e of Justice Sc~1ia's
11? Inl~ncr~r~ t',r''~~,lll ~~)U/ ~G ~J1~11 ~ t[1i_ L~il~ L~'_C1 ~~~~~c~

~llE)~ ~~G CO~li L '~ E.~"1E~.~:~Cj LGU"L C~.St'_S T~]"eSCIlL11l` ~~"1~~ CLUES ~lOi1
1 ~ 

I I
o i: ;'i1~_CLz ~L~tL~ ieloi~i_~~ p~:~ erg a ;tL7_ous rotenti_~1 Lick
,,r T~l-~~~sical_ i_n j ~_n_~~ ~ ~:;ithi.n tn~ ~;~,.~_anin` of ~~h~ CC

L ~:51C~.Lcil C~~U_ T'11=~~~ Li lc L~011LL ~1;_.L:: L}l ~ LLCfIr~`LPCI

- /~ -
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CLl1 ' ~_~~L"~.~ 7_ll .'~~iii r~i ~0~~ r]i_~=ll~ d -;=L-lOLIS ~~fJi~c=iii cl~

L ]_ .- ~-. 0 ~ D t~ ~ ._ ]_ C ~_ 1 i ll ~ L L' " , ~ f '-• _r_;____~r_ l 1 r,_i i- ~ : ~1 _,~̀ i ~~ t_: (, ~ f~ ~)

5 _~ i^) J ~ 1 ~ ~ ~_ ~% ~) ; O t' t-. -r ll 1_ E Cl ~ t,' T r1 }1 n ̀  ~~ ~i  ~' , 1 _i ~ i r H rl ~ i;y,%,,_~= ~ ~
201 ~ > 135 S . C~ . 255i..) Then , it held the t driT,rin

ll i1C1~'i= i.~CiE: lRi.~ L~.ilC2 1i1 !~'cCd ~1~~:]_CO LOE~ 1lOL j~LE5Ei1'C ~,

c E.7']_011S 1701~~11~~1d1 t1S~r: Of 11l]U1". ~F'~P~'.1~'_ ̀ r ~ '~ ~1  I Pn ~1;'Li ~=~-~

~ ?QQ~'j ~~~3 iJ.S. 1~7, 147-148.) ~~e1t, t'ri,- Cour~ held
~ flZi: I:ct=1_il_c LG i"C~~OL- C ~O ~1 ~~i13~_ 111St1Ll!1~10I1 11l ~_1.11I',01~;
CiG~~~ ,'~O~ ~uL-~._~RL ~-. ~~I'1OUS ~Ot~ilLlctl i7_c~ ~ I '~r11- i-: t;~LL_1: __~_._

l~n~_i_,_~_~~2`._-~, :'-''-!09) ~5~ Li .S . 122, 1~5-1.30.) In %~~~ii ,
~ 1 

iL~,~ Cn;~~ ~ he1c. ~~~~;t ~, el~ic~:lar ~'  1i~~~t L ~oT~ ~ la~~r
~~~"IrGiGC.iT~°~il~ Of ~CCL 111 Il1C1121"13 ~OcS 1~Lc5ct1'L L1S1: Of

~_nj ~ ,~~~ , !~;;~~~~s-----ift~z~-~~ Ct-~,~~c (~~011) 1J1 J. C1 .
Z ? 6 i o ~' L r ~_ 1 e d i~ '>> _i n 1~_~,~;1 ' ~ ~`~_Li_~ i '- G ri ti i _ .fit j`  ~ _.L]1 ̀• ~ `_._- ~

111 _~~,~~~n~_'~., Liit= '`O~dE'_ti'il2T1fi 3S}:EC~ Llt~ (_nu~L- l. i.o ~iF^c[Il

~-~-~:~=._"~1_CiLI U~ ~ il':J1. L -~G~i i ~~ ̀U ~'C10L;~L~L1 .1_i1 ~11!I1~E'_~OLc~_

ci ~cl-'10US ~iO~E:il~l:`_l~_ L1~~; Ot 1i1~Li7'~~% . ]'i~p ~~GLt~ ~ln~~~d1"LCCi

iii rl1-!~l.t~_ c: ~•101~:~.~~~_c ~~~t ~O Ci~LC1"~ill_p~ S~r'10'~IS

mot: ntial iis~ asked the parties ~o l,rief the q~~~~stion
O i- ~ ~l=ll'~^_l~; ~ ~lIiC1 L1113~_~'v ~~t"=C~_~iLCCl t~l~~ (L~ ~l1!SG Tc:_Lli=.

111c ~~~i i_1~L CIt-C;_~i"E~ 1~~ 1GSlC1U~l C1~1US~~' ]Li11S~~i'LC1iJT?Cc 2~

~a; 1ed ~::nt~.rp~-isc:

his Cot.irt '~~as ac~~~:noccle~lged that Late Lailu~e- ~ ~ -rO'= D~'1" 1Str=1l~ ctLOL"LJ LO c~~~i'D~_1ji1 c.~ Cc-ililclLC'i ~ ~ Cell PLO~~lC12 2~i]_C~' ilC2 UL ~'Z~~1211_~S•r 1~_,'cJ ~ L111S ~.OLIL~~ .. ~;_D"~~c'Ci ~?~~.:.:~I~~~ ~i1C'Lcp~ated Lailt!?-~ Lo cry L a pi-incipled andobjecti~~ standzrd out of the res~_c1t~a1 c7.ause:O':1 =li:ii~ ]_i.5 ~~0~`,,r~_4.~~~ 1ildC-~~T:-"l~il~,~b' .
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c~i-it~:rio<< t~l~~rl it so~~nds . Ho~~~ cloe~~ ~ ,_COfil OTl ~c1lS~^ i1~ _U ~ ~ ~~i!'Ld!_ COOL L C~1~G~L1l~;~"12LE t~~c ~ ~01=C~1~1~~1_~~ C~'~~~ ~ O'1~ ~'e~[l1CLll~~1 i~_1~~i~~i.l; l ~~di~ir~a 1_i.e~ a1_on" this sp~ctrur~~ ~ of r _s~:]Common s~~~se has not e~%gin produced aco~~s~ ster~:t c~i~cept.~ on of the dc~rec of ris,::i~05~~ ~J}~ ~~'?C~1 O~ l~ll2 tOUL t'IlLfit~LnLC~ ~hCC~~CL'1I~~-~ ~lcL'~. 1~ Il0 lt"~a~Otl LO i~\D CL 1~ LO~ilUl_1S~1LlCi~ OL` ULI`~I~': it:'i cl'LECl CL1ii:~~.

iii Sc'~i11P,`~ U~,~~"FC11C'L.dJ11i ~~~ Oi- L~Sult~ L1LIG~EL t.~"1.

_'~ 1C'~Lieii_ C~_2.LSc i:lc~ IlOt. }J j' 1LSE~_i ~,'1-i~tt. L~C~ ~C1c`: i~tll~~~i

States St~prc~le Court to decl~rc the cruse v~~,~~ue. Ir.
i,;as a1 ~'o the aCt thn~ h~_ Cour_ ~ had tried so ir~.`:ny.
d a_t-i~r~nt appro~~~~l~~cs and i~:i1_ed ;~it1.1 _~l_]. or them.
L'LL~~i~'ii:!Oir L~lc r01~_~t '112, C1 'L.T=IE~ COili~>%«1 l 1_=c~0111CS

~ , - ,_
TiOC E=IlL1 [i~L~ttP_Q 111 -C1~ ~~.~,1_'_ LO ~ ~~'~_0111~~5 ~113L ~9~L~

lli,~L`~'~l~c_L;=Ci . ~- l. tom'--rC~, L`2~~~11011i11` _. '~~~C -- ~ ~P11L_~O~ci_ I_i~_

"'-ES]_~%r.~ ~t[1C~ ]_Ol~ll~ J_L Lf1C~~ ~C2,L1SL1C~ IL

L I_]_E'~1 S L t1S L1C~ ~i]_Ll~ ~ ~CO~'iP:tOTl P_X~~cL"'1cilC~' ~ ~ ~ ~v~-P

131 S . Ct . at ?~ %~ l:,o~~,~s, J. , concurril~ ~ .

r_~:" L~' i;1~1~ Ot 'L}lcti2 n1~I?1'OflC~[12~ F~~~_~ `C1UL ~ 1ll'r:

1.2iC117_E.,~ ~?11~i~?~rutLC~'t 111 ~~[7Z :~L~~.-'+ ~:'~`L'c LiJO CIlS~~c1Lc LE ~

1"1~~~-,Il~E '~O I;:rG~„1C~ - ~L11Qc~.1~C~ `r?L1 L<1cC~=~' ~ c.:~.:nt:Linll,
i i - i i 

i .
~L ~ Oil ~iil~ L7~ C C1 i=:`;~ ZOSl~.'ES ~ X11;= 1 =: ~ L Ot= ~;1't1C11 1511 L

~=V~=.11 t(lc": il~'.G1E: U.. ci LE1011} 3~ ~~_l~ 111' ~ ~}~L1i~~O~c1=Ll,
~ _ i i ,~~LC~~l',"i= ; ~~ilU il~~~..•~il~ ~c~~ [1~iQ 110 b~t~.l~ 1_il LC1E ~::?:t

o f_ t~-~~ =`,CC,1. Thy ~ ~ ~ti~ tics 1 ~~ppi=o`ich 1=a ~ 1_ed bt-c<~ti c
~~il.-L. 31_ x ,?Jl`' 'r,-d ~ i,:.:t `L~l`~_ ~.;1`iC~ OL COi:'~)r- ~r'liJ?l.~l_\%~ Q«L~i-

D~.SE_ L~ ~iLl~i__'=~ CO ii 'L~lv ',~c~tllil'i_iU~ CC~pClU~1utl~ ~tilC~~

- ~l -
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~ ~COfi;~i0~1 =.C1~~L1'=RGt=~ ~ ~~ 011l ~'=CSll:l~iVc", i0 CtiC C~~'~L"E':=

i1u ~ E'_`v:;L ̀ ~L!OC~~ ~;~i-~ -L]_~:i1C ~i1 .;OL LC 'L L1E~ Scti;l^_ ~,:~j̀'

B j-~ st,:appi.n~ a ~~~,- choice ~,aorcls, Justice Sac.alia
could ~:,e17_ hate been Cori ~it~g an opinion declarii~~
Galiiorni~ 's it~he~ently' dan~crous re].on,✓ doctrine a
tailed ~.n ~er_prise . Pe~ore the ]_960x, C~]_if_oini_a
ascerLain~d dangerousness by 1ool:ino at the actual ~ct~.
Tht_n it s~,:~iLched to cn "abstrct" ~ppioach ~~~itl~ no
rationali<atio~_1 0~ articulation of_ an}% Lie1d of
rer~rence. Then it arLiculat~d "hig11 probability" as
a threshold. Fi1~a11}~, i~~~ its 1~~~ ~~,,o decisions, it
used ~~inirn~~~r1 conduct fog= on~ at~ld ~rdi_nary commission
L o~~- tt~ic ot1_t~-r, as •;ell as arLicul2tin~ ~ ~suListantial
1 S';_ ~ ~ 2.S ~, ~!1i2S't"101C! ~ ~~i%i1ai~ S tS ~SLC>i 3I~c`1L ~ f1"Oill t11GSC

~ ~~~ll~L~ - x.111 .:Lint CG;ii 1L"it1.S 1~S 111011 db1C ~'3~L~ 11G5S -

~~ GU ic=~~~~.LCC~ _'C?~.D11]_Cy 'CO C7=~t~ ~. L~i:1I~C1Dl~cG~ LcS~

OLlt Ot the StntUtr~L~' C~;:L, ~ ~ SL~1~~;1 ,JuSt1Ce~ ~Cdlla.

(Id. , at 22~~7 (Scalia, J. , dissentir, ) . )

C . SE.COND-D~GRE1~ FELONY i~1UL DER i~iliST BES'1'P~IKr~,' DOG]N - "VOIll FOR V~GtIENESS" --IT VTOLAlES THE FIF`1_,FI AND FOURT~~NTHAT~1Er~D~~1E111S OF T'HE UNIIF~D STATESCOi~STITUTION BTCAUS~ IT I'AIT ~ TOPkOVIDI? "FAIP. NOTICE" TO THE ORDl~iARYPF~R_SO~I OF THE PP,O~IIBITED CRIME, AND T_TI+~VITES "A~RBI`L~RAF,~'" AND "DT_SCRINIIIVATORYENL'ORCE~~IEI~~T FOn t~~HICH C~'.I~1E IT_ INTL,NTTO PUivISH

(1 j Ttii~ ~~PILICABILITY OI' THE "VAGUE~IE~S" ANc.LYSIS TO TIIF "FELOi~;Y ~1UP.D~P,~UI~E"

I.~1~ _~_atio;.a1~ of Tnl~i~c~„ ~~;no11_ and p_~-~ci-~~==1Y
~nco. , ;~ :se~ ~ali=orr~~~,. _ c~~~rr~~~t ini-~ei~.n~1~y. ~an~~r~u

- ~. ~ -
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j- ~. 1 ;`~ r ~ ~ ; `', ~~ ~ '~ r 1 l~ ~ _~, C C ;J ]. C~ 1_ i i >; L O . T cl'~,~ ~l_;= 2i ~ L ~(1 i~ - _. ~ i_ r'. i_, _i ~_

c7_au-.~ '._ Coi=e int~_~=i~l]_L}; ~~:as that ]_~ ~tnCiZored r~_sl~ ~o
t7~'~O~i~c~1C~l L~CLS - t[1dt 1S i.il2t ~'1~.2 fl', .~1SU~;-li~il~ OL

15~: ~Jc'1S ~JciS`Ci 01l all 1_C'l~ctllZ2C VCLSlOLI Of ti1C-' LF=1_011 '.

Fron ~ ~~a~u~.t~ess standpoint, t1~~;~ pLo'~~]_em ~•;ith suc11

r u]_c. i~ ghat neither the concept of risk: nor hypothetical_
facts ~~r2 atL~ct~ed to an•y tl~in~ cot~~~ 2'~c . To use «
r~ cha>>ical n~_taphor, it ~~~ou1u be to conrz~ct ot~

p~~~ioti~~~ joint fro another pi~~ioLin~ joint, ~:~itt~
"either joint attached to an~rthin~ sta~ionar~- . ~oti~
~~,i~ _c=S1C~L31 C~_~1L1S;-~ Of ~,(',(', ~\ ^n ~.-`- l -'-~icil~~~ ~ ~tu+ii"E'_LOU..~~J ~

re1_onv doctrine in Cnl.ifornia do e,~:i.actly that.
~'L1]"Lf1 L~Ti01"2, t+~l]_li~ ~~C'~]_t10T1Z.1 ~!~{7L'?C1~tCj ~'L1E ~_~1t,~;~12L"1}'

t
11Z~~ii~i0'1 C~c,tl~~I=oUS Lt101i}% L'LIlE Sc~~~! 1 ir:E ~'L~=~i

diii_c~~-c-nt 7_a~. s, intuitions must nog be acted upon iii.

1 t ~.;c _t1~ t0 l~L~.c:~ Lill_ ~~:'O S1~L~it1011S C1.11i=c1~~~ll~l~,% ,

iti~ filLlSt ~:~ d~~1E' L~J ~i1'~1CLl lgt~ SOfil~ fTl~dT11I'i~LUl ~D:151S

L01 0111 ~.clelll= i=i=~.~t r.'._'i~~i` [~ icil ~vill~(~il` SGLP1llr-~ ~.1 P 111

~•~t11i-G_- 1-;~.? ~~L15Gil LOY' S~~CGRCj-CIE ii_'C i_ClOT])' i~~ui=C1_LL

IlU1:' ~!1 ~,-CL!~_c1L~'" ~ JiL'~:C1Sc L':~1SGil 1.'!11' .JG~ZilSOil ~~~,JZ]_LS

~ O ~~'[1F 1tli~~rtiltlj' C1 c.L1~~L011S tE:~_Oil~~ CIOC~L1i1~-'. llniii=~_A' ,

th,~.t in bosh si_ `cu~.tions the neas~,~re ~~~~i_ oL Li_~k i~
h;n~~ed to ~~ hypoth~~~sized version n racts - i t i.s not
?ilOU;1i ~07_ L~~t~ S~~L~ [7f t0 l=c~:FiOI~C~ ; ~ ~~;~cll~ lt ~~ ~U~`L 110 i}1E

~ a~;,~ 'c~~i_n~ . 1. i,~~ }~ ~-~~1 di f~r~nt . ~o ~~ou .:i1~. s1~:=nd t_lic
~:~~ iii- Cll"~ ~1L~ I. 11 ~i~~i:'lSCII . ~ ~ 1~~L1~101~'.=1 fln~ ~.:~~Clc lcic.~

;',l ~ = it f; ~~ c C ._, 1_ ~ ~, ;i a r "r 1 r ~. ~ i, ~i C 1_ F ~ i1.O 1~' i_ p - L :1 ;3 L `L'i,t c .~.1~ L. _~~

:,- 5~ -
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L~~7_Cl_!31. C].t_~ i ~jE 311~j ~~~.` 1ii'[lcL~i1L]_~ C%;li1~c~OL1~ Lc~_~.-)11'

CiO~:ti'1:1E S[LctLc' ~[1c S~.I-i= C011~~l ~=U~1.OIl-~:~_ 7_ilL1Li'.11_~;~ . li1F'
,_ ,UUICIETI I10~; ~il1~tS LO ~11c `OV~If:!ElZ~ CO c;:~131i~ ~~i:;-ClS~l~

~:~hv Lh~ comparison is inapt. InLu~ tio~~ , no mai~~er ho~,~~
s LLon~ or ~.~~idely shard, is not an ~d~>quate rebuttal.
~lo~.~; 1e~ us, teen, e:~p:1_or~ zive possible -rounds upon

~,;iziclZ these t~;:o doctrines might b~ distit~~uisheci Lor
oa~ucness ~~_irpo~s .

O ne pos~i'~~J_e ~,-round of disi~i.nction ~:~ou1d b~ that

1.21Gi1~✓ -I1;U C~C:C Q1~J ~~L~ ~L"OiTI a Iii-;ilrl3Lpi-~' f;11i11[`1Li11 S?11~iJ1lCC

l~`r~i.ic~~: tl~~ ~'GL~' l~fOt.7.Or; of ~`~ -`lr r ~-` =, .
' _ - _ _ __ .-. _._ _ v Jai. 1. .~C.~

tl~aL 1=elons ~i~ie up anv st~nd~_n~ to complain Gbout

tI-.27_]` ~1"Eflf:lllrll ~ ':':1"lEl~ i~i1C~' COC~fTl1t ~I~L ~111~Fy'ly'iLl~ 1- F_~_OR~J

dill `.~"1~L~L~j- L`111 , Oi:':~~011~. ra S~COP.Ci ?:~0~~]. t~̀l~ dL~~Lliii2T1~

~.dOLilCi ~E t~Z~L ~~111}~FLc1~~ CIaI1~ELGllSL1ES5~ ~ ~ tliE .~iCL~~ ~~,

~~R7.1Q ~70~~51~~~_c ~;t CJU1.1C1 Gf C~15L1T1C'~~ Oil `:~vL~_C1 ~~E t~~~L

ri_s1: or_ de~~~th (Le]_onv-r~~.urd~rj i~ dii~~r~nt ~-ru~~n ris1:.

o ~ ui,~vsic~.]_ injury (ACCA) . a fourth possible ground

O L ~1_S ~=l_1~:_. 1=i nr~ i_.: ~~.rl~,~~ ~~iic r.r,~',y ~ ,~ Fl SEMI= ~i1C1ll~~_ _

EIli1~_11iCLC"i 11~. Sl:c,~lt~~~ ~•,-'t1cL"EIS ~. l-!:: L~1.OTl\,'- ;lll'C~c;L CjGCtt'1T1C

is a rule oz 7_iabi.]_ity . Fil~elly , it could ~c argued

th~.t t1~e ie~idu~1 c.lai_~sE~ in _UCCA ~,,,a~~ co,,~ar~d to

L G_L0111cS ~:\DL1C1C~_~,' ci~Lrilr~Lc ~cC~ c15 ', [1t.L"r'. 1Il .-1.~~L~. ~ [;l1c:LC~,S

~i1rL~_ ct]_~ 110 tllU:~~Lc~e_'Cl ~F'~_G111E~ ail-~~ tL1`~2L SEGOIl~-

ci~~Tr:~~ 1~ _1 onV n~~_~rder. Erich one of these ~ss~rLed

C~7_S~iIlCtlOCI~ i~7.15.

\ O GO1_1~Dt ~~1i= c:I~li:l~~l_ti` LQLC:; i7~I11T1C''~ C~~1; 1.2IGll~:`-;i1LL-C~rY

-ul.e is ~n in~uitin_~ Ch~_`~ +.~ho~~~ :~c~v cor~~~,:iiL i=~:l_onie

,,- ;~ -
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;_oi=~- _-it, i=11_i?~ r~_~h~ ~o tn~ nic~_Lie= ~= t1~~_ i~~~:~ns r~.~
dc~ctri~~e ~.inen Li~~~v bill_ som~on~. It is sov-.~eti_mes said
that th~fel_ony-n~urd~r ~_ule deters ki]_7_in~s pr~ci~el
bacause of ins simplicity: ~ ~you do the crin~~.e and you
ki_]_1 someone, ;you do tt~e tiny. If }~o~i co_~,~:~lit a serious
offense, ~~;e do not ~.;~ant t~ hear 1~1z~=~~ you 'didn't mean

~ ~to l:il_1 ~nyon~. Ho~~;ev~-r reputable yr di.sreputabl

Lhis intuition may be, it does not distinguish L'n~
i~ i ony-murder rule i-rom tl~e resicual c.l_ause of the
ACCA. T'h~ ACCA is a fede~~l Lhree-~tril:es statute. It

O ~J :=I. =1LC.~ l~Il LIZ P_ ~U~S1J Of CL h]_` 1~.1~~ ~. 71 ~.~ Q,~~7 1 1 -J L Q'r~, l l ~ dJ_

ltltllitl_Otl ~1bOL:t c1~~CL'Llil~ CL']_it~E: ~i1L~C ~~Ll.i"S ~IICl

V OL ~ l"C OUL ~011 CO[-ii.C[i~ ~ ~~~~=EE tr1G1~1P_S !~7~ CIO il:~~ ?v31ZL

i _to heal any arburnents a~out ~~:~n~tL~eL t~~~~~~ ~~;ere tic ~nic~lly,
1 I I 

- -\'1C~_~1ZL" ~ O -_r' 110 . CCU ~-~aVr. i0i: i rl_LC:~ `,'011L 11~i1~ t0

CO~ iu1~:1I1 lei= `L~1dt C~LI~I 1lOL S~~i?~ ..17= ;~I_11~i- C,11r= :~OUL'~ 1L~~~;

honing Lh~ iesidual clause unconstitutionally value.
And o~~ ;ood r-~~son. Con`r~ss may not delete

~ or~.-~~one's c~nSLi_tution~l ri~~t~t 10 a~equa.tc notice of
~cha_t a c~initlal ~tatule coves . The 'r.~,~A ;ni:~nt ~~-~-e more
d~~e.~~ encc PoL~ntial it i~~ ~~:er~ ~z~~~:;~~t Erom, i~112

constitution~~,1_ ru7_c a~ai~~sL v;~;u~ s~aLutcs, '~~uL iL

CiO~S 1~0 L iildt'Cc'L" ~l[f~]_l~:!?"~_~' ~11~ ~'cC01~Ci-C~C` icE' tLlOI'i\'

i'~iUCCIGL ~"UlE Rl]_~11L CjE~i_L i~?OL':J D~01~]_~ i'.~- 1r S:ELc c`:~c[!i~LCCj

L ron, tl~~ eaguenes~ doct,-ine: 1_~ut that moves is simply
011 ~ Oi I~GUII~~~ Zile 1_`~~1.5~_~:~LLc~ [l~V C~C~ LAC; ~~1=.~ f11c~~~ 7't-•~l

requir~,~rn~~r.i, =nom a crir ins<]_ oif~n5e, ~0 1_0~~_, a~ t1_~at

d oF~~ no L ~.-;elate the Ccnst~ittii~io~~. . Th:~ cotr~ Ls 'r~av~

,~- ,.~ -
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~. -i-,- :C. ~_' O7- tit'~Ct~`1_ '~ Chi=C1Cl;~~.l t[1~3t i~C1'~ i~~ 1.0~ -- ~:>»l.CiLi_

rule do,_~~ not ~-io _ate tn~ ~onsLa.~u'cion on tii~~ ~rout-~ci
tr~a~ it 1ac.l:s a requiren~nt oL m ntal culp"~o~_1it;~ ~:~iL- h
res~~ect ~o Che ~illinj. u~ i~he Le~;is]_ature i-~ay not
de]_eLe tl~e L~qui_rement c~1 constitutionally ~dec~uatc
~oti_ce for any oLtense.

Tile second asserted oro~~nc of distinctiol~
]=cC(L17_1_- ~~ 1.7_ `l tl:'_ C5~0115~ i~LCBL~~' {JO~~i ~ ~CIdT1~1:10llS~ ~ 8110

"~_isk" cleno~e probaLil_i_stic concepts. 11,e G~tli~~i:nia
~,~r~,- ~:~1;e Cou;_t has ~1t~lays Lreat~d dan,~~~~~ousness as the
q u-~t_cr~ ~~f 1i~.; l.:ihood ,that a~_, ~~~ Lc~~' ~ ~,,,,,,,,.~~ ~ ._-- 

~• i v i i :J L ct.

liven ielonl~ ~~;ould ~rin~ aLout the death of another
}_>>1;~:~~~<< be=i_~~ Thy United St~tr:.~ ~, upi_~rn~ Court i~as
t-c~,.t~~1 ~-e~idu~ 1 clause ri,;l~_ ~.~_ Clic pk:.„s~c_~:l injl_fi_~ to
~:1101~~'i27= iZLiii 1l D~lil~. !~e;1~[1~'1 1i1C~ll1Ly tll~,'O~_V;~S ~ii~~'

:i ~ri~lCli=lc".Llv'IZ, c`1S 1 ~ C~c`l1~' ~c n~^ ~ ~ j_. it ~ C. -~ / ~_ _ S

~:?:~t5 U11~U~L1~1~11>1C 1_ii Cl~C1r''C CB~r' ~ 1L 1_ ~~~1~'iiicC~ ~'r~2~ 1~

ti7~. C]:1!;11I1cilli:V UL ~Il~ C0~1GLCt il~c~~;PS 1l. ~~~~i 7i

Ll1iJUS'L11"lci~lc I'~1~ J_T1ClUl1- ~> t. i t,-11 ~~=;"iii ~~ctft'J~I=vUSll?5S 311 C1

r isl~_ is pur~1~,' predicate r~: mot qual_iLi~vre 7_n ar~y ~. a~y~ .
C OL ~r~i:~L1r~Il2S~ ~lli=DOSC~---filar. ].S~ LOL L"Ili ~~Ui=~~O:~ Ul~ ci

~~LO~: 1C1~ :lJ :~0~~10E t0 c~'.Ct01 j—ClclTl i'_1O115i1 S~ dll~~ L:L~i: ~L~~

~r~at~~_ial1~- indi~Cinguishable.

_̀ ;OL ClO~ti L'[1G L'[l1LC~ 2-~SE1t.~Q ~~1:O~lilCi L~~~L']_L~ :lL!C'L1

<.il.'ll','~1~ 1 L1CLi: 1~ 1l0 il:~nlilil~ 111 C!1tLcL- ~'~ICC ; Vc.?llcllC ~S-

\~;1SF ~ ~iL~~J2c?l Ll~~~. UL CjEfl~l1 cipC~ i_7.Sh OL ~)il~'~~.C~t~ lll~Li"~'.
,i. ~•= 1~ Ci-U~ Lh~.L C!:-~,Li1 1.~ Lille;-';~b1~U011:~ ~? U~L111~ 't~l~~_

i_.z=.~~~t~1_~~il Oi" ~l=ij=3111 ~!L~1Vlt\'j~)~.C;l_~ic:ll ,-i"~c`LdL1.`,%~: ~~L itc

~ti I'~ -
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C~~11~L0~."t'.L_=7_~'") ;lllli'_ ~~tic; ;.'i 1_=>CcLICc ~i' l':~~il -t;•:1~Lcl1Cc

iJi ~~Z,Jti:!_C~3~_ 11~]~iLj% Cell ~~ Ct?~1Lt~S~cCi Lil CU~1C c~c~ C3~Ei~.

Ll1t 1_1115 al_ ~Ui11 ~ it i. COiiiD ~ c ~.E l~,' 7_~IIUI_ S ~i1'_ CaSE' 121'; 1~1

United States Supreme CouLt's residual clause

~ Ui1S~LUCIc110E iZi15 IIcC%2i LZ3C dll~% ~~LO~ZC~.~il ~d1~11 CIL~11l1I1

physi~.~l il~,ju~~,~ , in the abstract o~ i_n concrete- situat;ons.
Instead, Lh~ Uni~~d ~tatcs ~u1,r~m~ Co~it_C's proLle<<~,
[Z ~~ }~r_i~il CIc~lIl~ L1J ~ ~~2L"1_UU~ ,~Ot~.lt~1c11 -L1SR~ ~ 7.11 ~[Zc

c1~~StL<iC'~--_]llS i~ c_~ L[1L C~tl_1iGL"ilia ~~I_IF~L'tiii2 LOl1L ~ ~ S

~ ~ 
~ i

~~LG~~_21[1 l~c~5 L~E'~'1~ C1~tln1ll~ 1I111C1Pllt ~7L1~2L"OUS1l~SS l.Il

L 11;= ~i~~ ~l2-_ci 1i1~L~ 7_S 1l0 cli5 i_7_ii_r Li •-„l ;_;~ i~~ __~"'~

beL~>:e~n ris1: oi= :1~ar1-i anal risk of injtirV, zrom ~.
„_n ~~~.i_ce. s~ai:cl~oirt. rCop .e i.n Ca]_iioi-nia 1,:=~~;-~ no r~zor;~

2~i~111~\/ ~Ci ~~r._~11C~ ~;'L11Ci"1 1=c10111E~ 'n'1l~_ b~ ~:1,~~(~ j_11i1c1"rTll~~ly'

d~.n~erous to l~u~aai~ life tha,~ people ~t~rou~hou~t t11e

jJL1.l_I_~~~i u~u'L~~ C.ULl1'.L jJL"Ci~iCL ,'itll~~.. iEl(''Iil_~._ L'O~c(1 c-
I I 

1 1~ eriou~~ ~oLenticl risk or 2~~i~~aic~1 inju-i;~ - al~d r~L

t.h~ exact sa~,~c i~asoi:. i~o one. ca_~ acc~~La.iely p~_~dic

L-IO~J filUCl1 l;i';~1Jlllc~t10 11 ~1_~~`~ji?~ ~ ~';> ~Tvlii` LV C_;iUtO)' 111

ilV1i0~~1~~]_~1C1~ ~3C~S ~Cf (~O111~3~.F7_ ~- . ~Jll 'L1ciS -.~,~I_V~]~i=Z~

~\ 7 ~ ~~~ ~ ~ _~ -F J ~' ~ ~ ~, J ~ _~ ~l J 
~` 1 I 

~_ ] !.~ 1. ~_ L~ ~L t t7 c. ~. Cl J t. i1 t. L 5 t ci t. l~

C1= a~~5 _. CL'1!i~~. O~IrS1Cl~ ~~~i~ ~cRcl_1C Cl=i_1L11i=]_OTi Ot ~l

l7_SCC~i r11~i1~ 1R ~i ~C~CL~il_ S~~_iLL~c i=cC]Ll1_ c.~ f[:r~L'~_ til3ll

i
~~11G ~U~11~c'~L]_01~ 01_ _E'`~~31 i_rlc~lll~ ~i_Gtl LO ~: S~~i~~ SL2~~~_1~E

Z~tlI~ll~dci~~ ~~

î:'i1~ LGU1. ~f,: 2~~ t=i t.i_ 1 CIl~ ~l I1CL10[l 1S L~1c `c.~1c~C tC

d i~~c.t.~ft. 1;- i~F-.~ .`:C~~'`. -e~_du-~1 c1aU~r- i_~ a rul_:~ of

~rl~t~l1C]_11~ ~:;~-111.~ tClE= SEi~Oi~~l -CC'~c- ~~= r=]_Or~ ~~~ f':IL1-(!~-L- i_ll~_c

- ~', / -
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~~':k'i~ C~i"t ~UG :Ll[il=_` :1L~11I; 1L i~'C1E Lll1iiCcli~.~~:' Cldil_C_LUl1S

~ ~'ZOilj% 1. 1_:T:11~c~~10i1} 1S ~=, SL~JS~ZTI~l'v= LLll~ OY CLliillllal

1_a~~,. Ot~e ~;o~-~i-~~s Ll~e d~`ree of punish~:~et,t ;~,'hi1~ the
other ~o~-ert~s 1i~zbility. Buy if this distinction has
any purchase ~L all ; it cuts in favor oL finding
~ra~uzness hcie. Sure1~~ ac~o-rs ure no less el~ti_tled
Lo c1_ear notzc~ about the boundari~~ ~i subsLanti~-e
criminal ]_lability rules Shan they are about ~~ntencing
rules. If ~:~e ~,rcie to -rcco~,l7ize a distir~cti_oi~ bet~~;een the
t~:~o, actors ~~~~ould b~ rlore en~itled Lo notice about
;_1aDiJ.~.t.~~ rLl'le_S. (Gf Ghar,m:~,~ r, flr~i ~e~~ ~ ~'~t~5, (~_9~1~
~liL~ ti p =!~3, ~=~~~ - =l~ti t ~ 11.~~CSt1llJ L~ic'C ~i8~~1~L1`~S~

~~crutiny~ L~~r sGnCencin~ statu.te~ i5 less e::acC:i_n? t~~an
for pri~nar}~ cri~; in~1 conduct statues, and stating,
t ~~Lll11S 15 ~~c!="L1_CU12.i=_L}' SJ .lC?C~' ',~i~~`L.C`%.=L~ C~ t~ci%t:

~~i~i=~~_ 1~ '.:vLl~_~~ C~ LlLCL 'irO~~t-~;i C't~t' ~l~i~LO~~C7_~1~2 ~c.I:t,i-~11C~

anu nog the criminalit}~ of Ll~e conduct") .) In Jol~nso~~
1 ~~;~]_ ~ ti1c: TOLL"t Stc~~~C~i L~[lcii: L~"1~ ~jL= ~)iOCP_SS CIOCL11T1:'

c~ va~uen~s~ "a?~pl L i e~' riot onl;~ to ~tatutcs dciinin
el~rnen~~ 01 crir__.~~ , but al so to s t~.tuLes fi::in~

~`nte~~ce~. (J2;~n~u},, 13~ S. C~. at X557.) In support
Of Lt1cL }1LVLJOSZ.~7-011 L~~~. CG111"t C]_L~CL L'1.~1L~Cf vLcl t_~S S_

Dc rCi1c~.Q~1" (1~~~~ fir'-4r~ L.S. ~_~=r ~ 1~~ `,i1Zi_CL1 5~.~1L~'~i ~L1~1~

✓ «,~U~ SE11~ ~11C11-i~ ~~LO'. ]_S1011S Cla~~ ~O. ~ COTISF~G~U'11C.~"' O~

i ivio]_aLin~ .~i~~en cLirna_1~a1 statute.

1'1-x_, ~- i Ch ~:s~ei:c~d ~_,rout~d oi= distincti_on is the
tt,~~~. _`,CCa r~~idua_1 Claus,_ ~~~as Wade u~~iqu uy its
justnpo~i~:i_on ~_o specii:i_ca11_~;, ct~~_l,? ~=:i=~~t~d 1:elonies, ~~hich

- ~ 5 -
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Ll_1L"LElc]" t~C~-~ i,l~_1Cc"i 1=CCl ~~~1~ 1.1~~~: 21,31` 01~ ~cC~.~01~. ~ ~-,- ~~ ,~

~ ~_~_T he ~cLm ~~ic~len~ f~1on~~" mans anvcLir~~~ puni_s~~ablc uy imprisonme>>t fort e,_n~ e.~.ccedin~ one }'car, or an~~ act ofjuvenile delingt!ency ins-olvin~ the useGL Cai_L"~'lrl~ UL ~t 11"E~z1i~l ~ ~il]_i=~~ OLd ust,-active dc~~is~ tn2t ~,aould b~punishable by i~.nprisonment for such Cerra;i~ co:~~;~~itted Ly an ~du1t, t~zat —

i ~ ~7c! ~ ciS :t i E'~_EiCll t ' t17~ L1Sc ~ c~ ~ ~Ci~i~~L2Cl
L

L AC, OL' ~1~1L'E~L'cIl`C1 LISP_ Of ~}1VS1C ~_ LGLC:-_3~dlil:~L LI1i D~"1_~Gi~ G1 4110~~~"1~1 j O1'

(i_i) is ~~ur~~lary, arson, or. ~xtort.iot~ ,in~~-o]_~.~cs u~~ of ~;~plosiv~s, or o~he~,istl i1~'r~]_~~c5 COliC.LCt ~l"l~l~ ~~1 ~S tits ~ S2L~10U5'J01_F_~~Li~; l Ci_~~: O~ nIlV57.r~.~I in~,.~,- `-
CL ~1 '~t~`.J_.L .

Tl~~ fcc.t.is 1-i~r~~ is on subsectio~< < i_i 1'~

".t:1~L~_~S1V C1`~, 1ri13~~~'_S L~Lli`I~aL'~~ ~ ?LS011~ E;~~LOL'~1011~

c.l1C~ 'L!=]_ ?Il1PS lIl`✓Ole✓illy US2 'v L ~=~~~JIU51VcS ~I ~ ~\-10.~f:.i1~L, ~ ~
~ _

~ ~~':_.c :l~t~i:~~-ifs `L:t~Gl CO~!IlL LO`,~,'dLCi 1=11c tilt ~F_ 5~1~~!~:~.:,

that. Cri~;~er m~l~dator5~ ;~~inimun~ sc-ntcnc.e. ~'he
c ~'~ll;T„1c`1 1~7-CiTI OL t170Sc LOLL" tC10R1c~ 1S f011O~:EC~ u1'

~ ~ ~ i ,
the rEsidu~~l cl~t~~e cr ~~her~,;ise ~ldusc, ~,,~~~iclz
ii~cl_udF~~ ~~.t~y uL ~er e1_oni_s that in~~•o1~~e con~~uct.
D L'~:_c'-'il'L1.11'~ ~ ~~L J_CJll~ PO LEII Ll g1 1.1 ~ c; OZ ~~!1`y'S1C 11_

injur.~~~ to ~_notl-~~r.

iii .Joh«~on, _iu~ tics Scalia ̀s opinion of Lli:
Cou_~ CnentiUned this ju~Laposltl.oi~ of e1~u,rErated ai~~u
u n~nu~~.rai:~d ieloni s ns a facCor contr=i_Lutin~ L- o th~-
~~~_u:-~~.~~~~ of chF_ -r~ 5i.dua]_ c.7_~use:

- ~9 -
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I I
~ t ~~~_;l_1~~ ~,.'.7c' ~~'rtf_i" L~1`-- CL~_[~It= O !1cL~. 15
~ Il ~'~.l_~.'c~ ~~J L ili ~!l.L LLi~L I)_~ i_SC~~~~ i JCL ]_UL1JpotenCial_ ri '~.. ~~~oreo~er, the re~idu;11 c.lau- ~ ~i:orccs coui-ts to int~~rprei; serious pots-nti_al_~ i ~ ,.1_is~~ in ii~nt o~ tl~e r_our enumerated crin,~es-bur~lar~;~ ; arson, extortion, and crimpsins:-ol~rir~s the use. or e::plosive. these oL cns~r_ire iar Lon: clear in r~specr to the de~ reeof risk each ~~ose~ . Dins Lhe ordinary burglar_invade an occupied Home by night or anunoccupied homy b~~ day? Does the typicalextoLtioi~ist threaten his ~~ictim in person
~̀?1 .11 ~t~2 llS OI: fOLC~~ OLL ~Ot~S ~1~ t~17=~~LElI
U ~~ :~c_1~_ idl~il t[1~^_ i=c.~'21~1~10I1 c~L iil~~l=i8S1P.:persol~~l -il~fornaLi_on? By combinir;g-indeLeiminacy a1~ouL- ho~:~ to measure cne riskposed b~~ a c.rim~ ~~:-ith ii,de~er~,iinacy about 110,.rr,uch ri_s~~ it t~.l<;cs for Lh crime to qualif}'~_,~ ~~ violent felony, Lhe r?sidual cruse,.~~~~~''~C ~ <<~-~~ uii~~r~u1CC~'[~111Lj' ~~T1~1arb ~tr~~rincss Lh~~ the Due PLocess C1a~_is~- . . .~oleratcs

(._lo~li~ on, 7_~5 ;> . CL. at ?~5~ (ciLzL'ion omi~ted~ . ~

This structural fe~tuie oz t'rle AC~"y - placing enumerated

te1c~~~i~s n~.:L to a residua]_ clause, ~l~d thereby

COC~~.D1.1C~!i:i?l~ t.ilc L1.~~: ~~11-71~;'~]_S -~ ;_S i,i=~"t=1_,' 7_riC11L1C;1)_

nto Cali.iorni_~ ~cna1 ode section 189. As noted al~o~~~,

the stLuctur~~ of s~ctiol~ 189 is to en~i~~eraLe c~rLain

~1_~LiBL? vii5 ~ i;iv~ ~ uL L'[i~Cq CC~Illiil1SS1011S O~ UI1C~~'L1y111~~

i'~lOil1_C5~ 1.1~ `•.~'17iC11 ?, ~t~.11LC1E'L 1~ i- 11S~ — ~IC-`L`t=~ I1lC~ t~1 T1

L o declare that_ a:L]_ other murders are second-de~~ee.

I1~ Ot~1F_:1 t:`~~i=CAS ~ SCCL1G11 ~_~~ S SPCOTICI — CiEdi_~?c C!?llY'Cl~_t

p~ovisior~ i~, itself a residual clause

_ ,r̀, 1.1 nurcl~L ~~;nicz is perk etrated bl~ means oL a
C1P_Stl"uC~l~:~ Cj~~~7_~~ CSC ~:<r~_OSl~~'~~ u l~ica~~Uil O~ne.ss elestructi.on, l:no~~~in~ use of ammunition
CICJL=;I12C1 Ul_1Ii '...1L"ZJ_~~' LO I~~11~'LL"ctL~. ~lc~.t:-1Z OLaimor, poison, 1vit~~ in t.~ait, t~rtu~~e, or-b_~~ ~_nv c~t11~L l:~_nd o= ~vi]_7_iul, deli~eraL;~, ar~d
L ~~ic C_1t~3~cC~ E:11.17_ll? ~ OL `,:'111011 1S CCfi,iilli~2,'1in the perpeLr~tion oi , oi= atter~~~t top~_;=pets=_~te, rsot~ r<'P~., ca~J~~c~~-'-n~,

L- Oi~}J~L`~' l~~,lt IdL~' ~ '~5~.3~'Llc~l ~~;1GIlc ~~~)lll~ ~ L"L"~i]_11 -
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-.:i-`.;~~:~ i~~ 7 O~ c~l'i ` ~:CL liUiil_jc:'f~~_=: lil~.','icL ~C-'_. f= _llll~ ~~~J ~~~C~ ~'J~i ~~ir;c.. Oi. S CI Or c1ilV l:illLCjE=L':;i1i_ch ]_s pel:]~etLate:d '[~.v r~,~~~tls vL ~iiscilaL~itl~~-a !^ir_- earm 1ro~~ a ~;~oLoi_ vehcilc, intenti.ot~allya t ~;nother per son outside vi Lhe vei~icle ~tiiththe .intent to inflict death, is murder= o~ i:hei=first de~~_ee. :`,11 ot11e~__ kinds of 7,_,7_re -.s a,-y~t _t_he s~c_oncl dearer

(Ca1. Penal Cody ~ 189 (t'est 2015) (e~.~phasis added
T21[' lc,~t ~EIlLcilCc'_ O~ SCC~]_011 1`~ l~ ~ LE'S1QLI31

claque, ~~1d ,.t cr:~atcs e:;act.]_y the same probl~~;~ Lh~L
u]_a~~u~d tnr ~~.CC:`~ r~.~dival clause in terms of `au~itl,
r i sl.. [JFlen a court as'~:s ~~;hethe-r ~~n un~num~r~.ted fElony
is inh~rentl~- dat~ erous , it n~rtorm~ r.ha t ~.n~ ~ ~.,~; ~__ _ ,_ ~ _
the shado~,1 or seciio~~ 1~9's many enumerated felonies.
But hoer often do tl-~osc en~im~r~t~c] elo7ies end up ill

a ~,i11 -ink? Justice ~c,~;lia used ~~~r~lary ~s al-~ ea~~~lp7_e
of the di ic.ulty oL ~au~in:~ i=isC: in the abstract .
Occ.upi~d home ~t r~i~ht or u~~occu~ie~1 hori~~ i~ Lhe

day~ti~ne? In the absence of comprehensive statistic,
tl~l~te is pimply no non-a-eviti~ry ans~~~er Lo tt~~t

questiol~. J~l~ns~n, sl,~~~, ]_~5 S. Ct. at ?55.7 (co;~~pi i~ensve
statistics do not exist) .) het section 1-~9 specirical]_;%
enu.nerzt~s bur`~1_ar~ just ~s the ACCA residual c]_~use
c~02S 11'iC':E'~CI I~t1C L1S}.~ clll~ l~'S1S tOL ET1ll~:i~i~Lc tC:j LclOIlltS

in s~cLion 1~9 ;s ~~;or~e: }~;ecaus~ it includes at temp Ls
to commit all tno~e el~~_~m~ratecl ~- elonies a_s ~~:e11 as

~llCCL~SLU.L GvIT:i,11:~~1UilS OL L[Z - j=C1.0I11.~5 IT 1t 1S 'C1~1LC1

L O ~uU~~ ~~~~ 115~~ Ot lll]UL1' lei= C~~dt'~Z Ill a?l 2~»tic1C~

bUC:?ld1_~! il0`::' haLC1 LJ 1L ~O `~~U~E l.~[l? ~1~~: OL lIIJILL~.

or death i,_~ ~,_n tt~~~:~L~ ~~~d t~ui_;1_~i-~-? l~l~e sitii~cl reels.
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C it C. T! O i- ,~ ',l C 1 ~. I_ C v it i U ti i Li it i ~l l l ~ L ~~~ =' ~. ̀. O 1 :-~_ ~ Ci 1- ll

J oi.~l,_,nn the Cnui,t slated t!~at it -.,'oulc noL 1.~~ ~-t _u

,.= G~~ ~ S L'u~U~E ~.O i~ic~'.SLILt= 7=1S e: OLf tile: L2al-~.d01 _Cl i=aC~S
i i 

, ~G L SL"~'1tUtOi~; 2~_el~~l2llt5 ,~~ ~l~~e 1~~~1_~~LZ~C ~G1~ t~"1C_

impre5ion from L~f-ii_s stater~cnt that C~ali.iornia~s

it~1_~lerenl_ly dangerous `elony doctrine is therefore
~~~~1id l~.~caus~ the abstract approach tc~ deter~~inin

C1~1Tl~r_TOU~1"1,'_S~ l~ J=.S~:C1 0.1 8l1 ~11c.1VS1_S OL .~L~tLif:OL`y'

~_~lei~.ient.s . Buc that is plainly not ~~,,h~~~ the ~T~ ,,~~~n
Court rn~.at~i. l.n ord~~~- to see this, one rnust return

Ti~~ relevant portion ofi the sty tuLe has i.hr~c

T;;~;:ts . 1ne first part, s~ctior~ 9?="~(e)~ ~)l~)(i), dcline
a ~~iolcnt. felony as ~n}- e1_ony t'r~at 'has ~s an

~1e~,.~ent the u~r o1 p'~~ysical farce z~ainst tl~e

'Lc';J~i t-~i c.i1O~i"1ci= r~lClr~ S~CO1~G G~i:t, 4Ji11Ci1 1~ L~12

1̀1L"~L C. J_c1U.~2 Ot ~GCL7.Oi'f 9~4~E~~~~~P~~11~ S~~2C1.'ilCclll,,%

denonitlaLes as ~.~iolent felonies four pa~rticul~?r

0 1- f~_i~_~F~---i~:~~~1C«y' ~ c:i~v'~~1U11 ~ c"1L5011 c~T1Ci USA O

~,:~:plosi.~,~e~. Tile thi~~ d pay-t, the residual clause, ~chicn
is tl~e second clause of section 92=-( ~) (Z) (B) (.ii) ,

i~~cludcs any other Lelony ~~ ~~ose conduct il~~,~o vE=~

~ ~riuu~ ~oienLi~1 ri~~ u`~- injL~,iti~ . j,~lz~i,~ pus tice Scalia
L~~CL~ t.0 ~ ~ .~t-_`l~ll~0 -~ )' P_~_Frr~~IltS~ ~ ~~P_1_Il~; 2T1 ~~.CCE=~~i.~~C)~_c llOil-

~ra~~•~;e node of an~1}'s is, hc_ dogs loot ~~~eat~ thy= kind oi=
C I_~P.1cL1L~11 ctil~ll%S1S 111V(7~VEC1 ll~ ScC~1Gil ~~~4~t'~~~~~F~~~7_~

- i~l,~jl~ i_. l.i~ -~:~~11',~ , dogs t11~~ clem2i~t oL roe c2 ~~p~;~a~

its rl,r- _taLute o:~_Li_?1i_n~ the und~;_l_~ it,~~ ~= :10_-~~,2

- ~)~ -
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~~O r. ~~ic1L l~ L~~Zc' ci11 ~1- _T10E'~ L%iICICi.- ~cC~7_Utl

q .~ ,_,( ,~)(__,;(~.,)!;_) L'r~;~_ C;ue~tiot-~ i` t~;i1~~h~r Ci'~~= r~`:,:~ of a
,- ~ ~ ~ - ~ ~b ~Cu~_~1~E' COtiL~:lTit~ `l.t1~ ~':O~- CI i_OLCC~ 1'LciCil~lGticl. L~i~~:

statutes c.ontair~d the Ler~~~ Lord; ~o~r~c of ~h~_
mod.=Lt~ ones do loot. This ~.ii~d o~ anal_ti~sis is ns
d ~L~_rnti_nat~_~-e as it bets in the 1~.~~:. Fven it ~ec.tin,n
9>'=(e)(2)(F)~i_) ezLenc'ts to cage lea,:: i:eUdit~~ 4, i_orce
.-cq},ir~r~~~cl~~t ~ n to ~. 5 tatLL~ thai~ lac1.~ an e~_i:~1 ici'c
f~; ~ I1~10i1 vi" Li1!? ~,'O]"Cl ~ LC1c= ul-i~ilVS7_S 1S ~~1~ti.~J' CI~'LE1-C~ilil~tVe
i O:i_ CGT1~Llr1_l~.i.OTlc`ll ~111CC?OS2. ~t C':;~~:2L Li111~31].St1G Cl"i ~~

is , one is nrest~~,,:ecl to ~:n~,;,; the j ~ ,d; c; ~i1 _ 1 0~ ~ on
CL"l~~l:LT12~ S~~I~,Ut`~ .

1 ~~c ctcil`il~~l1 ~.11~1}51.,, 7.S L,~i}1rO1i112_ ~S 1I1i1ii=Cl~i.1`%

dar e coin, ~ Lorry cases , on the o th~r h<~nd , is no L
hi,;;li1~,r de L~rminu Li~~~ e . The ques Lio~~ t~~c~ e i_s no r
~s'C1C.~}~1~1 ~~ 7 I1~[~`1=ciiC :~3!ll~E'L'U~IS1lCc~~ 1= ~t i G~~Iicil. E-'l~_I~'cil~~

C~~;F 1~1:1c llll~ctlti'1_ll~i LE'ZOlI`y'; 1_L 15 ~Ji"icrllGl ~~~iC ~U"Li1171

i 
l-

2~ ;~1 ~~Ti L ~ OL ~.i12 L[ZC_~~t Vlll~ r G~ 0=1~i C~lil v~ S~l1C ~ 3~

a rnit~imunl, t~ Lequi~e conduct that c_~~~~ fairly oe
cl-~_~r~~c~~eri~e~i a~ i,-~h~r~`~~L1v dan,~~rous to huri~~n 1it~.
I i: tine inhei~nL]_y~ d~~n~;erou~ ~1on}' c~.s~~ pivol:~~t ot~
~a11~Ll1c1" L~l~ Stc.tUt2 GOtl~1L12C~ t~1~ ~~O~CI ~ ~CIctLl~t~r~ ~ OL
~ ~ ~ ~C~311t ~):OUS ~ 'L i1 'tip ~, OULC~ 1Zc~ ~ ll0 V~ ~L!~11~_~S ~~L"0~;~ iii . IL

~~1E'J ~-)1"v'Of~~~ Cil t~i~ j~~ 25C,P.CG OLdD~ 'CIC~ 01 L~1E~. ~::OLC~

~ ~L"1.Si~ i ~ ~ t11E}% i•.'0111C~ TlOt b~ V":~.~-,L1G. 1~~~'cll It ~t12 11111P_1_C1l~l"v

d~n~ercu~ teJ_c,r~y c.-sc~ E~i~„otecl on ~.~:l~etllts_ ~~:dicial
:Loy.. l~«d ,-gad cia1,~~~- c,r ~i~:: info ~. st~:tutc, t'n~.,,,

~~~o~lld trot b~~ s~_i~ ~i_cir~_,~t1y ~a,u~ co ,,iolat~~ dui p-roc~s~.
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~1 11`l~=i' tC1r li~_l~_i_iI?l1 '; 1 ~uIldLiC.~ C~:Si=`~ ]_j_~~.~ _?i.:r.~r]_~I

i-,! 1=~_;_Cl ~_.'_~ 1.~~- c 1l C~ F~~ ~'~~ 1- ~~ `L i1 E C~ U C S ~ 1 O 11 1 ~ 1 i c ~ i1 c 1= O 1l 2

could i~~,<<-~~~ine any plausiole set oj- ~~:cC~ ~:~l~ich: ~1j

~;atis :i_~~ the essential elements of Cie orfense, an~~

(2) does r,or pope ~ "high p-robabilit~d'~ of killin.~;
~or~~~on~~ . Phis i~ a,~.y ~hin~; but b~i~h-]_i nc analysis ,

for it co~~t.ins t~:~o open-ended inc~u~_ries. l'hicl-~
~ ~ ~ ;l~_;~potlz~t~ical Lncts are plausibly is ~n inn~~r~n~1~~

S U~~~~i.~1~J~. 1Ci~1 UlLt ~ c.S 15 Lhe ill: St10I1 O~ ~v't1~ f.

~ ~ l 
~ i ~,consi i Lutes ~ ~Z~~h p~_obability . Bo ~~~ ; n ,uir~ ies a-~-e

~_ ,
X 1 1L it Vi i- `~,U ~~ 2~~1L1Caii i_ c i 1. .ti ;lcrHcrn c, ,, 1- _`-`--- -cc~GLl %t _, LC

v "_ _ _ ._ ' " 
_ , ~~

~ UC]~E~S ~vi11C1 15 PZt:~1Ca1~]_~_1~;~ - 311Q~ ~~~ci~'fOL"Z 1lOt1C2

~~O ~1Ct01~ - (U .I. Gii71CI"i ~i~10171?:r F:l~_1 Uc LOUlIC~ 1111i~L'c'!;i~LV

C~dCl%"c=]=OLiS .

~ I 11~ ~ ~OY~Cl11~.~;1 j/ C~JID_[P~7_` 51011~ ~ Ca~EtS Zl~:C ~c Lt.~~Lj~~rl_

~i it C~i ,_' ' 1:_~'1_ ci i C ll O L L' ~ 5 l L ~ 1 'i~ C 1 i ̀,' ~ ~ ~ .-: ~-1~~--`=`-,~-~ ~ 1 = _

L~i~_1~ O LI11~1 ~U~~L :TAE.'' CCl1t t L c';ilaRC1 C~ t0 trl LL 121 CGllL t.

i s ~ 
i ~to co~~5ider medic-~1 articles and -~ eperLs ofier~d

"~~ ^%O~icL~~~c~:L LO ~~I:OVC 1118 ~ ~~7_L'1~]_S111T1"~ CUCd111C 1S

'~`~ ~uj

in~~~ r:_~nt1y ;~an?e~ous to l~un~an 1i1e. (Patt~~i~son. ~upr:~,
~ ~~1n9) u9 Ca_1 . ~d 61 5, 5>~ . , Although r'e ~~ t; o~~er_ has

been unable i.o it~d a record of :hat nappct~~d on

L~Ir.allC~~, 1L 1S 2\~.L~['~,c_~}' l"I011~~Li:ll~_ ~'d'Ii C11C1" Li"1G C,UV`LCi,.cilL

c'1C~.U~t~ ZV 1~I-0C~UC~Cl C011PL"C~1~1151~~E-: St~~~-1St1GS 011 G;lZci~

1-~app~ ns ~~;he~1 one per~ot~ Lur»ishes cocai~~~ to another
?1 1=SOil ~U1_I~0~1~~ L~lt=1E 2:1c ~1_C_ll~`~ O_ ~ f:lECI1C21_ ciL~~1Cl:=

~ i 
- -~:liil i"~='L~~~r ~t; C~OGiIi'~.~Ll~l.11`" ~i1F' =1~ C]Uctl ;~,' Ci tcl~~ll CO C;1_i1

O\'cLCJ"-~3 i~UL ~_.~~. t ':':O~lLCi ilUL i~?vi'_ i~~_.c=Lt S111.r.iCl~.ill~ LO

Q; _
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I=cS01`.'c r~~`= ~-c ~Ctl Cali:-~ ~~10i1 TIZ~~ =~p~ PL;'.1 ~~11~ ;UL11C1 I1 ,3~'~.

h c to t.0 h~,~• ~ producec'~ co;~~,pr~~len~i~:-~ ~C~Li~Lic~.l

~V1Ci~~1lG~ Oi 110~J UiLcTl ~~20~~_C- ~12_Vc i_?l=d]_ GVc:LC10~P_S

~` ~~tin^ cocaine that has u~~en i_t.iLl~ish~d to
~~L ter i_t~~- o

them in vio]_~tion oi: Ca]_ilornia Hca]_th ~~~ Sal ly Code

section J.1~~`' . In otti~r ~,:ords , a Lcpori~ coi~Iirrnins 'chat
x numl~e~~ of_ people di.~d iron cocaine o~~erdose~ in ~~~~y

;~1_~'~'1i `,%L~~1= ~:'Ol1~Ct I10~ Sat1Sl~' ~'[-i~ ~UJt1f11 11~~5 ~~L1L"C~i~ll.

T_'~~e i-e.Lev~nt questiol~ ~,:ou1_d be: In ~~:nat percenL'a~c

-,o i= cases involving ~~ ~ ol~ bons of ~ ection 11~~? do 

-~~U~~l_F C11C.~ Ij ~_~)~~ pPiJ7~~ E' C~I I i=~^ i_~ f= ~_r~r ~i ».r~ O`. ̀L-u~C~.~.,_

in a ~~ear, that seems li1:e a lob; but ii. 10~),000,0~0

coc~,in2 ti-~~~nsactio»~ il~, violation of section 11352

occurred that- year, that amounts to .UO!_)001 ,::Mich

is in~_initesimal. On the other l~snd, i~^ 10C~ Y~_~~1ii~ics
ca~~.~~ iron 10,000 ~ran~acCio~~, th~c _~n~ounts to .01,

~,[1l_C~l 1.S fali"l~ fi i=~C~U~lit Lt 1S ;.}:_~Lttil:_1V CIOU~ULIUI_

~allether tl-ie ~ovei-i7~~nL could have pr-~duced statistics

c7 ~ ~~~llA ~ PZ'~l nl ~?'r.~+_I,Ll~ 37 1 ma y' .

~ ~ 1.5 tll~ ~1G1~~1E ~~llclitl[?l~/ Ot liL1CCL' ~81I1 Lti` Ltl i L Ii~c1L•_

tl~~~ ie~idua]_ c1~~~s~ ur~constitution~l, and ~,~hich na1.e~

the ab~tLac.t anpLoach to tl~e inh~rentl~, da~~~eLous

~- elon}% doct~-inc c~~luall_y ut~consritutiut~~1. U~in an

~l~DS~L~tC~ c~T_~~='Y:Oc"lCl1 ~O 1f11`~1t~E Lc?C~ ~(1u~ <7~t~ t~.1i~Il_

itau=ed oz ~o~.i;e thtesnold of risk amount; to an

abs~racti_on or al~stracti_on. It i~ not n~~re1v to a~!:

~,c'nar Har. L~L ~.~:ou1d l,a~e 1oo'~:ed 1_i_1~:~ i= Shal:e~p`ur ~~a_d

~b_.P'~,~ Ci~:~Ll~. ~O 517~1L:. CL0~~~1~~_tti ltl ~I:LS~i ~~i_1~7. lt l_~ i~l~icll

- ~' j -
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L!:~ _'.5~.. ..cl,~ l=i; CG11 ~Lr~C~i11(~rr'~1-~ ~ 11~i_1=ciL~V L _L1C~ i;OU~_Q

I ta~- c' ~_1L_:~L' 1L i~Ot•:C`", I ?U11 tlZclt lil ~Vlil_ L'C ~L FJ CGL[:L<":l'~_

D~17= ~~~' C[l.L l:l_,l~i O~ [l~'p~,i"- 1[ll t~lllc`iL1V '~\~Li:1~C: CclilrlOL

~~1=U~ILICE ~tlC I111111[lldl 1~2"E~CL1Cc"11~1]_l ~~' ctllCl 110 ̀L1_CF T1E'CESj2i=~!

LG 5~1L.1S1)' C~~1~ ~iOCESS 1P LC12 C~_'lfillllal Z3;•: ~S L~R1I1~5

currcntly stand, tl-~e second-degree Le]_on,% «urdei- Lute
in Calif_oLnia is ul~~~:onsLitutionally va~u~.

(2) ~"~PPY.O.'~CIIING TO THZ "ACTUAL FACTS"

P~~.ti~ioneL has ~monstrated to need to;- action
O r ~O~T:r- ~;ind. II-~ t~7~=o7- ;~ ~ L11~tt 3CL"iOC1 COL1C1 Co;1;e f~o[[1

_l„- ~': iiiG'iiiia i~e";'~1S1~.LU E' lll(= LP`lS1?1,=1 1'L ~ COL~Ci

p~-o~.ct4re.15~ am. -nd its ~,onicide statut? to codi~ry the
S ECUIICl-~I~~i'i:C_ ~-1011\' fi;UT_~~~L 1~L1(-' `.JlL~l ~lil ~r~~1.1C1t

~ ~%~;~t_u-:i f.e_ct~" approac'~_i to det~rr:~i,~il-~ ; ~-:-high ~rloni~ s
al-e dan~~ero~~:- enou~l~ to qualify. That ~.;~c~ulcl be
con~t tui_i.o~;~ l. . i~~ ;_i~ c.~-~uL~~ ~i<niicit.l~.~ ~~~Li-o=~ai:~ tl-~`

r_~ec~nd-de~rrF~~ ~. ~ _on~~ muL ~r ru7_e .

Pol_itica]_ action in Lh= ab~~nc~. of judicial
uC~1UL~ 1S 1iu`~:'CVc`L ~ C\~L`~lc~_~ llIl1Z_i~El~' ~,il~.' L~Sl~pilSll~li L~.

J

o L rcir~~dj; ~,.~ 1~1~~ c.urreni. co~~~ti~ut:io_~a1 ini=; rr;~ity o+- th;=
~econci-~1e~r~e ~1on~' ~~urdr rule ~;-i11 atrnost ccri~a~_r~1~;,
1a11 0~~ tfl~ court -- ultimately, tl-~e Ca.Lifornia

~upr~-~n~ Gourt . T_~~c H i ~h Cou,- t does not f1a~~~ L1_-~e
OE~tlO?l iii CL~=1~1:1~ ,̂11l L\'l1c`1L1S'L1VE 11St Ot Lc~1Gi11~S L~1d~

q ualif~~ <<s pr_~di_c~tes 1_or i;he operation of the sccol~d-
Cl~=?L"F'~_ LE~~!1l~% f!111LC1rr llllc ~l~"la~ '..~OUZL~ Iii' tU CTi~~L"OciCl-1

O I1 ~_ ~ ~ 1 ~ _1_ « L i ~- ~ ~i i~ c_ 1_' O ~; c, f= 1 S- :. l 11 ~1 t 1_ ~' ~i l%;= ~ L i~: n L ~ 111;31 Cl 1 1_~i

I I - I . ~

or,C~ or~,~ ~,;~.tc.l.~i~_Z~ Cv ~:~~ acl~t~a1 1.act~ ~ipr~ru~:cn o_
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~ ~D0~.15~_ll~l~ '~~i~~~ ~cCO_~C~-~~~~i~,~ iCl_OIl~' .~:l1 Cj~L' ~=U1_~

'I •~ ' ~ - • '- 1 -
cll ~0'~Lt.121 ~~L1COL1l~SS i-eC~UliC_S rc~1~1GI1C-L t0 ~?CnTlO~;I~C1';~2

that, unlike 11is ur~un~ent about t1.~e consritutional_i_L~~

of abscr_~ct approach Co c~eterr~ining dangerous zelonie~,

he has no claim tl~ai 10 is requires an~~ choice '~e~•:teen

these t~~:o remedial options. ivothin r~ore than lo ic.

i~ r~quil_~e1 to d~mor~str~~e tl-~e fatal i~;consistency of

L̀ E1(= d~D~ l~L"c,C~ %!~~~~LO~iC LO ~t~`'.il~(L01i:j f~1011lE'S li IlC1EL 

=To'lnso~~ ; :~~i~ich is 1e~a11~~ hinding ol1 Ca1ii ornia.

Ho~,accer, 1o~ic requires oily that so;~~2Lhing be done

about_ t_l~~ carte„t_ r~_il~--it noes not d; crai_e ~~;ha1_

th~Zt so,net.l~lind is . l~,'itl~ that disc]_aimei , P~:tii:ior~er

now uroceed~ ~o offer ~ fe,,~ brief Li,ou~hts aboui t~~i

~ ~dC~~1di. f~C~S~ ~ O'r ~~dCtL1~1 COI1C'1L1 ~~1~ ~ 3P~~LpaC~1.

j~~L ll~ ~~i ,_x]_11 S~ilL~C1 CL"1'11021 O~~Si=L~%c? ~10i1 Li"1~i 1=

~ t110L:~,il tLlc L~~1_SJ_c ~L_'e 1S UR11~~1\~' ~G C1G 8L]~~ LI-11L1

Ulltll '~17~ CUUi LJ ~iCt ~ ~'i1` L,r'~1S1dtU1" ~J11~ ~1W3~`

hatr~ the last say on ~vheL,t~er or slot to have a second-

c~csrce f_~1on~,- ~~:~_irde~ - i~ it ~~ant~ to ha~~-e th~~t spy.

Ir tli~ California SupL~il~~ Cour'c stril;cs the cuLienC

~ ~ - ~ ~rule doz,,n a.s ~iod for ~aouencss and does not reF~l~ce

it ; Le~i~l~ ~~u=~ could react ~y ad~ii r~~ a s~cLion to

~ ~1 ~i0iTl7_C.1Q~ ~ ~- LLl~ ~XE~~ 101~.~_~` COC111~%111 Lt7~ SrCOIl~

degree ?-~]_on~d murder r_u1e and li~tin all the Tunic

that supports it, or, n~oi=e likely, e~plicitl}' rec~tiirin
~ ~ - ~ ~ ,G'lTl c;Ct~lcLl 1c1C~S c1~~1~10~1.~1 tb C~~~~'L11111~1II~ '.~'111CC7

L- t=1.O?'i:Lc~ ~i:C:= ~lii L1C1~ I~LLV Cl~'ltl`~~tOU~ lilll~ ~ t:1tR

it ~~;cCL ~_O i: =;`.1cCi~:' L~~1~=J C011 ~ 11E=EC~ 11CL ~Jc= COiICF~L"?l eCl

_ C1 7 _
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i i~~OU~ ~ii_SL~12 7_fl- 1 ~~l~l_~iL7 c ;~i=P_L~J„aC] ,-_ I• ~ ,~i=c ]_S 1i ;

O CGaj7_011 [Z"C~ t
f:GL QLL~]=cilC~ ~O ~il~. L,'~:;151_c:t':1rc +\O

~,a t ter ~~:l~ich o~~Lion Lh~~ Ca1i_ oL n~_a Suprcr~~e Cout_ L

C.1100SE'_j~ 1L ~.i1~_1 1lOC C~:r'SLL`O'~J t~ZE L~e~1S]_c1L~1L'c~ S c~D111tV

Lo ila~re the 7_as C ~,t ord . 'I'hc High Court should Lherefo e

e~:erci_~e its Lest ind~pencle~~t jud7n~ent abou'c •;hat

r_erncclial c.our-se Ln ta1;e.

~: ~]_1tOLill<Z SLZL1CiS a~_Ot1;-: 11'~ 7_L~ ~\r~_u51-\'~~-j'

d `u SLL"~aCt n~~T-0307 ~G ~.11~ CI 1l~FTGll~ IL10~~ r̀' ZlIi;1L~~t10T1

on felon~~-rzufdei_ . `Most slates have a felony-mu_rdc~.-

_ ~.I _i _~`'.~ ...v ~. ~ ,. +- 
_i~~~c ,~ ..d Ll~'~ 11 _. '.i ~~ C 1.1 ̀ ~~L1~~~.;,: X111. {~<ic ~

ttze underlying felony tie dan~~erous to hu7~an li1c.

\n~~on~ thce sLa_Le~, C„LiLo~.nia al_un~ ta~~.~ s u p~~rel_~,

~i~~ti"aC~ 2,r~~~tO~iC~~l J~11~L .=~cl~E~ ttidL L~'~~~11~ c i2~0lly'-

1~~.1~T~:~2L L"~IlP_. L~10~_~~ ~l-1d~ ~'L1~. ~ ~fOrESf~i=c!~D~F~' C~~.il'~rLOLl ll~5

o ~- `cl~` ~ ,r~~der!-_'ink i ___1_nr<<,- i.s to L _ r.,ca=,u~~_ ~~1 1:~; ~1~~

ci~cu~~.~~,~s ta_t~ces o7. the .case ai= ba'r .

To s~ ~ this , c.oi~~id~r ~ornE ciccision~ i-̀roe,:, o ~h r
T~''~~_~c ~~i~T- i=iiit= COi~L ~~ 1[I l~0ii~il01~~•i~21~i1 V i'I~ CC~"iaLt ~

ì'~~~~5. LC~u'~~~ -,~1~ '; r,. ~i1 ~F~~~ t'[1c' ~'i%~~SdCIILScL.t~~

Su~r~:me J~,di_c~_a1 CourC reversed a secol~ci-d~Lee

~ ~
~,~:

~ e1o~~v molder cont~i_ction l~asEd on e;ctoL lion. ..

iio1C'i to~'~~v LIZa~ ~:',12n a death LeSult~ iLo;~1 the

l~erp-~Lration or ai.'~~~:;ptc=d pe~- p`tra~._ion oi= Lh~~ ~tatu~or~,-

r~1ot~~~ of ~~:~or~ion, Lherc can be no cony%icCio~~ of

j-iJ~_Ol~~.'- mULC~i_L 1Ti ~11~ ~~=COiIC~ Cl `'~rC` LI112~:~ t~~!l~ ~UL;,

ti_t~d tl~:~t the esto,_ticn in~ol~,ed cir_c~:~..~:~; L~~~t~c.es

r icltmo:~SLr~ tin, the d`,_~nclan~ s conc`iou~ disL~~ ~̀~~;_c'i of

- >~ ;5 -
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~ 
I IC -~.r_ L1_~~~: t~:~ ':it.t[i:~,il 1.=i.i~~. ~ ~_~~. ~ ~ %=1Ui

1 1:1 .]P_ii K111S 'v S Lu t C~ ~~~ r~ L:~ ~i~: ~1~9 `,~:'[Z`7=~ 'L t1

p.-ecli_catc ice: 1_on}' ~,%as ;.ourLh-d:~ ree bui_~1ary~ , Lt~e

D~1~.~,~~r~ Su?~i=ems Court held, "T_~. is Cite opinion of file
Court tL-~~ t tt~e ~=e1_ony-second de~;~~ee ~~,urder rt~l_~
of L'~u_s State sliou]_d be ]_invited to homicides

pro>~ir:,i~y caused b~;~ the peg-p~trati_on oz. aL~e:npttci
- r_ ~7:=tL"~~c='L121~1011 Ji ~_c' _0111C_S t.t111C[1 ~i~=' ~ ~~% I1 _1f~L11C O]-

circu;~:stanc~~~, L-orese~abl}~ dan~er_ou~ to hur~~an 1iie, 
1-~ 1 { l~ 

+ { ~ ~
'.~l1L L,l ~f_ ju~.'~1 LE~UP ZI::J L~~: LJnliil CJ l~ ~_C~~.~ ~L vI.~LU L~.)~~j~ •

LuL~_ ~ <<7~V 1'Cl tLZ= f0117_ l-.tl C~_F~r'rF~ fr,~~; _ ni- r~;~v i~n~ ~ lj:_

~ r_tore~ee~b]_y dan~erou~ to nu~ri~n life, depcndin~ upon

h~_~thr-r so~,~aon~ r~:ay b r~aso~;aL1,, ~t:pcted to L~~ p_- ~.sent
in Lh~ b~~,i_ldin~, at~ci upon othe~~ circu;~.stances oz Lhe

c.:, _„ , h~ 1_d she Cou. t . (1d .

1 Lam: 1 _I %.7 L L _ I'~ l Vl._~- ~~ l ~,.i _ ~L ~ /~ _ ~ ,J J ~ ;~~ L J 7 ~

~}1E J1~ril:ci~'~~' TliC~1C171 ~,~iLl7: t O~ ~'~~!111 Uj~L-1~ 1C~ cl 1~:1011~~'-

fT1LlY:Clrt C.OiI"~~"]_CL1C?~ 1~9S~i1 011 SOCIOCPV GO<<I:ll~CcCl d'~c'~11~5~,

an i ht-~ti~e~r-old bo}% . l~l~le Court h~1d:

[T]hc ~elonv-murdei rule in ~~iaine L~quires in3CiCi1_~J_011 LC ! i:aL'5~11 1-~c1.2.~1.Ot1Sll1?~ Gei~?tE~i~ Lhci~1on1 being co~':miLLed ; or `~~~te~~?pL`d, and Lhe1~~at}-~ , Prooi beyond ~i reasor~ubl_e doubt Lhat-i,he r~~unner or ~r~etlzo~d of i'c~ co~~~~nu_ssiol~ , cr~~,i~tempted co~~,~ission, pr~se~~t ~A serious-Chrr~'c Lo 11um~~n 1_i~e o-r. is 1i1_`el_~; to causeSCL lOLIS ~~0~].ly «'~I'fTl .

i~ T C~_ ~ c L 'J 1 ,~

Tn~ Cour_t conceded tl-~~t consensual adult sodo~:.y

1_ 'o I~,Ot iii=C~~S~~~L11_~: G~11'I~' l:~011~ LO 11 L1[i13i1 111- ~~ l~ll~~ ~ ~~'fI111C

1=0L'Cc a1lCi 1Ci~_cliCc <iL'c l~Q~ 'iC_C2~Sc L11.`.' ~:i3il;~PLOLI~ ~O rl~i-I~.~RI

- ~l~ -
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- i~ _=1~% .C]ll~t~_~_`~ ...=1~_ U~~ CU~~.~f11~~~~C7 7~A~ L~~1c ~1~,= Oi=

a ~ - ~~ ~j~OL211 i~1_ .~_~_~` ~~`Z~~l` _1 ni_C2. \J.~ ~~L ~ _~

1t1 ,~t~~~ v F-r_,rrL~nL1, (L~I . i~l . 19i7) ~6~4 P. L'd 1. 21,
super-seded b,✓ lafo~~a_~- Baca, ( , .~~1 . 19b~) %0? P. 2d
1.001 the Supre,~~ Court or \~e,,; ~le:;ico held tll`t fats
imp-rison~er~L m. a.~~ quality as a p~_edicaL-~ i~lonv for

r.purposes o~ tlic f_e ot~v-mucder ru]_e ii the n~ann~ ;= of
is co~_~,.i~~ission i_s d~+.n`cruus . In i e,~~ i[~;~_ico , the

~_~~1SZc1=L'Ll' lla~ C~ir110~111i13~EC~i SOii1=~ ~E~O~'.1e5 dS L11S~

C~C-'`i"i=c. ~cii1 ~. O~C1L'L"5 aLc: Ot ~_P_SS~.r i7`'y;i=2r .~_ ~[.1~_11T1

__ .J_ ~ C~.iii,_~ iGi~ Gi ~l ill"St-CiG'. YE'~ 1- CLGLlI~ 1~

a uio~~l~zical_ly felony°-murder ~,,~ithout regard i~ ~:-h~th~r
~li~' C7_LC~1;118~..~i.P,CES 1 ~~L~ ~~3T1~~LOL'S ~I_C~ ~~ ~ i~~'- ~~ ~Til

l Q it ~~' l"il 11 L Cj c L" C, 3 (~ S ~•] ~1 !~ L G' i=1"L C L E' ~_ G Cl ̀~; j :~ c f 1 i- ~ C - ~_ ~ '~ ~ c= C

1=elony such a pr~~umpt~on is a.ppLopriate, but not
.,- ~_^rte L},~ r1o1~ ~ 1_s o{- ~1 1e~~~L' C'i~,r~_"~ . ~ 1t~ ~-1~1,L_ aoi~_ _.— ,
ho~~:~v~~ tl-i~ Cou:-t l-.el_d that the same ru]_= should noi~
apply Lo ki]_1ir~~ caused by the conl~~ission of Lesser_ -

t~~~~LCe L~Lonies. "~~_~t~ a fe.]_ony murder charge, involvin,^
a collat~i~~1 1~ss~r-cis ̀i=ee zclonv, Lh~ L e]_or~;- n~u~t

r ib inhe,-et~tly d~n~~rous, the Court ~:plain~,-_l .

Cot~t~asti_n~ its holding ~,;ith the CaliCcr~~ia rule, th-
N_arrisolz Cote- ~ e~~plicated:

Toda}' the courts ~pp]_v this test in t~~ o, rdii.r~7-inQ manners : (]_) tt~~_ ~_elonv is ~xan~,iliedin t11~ abst~ac'c Lo determine ~:~heL't1~r iL iinhercnt]_y dan~ei=our to hu~~~an life [cit~_n~~atci~e7.1] of (2) both Lhe natL~Le of t}1ei ~~lOi1~~' ciCl:~ ti1c: C7_LClii 7SLc~IlC~S ~Ui.- LOl~ll.11ll~ ]_ '~SCOilii',11~SlOt-! !n~ti• lac`'_ COIl~1Ci21CC~ ~.O C~:C-tC"~rllll~'.~.-Il L[1cL 1.~ ~~1c1 1~1~~E'_Lt litl}' Q~.11'~2LOU~ ~O 1lUil]=?ll-1~.i e. j,?~~ ac'~o:~t ~_~1 latter ccsL .

_i ~j~ _
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1. -L i1 ~,~1 L~'; 1.1011 OI:11_ i:~EQ~ ~

i~u~th~~, in ~;1-;~.~~._~Tt~~~,,~~~,~, (i~ .~. 1~i2) 1~~5 S.I'.
2d 6~~6 , the ~'~'oi_tlz Caro~~ ina Su~rer~e Lour ~ considered

~,heLh~r a 1~:i11ing caused b;~ the comr~u_ssi on or a

Felonious Lrcab:in,~ and entering could st~ppori~ a ~~etdict
of ri~sL-de7ree felony murder. i~IortE~ CarolLnu's ii_;=st-
CI~~L c~j Ci~llLC~L S ~<71~L~E j ̀Lc~t~~ tna L c T1V iIiULC1E-L CO;~1:~ 7_t LCCC
~ ~
111 r1lc r1:~:L~~2t1"~a~1011 OL Or ~ittE;il~~ ~O i~ci'I~~L1=c.~:c d11\'

c]?"SOiI L ~!l~~ ~ '~ 0~=~~JcL~' ~ OL vU1 ~1~3-1 j' 01_ O~~ZL1_ L GZGilI%

~ i
sl, ~.l.l 'o~ de~,~ed Lo ,c rzui_der in the first d -,~ ~e .
~ ~i.C. r~,i~:. STET. ~ iT~_y~ ~~,i`~,~ '~ ~` - _5 _01~; ) In urde~_ ~_or
<<n u~;cnume~i~~t~~d Felony Lo se,_~rc ~s ~: p~- edic<itc i=or

'L 11"~1=-C~1c,=1~'C ;IlllLiiflL" 11l ~iOrtll Cc"iL011i1~i ~ 'l'il2,L 'I_t.~_Otlj~ lil'_l.~`L

C~ "_1~iZcL C~c~1~~cLUllS 111 1~llZ ~11~~~Lc:Ct OL LOLG~Ecc"'U~_y'

d ~~.n Brous ~_inde~- the circur:,~~tances:

T11 OL1L ~~]_F_~~i ~ c"til~ ?'7C SO ~1GZd, C~L~~~ UT1S~F~~1r1.EC~~felon}' i~~ ~ait1-~il~ the pui_~-~ie~,; oL G.S. 5 1!-"17it '~lZe com~ai~sioll cr attempted coT_r,~issio~nLh~reo creates an~~ substanl~ial_ oLeseea.blehuman ~_isk and actua]_1y results in the losso f_ lire . 7.-hip includes ; b,_• ~ ~ s ~,c~~ ~ ' ' ~_ _'_ L~.~ai ~c~~ tvfelonies ~,ohich are inherency- dan,~~rous toli e. Under= this rule, any u~~~p~ci ieci ~ el_unv,~~~~ich is inherent)}' dan~zious to lzum~ln li e,U L 1`.OL'~~~:2«~Dl~~ C~c3TlVf_'L"011S ~O 'LOLL?lei 11 ~_1i;_ UUcto Llle circunsLances of its co r. ~,~i~~io~~ , i.ss~~i thin t1~.~ pu~~-'ict~- of G . S . ~ 1!~ -1 % .

itZc _I ilOiT_i~c~t~ L"U~_P l~ LSSEiIt~~l~_1`' 111~t~~1~1C~1~ ~O LL1~

r ule iti ~~_~~c-_~ ~=~.-~~, ~-n the sense that a elon~~ gt~alifi~-~
i ~ ~~ ~ ~ ~,if it is eitner i_nherent]_y ` ~,l~sLr~.cL ~ d«nerotls or i~

7_~ ]_~ T:OL~'S~E.c'L~l~~~ ~~~.11'y'~~LO~15 U11(1~L L~I~.i= ~]_LCU['1~LclllCc~. Oi~

~~~CZc C~t~~c 1l11j ~Lll)i=1- ~1C1~ill'~ ~lt)L~22,I_ ~ f~n tJc 2. ~ ~[~ ~,'Cii_ ~ ~i ~ ~

- 10]_ -
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I I. - ~ I I,.u1~ il:~ ~~~_-t ~i- '~~oth .:oil.;_.._ i~ec~~us~ iL incl.u:_~e~

bo~_.h thF ab~i:r~ct and actual fact approaches. But any

~ ~ ~ ~~-~vbricl qualit~~ is c1_Z_~_ir~~rical_ . ~~he aadition of ~1~~

abs Cract uppi=oaclz 1~o the oi-clinary commission approach

~ctual_1;~ adds noi~hind ai X11. In any case ~~:here, under

t1~e circumstances , the underlying felony ~•:as nod

F 
iores~eabl~;~ dan ,~rous to nu~<<an life, the felony ~~;~i]_1

not ~~~ da»~erous i_n the abs Lract either . Under t1~e

m_ini~~~um conduct aTpraoch to ~b~traction, a felony is

o~~1y in~zerent]_y dan~~erous ~_t gi ver}; iii~aginab.le instance

\:n~lri ~~~~ ~gi,,v~ ~~r- n~i~ ;j~' ~Fi il~i_L"101"1 1f i~~lF Cc!~2 ZL

n i il~~r ~iL"tScll~S c_ T1O1Z-QaTla~'Y_OL1S Sltll2.ti0it ~ LC7=il Ll~~

[I',]_I11RURl COTICllG~ ~2SL 1S T10~ ~~iE~: j1 Ti C1 (_L GL"C'i7_i1c'lL- y%

coi~r~~liss~_on apl,roach to abstraction, ,~ i:elony is only

,J -11~~i7 i2I1~1`.' C12`1`,~<:LOL~ , ll L 1i= ~11c C12LE1-t~1c_1lt S C011C~UC~

iii Lh~ c~i~ ~~ ae L~at is not ~' orc.s~ ab1_~~ d2ii`erou : co

, ~hunan life, ~heli ~=;airy , ~iL'cuall_,,~ l~~y ci~tinition, tine

o ~-di~ ~Ly co~~~.nu_ssion of that felotzy is riot da~~~erous.

lh~ t~ri, ~~ or~sc able" is largely pass -tic on

rthe no Lion of or~ii~arlt~ess or typicality. ran pct i~

Oi1~_4' OL'c t =~'::~_L~% Cai~:1lVELOliS ~O IlL1iTl~il ~]_~_ 1L ~1~711~i~-

~cL~ lead Lo d~~~.Lh on at_ 1e~st a seni-rep=~u1~r_ ~~~asis.

'h~_is, LhG hybrid a~~proach tollo;oed i~~ Harrison and

'I'llompson (and a1-~pare,~L1~~ ;~1 n~:~ny otl,.~~_ ju - is~licticl~s)

re~11~,~ G:~~o~~int~~ to t~othin~ moi_e than the actual fact

a~;~pro~'.ci~ . ~ j ems. ~rl'Lt'HE~` ~ . SAL1'Z~UtiG , E7: -''~.L . , CP.7=c1T_ ̀ i.~,L

L1~,. . G.'~.S;J _~_ 'vD _~;.`_TLP.IaLS 74? (3d c•d. 00`x) ~ coll~ctin --

~i ll ~ i10 1= 1 ~ 1 C ti)

- 7.U2 -

Case 2:16-cv-06874-R-FFM   Document 1   Filed 09/13/16   Page 131 of 146   Page ID #:131



~ ~ _ ~ ,
~..,"i1;5' _ tClc 1!` I.`i 1~~ a~i;7L ~i 1CR ~~1_l- i1 ~ L',1 C i=0 IJC

11 ~ ~ 1.~. `IOL~ ~iZc!li it c]Ctllc_~_ _ 2~Ci_S tp ~i=O~tC'l7 ~ '~Il''_i=c ].5

1l0 ~ic'1~LE~1C'~S 1~1-01~~_cCll ;'i1~E7 7_t ~11C~1 ?Il c`l~]~1:02CC1 lS

1i1~~~~_~E'_C~Uclll~;' ~i15ii011~~~L 1L :01111Cl~ 1.1~~~ t~1(_' l~cSL UL

~7~".~1 `.dGr~_~~ F;i~iEli 11~ 1c1L~ 1L 1E~~f~S211~S OLIl_)~ Oiler ~~IO~ZC~~

DUB 1L l~ 1101 Ui1C011S1~1t.tl~10I1~1.

(3) THE. R~'SOLUT:CON TO THE "T_ivH~RL~~~TL~'
DA`~GEi?OUS l0 HUt~1AT1 LIFE" OF SECOND
DEG_L~, F~ LLO~ 1~ ~1UP~DL~~:

1t ~E1;= ~,~1111'.OLillc ~~L17"L"cRP_ C~CLI'L L `~i~"L~ tO S1y,~t~

i:~ii~. -1}JtiCT:c~CL ~i~~~~1C:~Cli OLL f0i 31~ ~',C~:L181 ~c1Ct~ c~.Pr>f_i~~:Ch~

it ~.:,ou"I d solyr• the cr~nst; t,srio~l,~1 P,-obl gin, lout :.--

be7_iev~ Li~at ~:~ou]_d be ~ <<:istal,:e. The octual conduct

~ ~_~ t. 15 ~ 11 LZ1.1C_C'i ll ~i lip.' C11511GilCS ~ ~~11i~ Llii:L a 11;~i1: L~_ LG

SUC1c ~ ji ~ ~ ~Jc'1~i C 1_lilC~~~~St d1lCtlTlj O'L i1ll~i CIE1` 85 ~~11~

~ll-~~:~O~~rl,l~ GI' E3n'=f ~i1.121}' L(=C~:l~JS t~~}~~]_Il~ O~ ~.1~_I .,,?, il L1_C~.

~_ ~ L?c]-ii!1L5 lli:i1~- lrillai~ ~G b2 ~~Llll ~ ~"1 C L01 .11li L~c~"

v 2~Sc:~_ O?~ iIGL~i11L1~ C'ilOLC L~1~lll 11Co1.1~C1lCc.

~'~L1tC~21' 1S L11~ 61051= ~~r'10L1S GOilC~~llild~lOLi

~ vailal~l~ to the crimit~~11 1a~,r . Caliior~~i~? has ir~~:ny

~L~~ ( :~~ Oi C~lctll~ ~~__~L] ~i~ ~~1_ 1I1C1_LCI11lt, ~%G~_Ul1l`.~ L'y i~127~S1311~1,~ CC L ,

~ -11i1%OI.1_]iii i:~' ii;~il~S~dLl~il~r:i", :1RC SC'VE'_l:al ~1'clC~ 01

c~el~~ic~_il ar «a.ns7_au~hter, depending on just hoi~; i,ztoxicr~t_d

1 1 1.and~or reckless the d~=it,er. T1z~~ word ~i~t~~der is

-C!'~ ~ `J'c_~i 1: OL ~l.11lil jS bLOL~~1t: a~iOUt~ ~~\' ~?OL" i~~',.`_i1l

C?l:e'_l~:S~IIESS OL C~:~11 i~CL:1CS:1lESS Lt11S 1S ~C Sc:~

IiOCii7.11 OL rt7~~ ~ ~\~:~L1t~' Oi 1~~!Z~ }~Lltll_S'["1-iiG!lt iOL- [i,~.1LC~ L"

11l L ̀.- -I- -L 0 r" Il 1 ~z , ; [1 1. i . E't ~ ~ c1 ~ i I ~ 'tl C~i ~ ~ O L' ~ ' ~_ 1 ̀L ~' ,~ ̀ : '~~. L c it C c . 1 iZ

~ l1Ci~:_~ '.1,~,~ ilU C~1 CL'..1~1_011 MGR ~ ~OL~.°CL ~. 'L ~L `\%..ti ~, ScCC~1~~1

_ 1~~~ _
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~, 
-r ~ ~ ~L~~ I:1L,'~ ('=1- :'.Gi i~~ 1GL~ Jll T~l LOL- cal .- _ ~ _Cic1LOL~` SLLlL` 1lLC

01: "]-j y2~L~, •.O 1]_iZ~ ~ COIICC-'?~_~ ~'L~~ L~"~al_1L"'~' OL l".I11

ipul~i~h~enL, ;,~t~icl,~ ~:'ou c~ L-~ <<~oi_~ ~~pt1; e~:p1 in~d a
~ ~ -1i. e in prison, ~~.- ~_t~ t~~e smal]_ possi.bili~y that the

P;oarci of Prison Ter~as (all poltica7_ appoint~c~) ,:ill

grant parole at some po,_7t a _ Ler cne n~inir;u ~~ Lem oi=

~ ~ye~~s 1-gas been sew ~~-ed. In fact, less tllat~ L- ~~ent~~

r~ercent of p~o!~7_~ sent: nc~d to ii_ e i_n Cal_i~ ~~rnir_: ire

c~ei- va,-o1cd. i sec li~~I~'LRS?1`~- OL' SOU1~~Ri~; C<~:Li rOR:+'I=~.:

C~;LI~O~:i~'I:,_ P_~ROLE PRO~I~S~, httn://u~cpcjp.co~~/1e`~<1-

o~er~;~i~=t:~. ~ •(oreo~,rer ; tL'~e ot~1_,~ nt'~~er ~a;_,-✓S i.o_r_ L'p r., t_n

be relea~~d are Lo ha'.l~ theii= contirictions oc2rturned oi=

L O L 1C21~i c ~~:cCll ~1`v E C~_Gft1C1lC.V .

IL i~i1 C.OiiCE=~~tUc11 J~tLctl"~l1`Cl~ Ct [~ld.17_CC ~11iC~ ~:i1cL~LO~C

ri:lltClci ~ 1_~ a_ll 1__1~~:llt1011~l~ ~:1111?l`~~ ic1011~,"-ii~.L1=C~ ~~1: 1.;;

is?1 ~_`'~ _.LO_~~ t~L-t~'. ~ l~3Lc1C~,___iil T+r[i~~i.~ ~_~ CO ~ LOGLI ~ Llle' ~~::~~_~~LC~~

t U c!S ~~1I?~~~11+=.~ ~f?:=iliC~~ ~ OL COL1SC10L1S C~1=1:~=`d~Cl~~ f~lUtC'_EL

L~3!~V L' ~Y-- `F1l~J ~! ~,l~Il1L1Cc111t 1~Lc:7~Uc'L"1.Oi1 .L"Gii1 i.i1~

pa;-adi ~~n. To ~be con•-T;cted of this f_~rm, o_ ~~,,urde~ , th~~

!~U'~.'cLl:lcil~ m~l.~L ~;r"G\~~J ~:}l3t ttl2 C'l~tEilClc"1I1~ cGi.~~CI 1Il t[Zc

r~c~ of ~ consciou:s dis;-~c~~~_d for t'r~~ r_i~!: that ~::

h~,~u~u~ bcin~n ~oulcl '~~e l~i.]_1~d . (PeoU1~ ~~- . L:no]_1er, (?G07 i

';1 La1 . !nth 1;i9 , 1.7U .) T't~ie defer.d~nL :~~us t h_.~ ~ act~,a]_1y

COTl:J1CIcLG(~ LLl~lt T ].SIB ~li~~.l ~3C~E+C~ l Il SP1fi OL i L !\V Lc'

th~.L coll~cious di_sre_ard of sor~:~e ?-i~~!,: of killing i_s noL

~~_lUl;'`[1 1_~ Cilu~'L I~~ COiISC10L1~11~5~ OL` ~, C11.~,[1 L15~:, ~~ii~l_C11

C~~~ i,lil'~I_ii_S11^ ~~i1 LOLiI Ol: il~.11i-Ci~~L i]-0ili '•:Ii=i"c L-`Cl~l~ S~

~lJi:'~. I l_C1.Cl=.
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~ I ~ c O l) L c _ ~' . 
~`: l_,`• ~ ~_ ~~~I l_ it '~_ ~L. O _ I ~ ~~ _~ !_~ (~ ~_) \j ~' J L %; J. - L ~L1 ~ ~ ~ ~' _) ~_% J

o-,-rri-~~]_~d b~ ,>i i_c~_ __.Sup~~io~_ Court, (~tli~il) 27 C~~]_ .

%;-th i0=~6 (althou~-,l~ ":Holler stairs the i=u1e 10?= consc~.ous

disre~ar_c~. r~u -rdcr t.•:ithouL s~eciiyin~ a ~hresnold of

rill: ("[~..-~~ col~clude LhaL a convict.ton fo;_ second

degree <<~urd~~r, based on a ~heo,_y of inplied malice,

f'r?C~L1Lc:S l~~ OOL ~lZc {~ c"i C~c ~I1C~aIit c"iCt'`C~ ~.J1L11 i;01SC1GU~

Q=1_~LC'`~1L'J C L~l~ Clc?1`~ri" t0 ~1Lfil3ll Z1L~~ ~ ~ t~t11S i':US~

~7.3Vc~ f~~~❑ ai1 lil~idVClit ORl]..SS1OLl l~lt~ COU7"L COL~.C~ 1~0~

po~sibl_y l~~e,~re rn e~~.ni that a conscious ~i_sre`ard ci ~h~

rl n,: j, ~ - nf _l- ' -1-1-. = ,1.~ --- 
~-iic{ii:_r r-1 i- r~ ~~ i~  h r ~~! ~ Cl Sc~. ~~15- ~~~«.

standard. Such a .,~~r~ta1 sgate could not possiblti- qualify

3t~ ~ ~ ~71~71~~C~Gll`--`~ ~lilCj !+',~1~~1`~11~L1L '[1E=~:I:t. ~ ~ ~C~l~. l~i_11c11 ~.00I~.

~ect~_on 1r7 (~'e~~_ %U15)) .) ~ ki_l_1in~, i_n the a~~_ of

COliSC1CUS C~~_~L~',~31~"' C~~ î  3 1cSS`trl~ill-(Zl`11 i1"~~ O~ E~11.111~r-

1S i.^~VOZUI-I~ '.I"j i11c.1;~tcli~~l~c1~ -.. I11_C =~ l_ii G _ii~i 111~. 1~

~ r_~~L11~15118~~ G ~~V LC:~O ~ '~[lt~i? ~ OL 1.OUS `y EdL S 111 jai 1 ~OL1 .

(Sew Cal. "e~,a1 Cody 5~ 1~~3~1~) (;i~ie~,t ?015) . j

Th~ cia~si.c ca~c oz in~'olti~~tar~~~ i,ianslauohtei= is a

cir~inally r~:~1i~~n'c 1 i11_ing. (Ca1. P`nal Cody section

~? ~ ~ '~- 2C%15 ~~:hich d~ roes non-•~~e~iculat mans Laultei ,
1_~~(~~) (,[~~~t t ~ 1 ,

~ ;
S taLPS 111~'01111l~_~1L~~—lll t1E COiili~l1S5101Z O c_Il ll lllc'1`~itll.L

act, not a~,~out~tin~ to a felonj~~ ; or i~~ the coR~missiori c

'~ ~_~~i~ht produce fi
a 7_~ ~.afu1 act ~~ ~zic~~ ~ eaLh, in ~n un1a~~~_u1

~ ~lilflllllci ~ OL ~,JltiZO~ft CIU~ Cdllt1011 fl1lCj C1~~CL1iu~~~ECt~ 017.

Thy C~lizorni_~ SupL~~r~~. Court: hay ton` h~~1d that thi_

dei-initi_on _,gin=call;; =q,~~~:te~ to ~. cri~;~~;,~~11_y ne 1i~~~nt

~;i]_1_;~_n_~ ~~___ P-_on1,_~_ ~ rlo~,~-!~, (i~~'~. ]_) ~o C~,1. 2d u~_7, 7~J~-

- 1 ~ -U _~
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T ll ~ L' ~~- t1 ~l ~i r" r i ;i ~~ L l! ~ 1 O i i ~ ~~'L ~ c ~ U V i_ 1. '~i''c' iZ is .,i ~~ ,= Ci 11 O ~ D ~ O ̀;'' c L'll ~3 t

~ 1~~= CjC'L"cilClcill~ ~C~llcill~' ~ClOI_1~~1~ fl~JOLIt t~Re 1']_S~: ~12~ 1115

conduct ;~~iht ki11 se_r~cone, iL is enou;~l1 chat a
~ ~ _ ~ ~ -LZ~'~)OLIZi't1C~I L'~dSOilc"_~J1.2 ~~cLbUL 7.11 ~_Il= '~CLCIICIc;Ii~ S

situation could h~~-e ih~u~hL about ~1~~ risl~: and d=sisCeci

f_rom~ L- he conduct. t,'izen snmeoi~e 1~i11_s in this ~i_tuation,
1=Lic CGiIC~.Lli:~ 1~ i11;~t11~'" SOC.]_~-11~_}' 1LLc~T~;>1l1_~bl_e~ _iilll It

CIcS,'-_L"~~ES i~0 ill Sf i= 1_Gll5 CGIlC~c~l:~~clt 1011 ~:illCl ~~Ulll ~11;P,cn 1= . ~-S

nct;_d abo~~ ~- > G~.Lizor_nia 1u~:; treats Lhis a:= ; nvolun tar y
_,, -

J O~i'i' Sr=COilC1 -CIL~;~Ct3 t= 1- 1=1011~~ itiLi'C~1~Lo ct15G i[iL=~L ARP_

~~~C~11]_1~I~~E1tL5 CAL" COT15C10ll5 C11S1~~_BLCl I:~.11~Cl_~L 1~~~ LC1,=C~:I

b~ ~UrJ'`~i=cl h', t[1'~t ~,Lc3Tl'~1~A1~CI ~~1'vUL~ i~Li:. '`I3~,~~C[71,~`ti~~

J Ll7-~E:i.I"l i= ,JllC11i~1n~_ L01~i"~ ~1%~S a~~Ol7t~C cl_l ~ ~_.C~U~l ~ i~!Ct~~•

t-,~ ~ iY_~_l,_~. tc~!iL:l-L"lily L.13L ~~i~ ~ICf~.1=;CJ2ll~= GOliG~~=O~i~l-`I C~I.SL- ~`' =±Lu'

~.l"1;= __~_: c: ~_O }iliC1dC1 11LC. ~ ~ LC1~c~l1C11~i`~ Oil LI~_~_ 1~C~L1 11~C1i

C~ l_luil~~llll O1 L1Si< t}~3L `L C1 C'LC~crl~l~ll~ liiLiS~ ~1c~,'c~ r LCPiVr'~1,

~ i-iis s; tu~t~~s tt~le `lassacl-~usett_s Lelolzy-mu,=de,_ ru.l.e
~.~ O~i'«1~it1GLC U~LFir~Cll "1"i=C_" WSJ [10111C1C1r3 ~111(~ ?:LLB-III. I:CCc;1C:_S-

;:ic_5.~, '~11L1CCl~L ~P_~ ~:L~L<< i~.Oti=S ~_~~~-1~~~~ c C <'GCOiTl72,11\!111

~e::t .) IL is t•r~on~~ to 7_urnp crii~l; nal1~,~ ~~1e~1_i_rent ~.; ]_ling

il~ ~ci~h consciuus di_sre~;aid l~:i]_1_in~s, boi:h L-~ecdus~ of

tt~~ ].ac.~; or rec;uir~`~ a~::arJncs~ i.n n~~l_i en;~~_ and uecau _

!̀L LC1~ LO(:' L 115~~ Li"lL~:S~lO~_CI 11l iZr~1l~CilCE :;O'~iiC E~_O'l 'y' -

T'~1-i"i'~cLS flL~ 'ilO~[~=11'~ .iiOL•~ ~~1c~11 CL1[ll1_I~l~i~_~ j ll ~l1~EiiL

l<. '~ ~_lZlZ ~:~ ~ SC7 LL1F ~` iIV CL II~iIL J~1(~L1 ~_U 11 ~JL i~~c: 'l~;=L!i~. ~_~-L =̀ i~i LC-)

c_~=L ~1 ~_~_O~l,:'-i`~_li_~:i2L lilSLlllC`~1011 tt,aL i:_l:i_cCt~`:~~~_j' ~c:`•ic5
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i ~ i ~LO .~_ i_ .: C~Ci li ~i1~_ ~ci.~~i~l .'f~1E ~1C~~L .:C ~~tLIQ~.L''1 1.~~~ ~~:~

1=E_QL11S]_Li= i',i P,L~.l :~_~i'i.icL1L OL CO'i.i:;C10L1~ ~il.oi=c`~r3LC~ li'',~l]..- C~c'r .

j[l~~ ~O'i%C'1_~l~~~t j~lOUlCl ~lil~~: OL- SS~i7_Rl D3SP_C] O1~ 1~.~ 3~G11..1t~~

L O r~LOV~ COl15ri_nL~ ~1SLC~d1C~. COLl~C10~!.~T1~5~ C311 ~~ pLGV~Ll

li V C]_1-CUi:i~ ~.c 11'L~ cil _~i1C~E:11CF_' ~JL`~~OT1~! c 1 C'-~iSOil~.UlE' CIOLI~G~ ~

the cony-icLion should b~. for no more than involuntar>>

!?'i~ll~l~ll~}1tE'1. J~1C''~7 a ~1~_LlIlJ SilUL~_C1 liGi D2 D11111~~1~11~1

E~<~en if on~~ i~~s loo problem t~-i_t'n t'n~ no'cic,n of

Il._''~l].;:~E'Tll I':iL1LC~`L ~1S ~l CGCICCI~L ~ tIl2L =' ]_~ d ~E=L1011`~ 1~1L"OI>LLj;~

~ ~ - ~ i.̀~1t[~ ~~ L1c ~:Cli~1l~1SL1'~~~~Ol~ Of L11E c1Ct~l~l1 L~Ct~ teS''~. TiZ

the Teal ~:oc]_1, it. sti=ot~~1y ir;~~✓ites ci_i=c~_~1.._~r reasol~ine.

~_)1~C~ ~.~1` ~l1LV 1.1~ ~ii=°?.l"1 ~~:ci.~_1: ~1 L'RLOLI~'~l. ,'G~L~~il_ilOLti ~~'~CiC1lC~.

~~ ~ ~ l~ 11Z,~ ~CCLL LeCl ~ 1"C~J ~ ct~ ~J1 i:11 Dilr~tOS GI
O it ~l O ~~: tl~ ~_ i~ _ _

tl-;e co-pie ~,.nn de .ailed ~̂orensic ~_,_na7_ys ._ of ~h~ fatal

-,.-~=~u~-~d~ 1 , ~~-~~ _~_r;~~__ucti;~r. ~;:i:Ll ~_-~_„ ~.='~: -~r~~ jur~~

~ ; - ~, ~ ~'r.-''~~ict.i-i~Y 'L 11i L~'LOL~ ~ C01~CillCi~ ~:i2S LGL'2Sr'2 ul~- C~,~T1~E~L~OL1

to hu~ ~~n 1_iie. Ho~~.~ li~_e1y is it that ~l jl_iry, h~vin

cL~-~ci.i~~ 1,,~ ~. aCcheci t~~~is kill.in` tare ~,lac~~ in s„per-

S ]_G'.,; Ii..O L101' ~E Vii"."11 ~ I ~',~S ~ ~d1~_1 COf",~~ Lu ~l"1;. CO~iClU~1Ci~

L1lcI L I ~ L'r_.b l;U ~_ f IjL z_ ~ ~c lJ~.V C~CL1'~ECiO'u~ ~ i~,S TL!~ ~ 1CC

lJL"UCl~'~l S~~t ~~_~l lll J=117"LOLL=1~S Ll~C~ L ~~11 ._7C~~llc1~ rciCtS

~pproacl~ ~o dan~rrou~ncss, ~ ~~T]h~ e~iste»c~ oi- the

~ _1~1~-~i.C~ `v"1.C1~1R1 I'.11~`ll ~~ ct~~i~u_=tL LO I rr C'l 111~:iOCrt ~~ _\' ~ O L~1~

COLICZUS10il '~~ic ~ Lll~ UP,C?~.i=1;'111 L~~ZOil~,' i_~ ~\Ci't~~101171.1'y'

_ r i
'.I ,~l:'_. I~C1011~ `i~O>>_~_P_ ~ uL;LLOU~iZS ~UjJ_--' J~ ~~il JC~

~̀ ~-' j(~) ~ ~~1i1C1~ 1'~;i1~ 1.. _~~~ ~ In ,

- 1U7 --

Case 2:16-cv-06874-R-FFM   Document 1   Filed 09/13/16   Page 136 of 146   Page ID #:136



:~: ~C_~_O~il~-.-,~~]]'C~~ = Lll~ i- SI_ID~OScQl`~. ~_l.~ii~ ~i=C1 'i~`1 ~.

i i - ~ ~ 
i ~

i~.o-Il~i_;7-0L5 1=i'_]_011`y'' L~=Q'~1:L1'~:111cT1t ~?S2C1 UIl ci~l ci:~ll~±l

~ ~~CLS~ ~ cl~~0aCC1 1S ~T~ll2blj~ ~v'015(-' t118i1 cl ~~~OIl~'- U1-~C_L

rule ~,-ith no dangerous ielol~y limi~~iCio~~ at ~]_1. Ih

irnp]_icit pi=o~i se oi= a d~nge~-ous felony 7_i~~i L~ tion i~;
the~t she syst<<~ contai~~s a ~'cructural ~~fe a rd a~ain~t
ti llll~ SLZ1l1'`~ ~)U'_-=' ~_,,' 3CCl;~Cll~dl 'L~11~_1il~S d5 f_1llLC~!~ I~ L171S

pi_o~~r.ise il~~ulates the ielor~y-~.iurd~r rule ~~~,~inst
critisir~,. Fet the pr~~-,~. is._ i5 illsuor~% foz_ t~~,~~ ~=~~ct of
cl ~~11Z~L.'~ ~ ~~~2iC'1~5~ 1112;ti0icLl~~ ~ LO LI~~F COl~C~_L1S1011 tLlc,t.

t~,~~ i__lnn~- Baas ~oi7~:ucLc;1 its ~. ran~e_ - ~ ~~ ~ - '-~ -;_ ~L` fltc~llil%i= Tu:`:

actual t~cts approaci-~ ~~:ould hereby render ih~ seconci-
Ci~;~1=C~ ~C1011}~'[ iU'L~P_i LLI~_L 1~0~ ]_~1Cc7C-l~_j' OD_'GLt~.. T ~ i~.'O~I-L CI

i - 
io u~c,_~ire ~ror:? th;~ L~~,islature s y~i~~; tl_~e rea]_ity ~iz: i=

L'~~e lelo~~y-murc1er rul_:~ ca~~, ~~.nd ine~rii~~bl y_ ~~,i]_1, rye

1;;~'~~~~~E~~ lei ~OI1;:= C~«,CS !Cl''~GLVll7~ ~,'~1LE~j% ~1CCl_C~_L1r~l~_

l.~ 11inr. In other ~~~.ords, Lh~ judicial ~~doption oi: a~i
acCual facts ~pproacn ~: cu 1d hinder t't~e po1i~~_c~=,]_ ~roc~~~s
i 1=0~~~, C1011l~` 1_~~ ]O~i i~L EV~l~ll~.t11i;` ~~:ci SCGiIC~~-L `1~~'

L c=10~1~' fl'.Ui=~~1~1 LU~_~ i0i= ~•:r~,~ t 1t I=C«l~_~ 1~ .

1_ l~c 1"c1L1CLcillC.L ~U ,:~Lci'iL r~3C12 C11"l~ i1;~2S 1S 1~l pctl"l.

idue Lo the Court ~ av~~r~ion ~o -res~il~~~ d~cision~ of
COl~SL1'~UL1GLl:`l~. 1i:3~I17.1~~C1t' O?1 i1~✓~~Ot~1c~lCc~l SCrTl~;7-1C~ ~~~~-

Hil.1 ~ Cow or<~d~~ (200c~) X30 l~ . ~ . 7;~J %~ ~ . ~~ ~;ut ~i~- ̀r~
--- - --

tl1t: COUIItlCjS V'tL;' LCc.l ~~LcC11C~t~ ULiG1152~ ~1L1ti1_ll~ j-1=0;;i.

c=VI:L`v (. Ol'.11 ~~~'' O~C Lily S~ct'Lz L~t~ COUi. L ili'. ~~CI l~Q~ 1=c.3.~i1 OLi '•,.

1.oL ir.'r~~ii~~~l ~]_ 'cua'c1_ot;s in o~c'~rL to ~~~~e~s tl-i~: 1JL'o2~'~

~,;?%112i1c~_; O~_ t(1~ SECO?~i~_ ~L_)-~-._ 1=c1011~J fi'.~I 'L ~~'l~ ~ ~ ~1.11i1cL- ~ili.l~,-

- I ~1 ~ -
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dangerous to hui~~~~l~ life") p-rovisiol~. Petitioner ~ir~es

the Cour~ that t-ie has estab]_ished that "inherently

dan~ezous to hur~lan life" is value in all of i_ts

~'PP1i.cation, including Lhe real application currently

before the Court, the real cases that hate come before,

end the r~a1 questions that have yet to ve ans~~~red.

Certain]_y the Courts po~~~r to declare a statute

unconstitutionally vague is "strong medicine" to be

used sp~~ringly. (See ALA ~%. Fi_.~1P_v, (1998) 724 li.S.

X69, 58Q (noting tri~t facial invalidation of_ a statute

as ul~constitutionally value is "strong medicine" which

should be ~ ~empl.oyed by tt~~~ Court sparingly").) lhis

Cc1SL~ iZG~~.'~V~i ~ C~111S OUt tOL" ~l"l it ~ ~S~LOiZo 111~~1C111c:. ~ i

:'-,lthough the jury Baas i~ot instructed on the

1an~liage of "inherently dai~~er_ous to human life" but

ratheL on t~~c standard 1an~ua~e of "natured al~d probable

coj~s~quences to hu;nan 1ite," the langua;s~ is the

equivdlznt to one another. The word "Natural" is tl~c

fui;ctiona7_ equi~~a]_ent to "inlzeLr_~ntly"; tt-~us, CAL.JIC

8.1:1 is ~ ju-ry instruction oL the "inher_ent]_y dangerous

to human 1ifc.'~ (See ~~lerruan-i~Iebster's School Dictionary

("2004") ~. 636.).

- 1_U9 -
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IV. THFRE jaAS INSUFFICI~N'T EVIDENCE TO
SliPPORT THAT P~TITIONrR ~~7~5 A "`IAJOI~
PAI:TICIP~NT" IN LIGHT 01~ '1'H~ "BANKS"
ANALYSIS; THAT HE AIDED l~ND ABETTED IN
THE COMMISSION Ole SECOND DEGREE FET OIiY-
r1URDEP

The Hight Court of the State of Calirorni~

sent s~~ocl: waives with its recent ruling f_or

~ccomr~lices — also l:no~an as "aides and abetters."

Tl-~e R~~;~~~ Court essenti.~lly held that an acco:~~plice(s)

cannot be held liable (or, better said, convicted) of

a cri~~~_; such as the one before t~~is Court, that is,

oL course, Pe'c~tioner Renteria's con~icLion oL second

degLee i=elony~ muscles, if there ~oa~ no evidence

indic~~in~ as a '~majory participant." (See People ~r..

Banks, (2015) 61 Cal. 4th 7~8.)

Or, in the alternative, and for a getter c]_arity,

i fi the evidence divuljes naught that L- he ". person,

no ~ the ~ctu~1 ~:i11er , Soho , as a < a j oL parti_cipant ,"

aids and abets in the commission of a crime, the

accused cannot be convicted of a crirn~. (I~,~. , at p.

%9~ . )

~~s ~ "major participant,~ ~ them hay to be,

direcl~ or circumstantial, evidence so compelling that

an accomplice had intent to commit ~ crime. (Id. , see

~1so Edmund v. hlorida, (1S'82) 54~ U.S. 782; Tison v.

<~rizona, (1937) ~S1 U.S. 13%.) So it there is no

evidence that Petitioner ~•~as a "major par ticip~l~t,'~

h e is ]_e~a11v innocent. (Jackson v. t%ir?ina, (1973)

U.~. .)

- 110 -
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Mere, ~ rc~ldie So Lo, a ~~~itness to e~~ents

sur_i-oul~din~ +she shooting, told police ~haL he hacl

seen a ~~:hite `Toyota pickup ~~~ith three "Mexicans" at

the scene of the shooting: that he had follo~•,ecl the

truck in his car ,;hen he sate several ~t~nshots comin~-

out from that true directed to 1limse]_t : 1,reddie Soto .

(R.T. p~. ~6~--~70.) ̀'Ir. Soto a]_so to]_d police that when

lie fire_ sa~~ the 'i'oyo~~ pickup truck, it Baas follo~.:-ink
a red Hyundai, in it, witct four men: the red H~~undai

had rr;ad a "U-turn~ ~ to fo11o~~. the tuck i~seli .

(L .T. pp. 5b3-57U. )

On another tactual mai~ter, the girlrriend of

Victim ~`~nc~y \jelasyuez - ~~~110 ~~,as also a i.aitncss to

the shooting - told po_l_ice ghat the victirl had begin

hit b5~ ~~ t~nshots coming from a white To,~ota pickup.

T~oidence had indicted that "~o~-Necl:~' (Angusti.n

Rosas) accom~~aniEd by his associates, of whom ~.~-ire

~~ med with guns, coerced Petitioner to "tad ~ion,~" t:~ith

them whey they arrived at Petitioner's business: "Abel's

body Slzop.'~ E~lthough Petitioner had no intention to

assist ~"\o-neck" at~d the others for the famously k~1o~~~n

"payback:'-' (R.T. pp. 650-b55), "\~o-Neck" had compelled

PeLitioneL to lead the "dri~~e" to Harbor pity in his

-r_~d Hy~~dai because "I~o-Neck" ~•r~s arriad that Petitioner

~i0111C~ ~ t'!~c`1Ci<011t~ ~ 1~ ~1E'~ 1T1St~ad, j011~tieCl ~ ~T~O -~i~Cl:. ~ ~

- 1 ]_ .L -
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so as to 7_ocat~ she i_ndi~~iduals ~:~i~o ~,~~r~ in~~ol~-~c'i in

the ,,~urder of `fr. Del~adi]_]_o, Petitioner "turned~ ~ his

car ~~round, told "iVo-Neck" that he was "af,~aid" because

there ~a~ie so many people, and that he ~.~~as ultin~~atcly

~oin~ back, home. (R.T. pp. X59-565.) Exactly ho~~~ it

~,as said: ie1 i.tioner tul_ned north on Petroiiu~ Avenue

and the left the scene. (P~.T. pp. ~b7-66S.)

F\C~~~~ "_PTO-~2Clz r ~ ~laC1 LOZZO1deCl PEtltlOil~1 ~'.''C1eTl~

From a short distance, spotted what "i~~o-~~eck" believed

to be t11e van involved il~ the murder of `1r. Del~adillo:

he stopped following Peti~ioner_ , and ~e~an iollo~aing

the vari un youth of Petro]_ium avenue. (R.T. p. ~~b9. )

[~I.1et~ "Tv'o-Nec1:" Baas in the middle of the block

on Petroliu~~~ near 254th Street, someone s~~ot 2t the

~LUClt v~ ~ ~C~O-~~~Cl~.~ ~ 2~llC~ L17t' O~~[7—^_~ Cd1Ll~1 ~11C11 L7~~~~t~l S~C100~117

Lack: hittin~~ at the end one individual, ~'lndy Velasc~uez.

(~.T. pp. 669-b72.)

as one can see, the evidence at P~titoner's

trial ~.~;e~~ s1im: (L) there is eviuence that Pe~ition~r

had no itltent for ~ah~t ~~.ou1d be a "p~ybacl:," (2) ti~ere

t~-as evidence tha.L' Petitioner ~~~as not Lhe shoo per, as he

~~~as in a sapa,-are car - his red Hyndai, (3) there ~,~:as

cV]_C~ii 1lCG ~11c~t ~ ~~~0-~E'Cl~~~ 3110 ~11S dSJOC12a tCS t[lL"E=~1 ~ - OL

better ~a_id, coerced, Petitioner to "lead t~~e dri~~e, ~ ~

and, L=il~a11_;~ , (%~) there ~,~as evidence th~~t Pe~itie~le -r

had turned away fLom the shootit~=, at the scene. Peti_tionc,=

:,;as loot an actti~l "major participant." Pure and siclp7_e.
(People ~- . Bal~~ks, sui~r_a. j

- 1J_2 -
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t~'or Lr~a Loregoing reasons, Peti_~ioner moves this

Couit to sLricl:, or void to-r vagueness, his conviction

~f second degree felony murder, the lan cage of

"inhe-rerltly dangerous to human life"; in the al ternati~e,

Petitioner moves th=i_s Ccurt to set aside his conviction

in 1-i_~ht of People v . Parks , su»r~, as he is i actually

innocent: no c~~Tidence indicated that Petitioner ~•:~s

a "major participant" in the death of Andy Velasquez.

- 11.3 -
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LUIS RENTERIA, CD CR #E-75707
CALIFORNIA STATE PRISON-LOS ANGELES
COUNTY ("CSP")
P.O. BOX 4610
LANCASTER, CA 93539-4610

**= LEGAL/CONFIDENTIAL MAIL ~~

~k^`°';P

UNITED STATES DISTRICT COUR
T

FOR THE CENTRAL DISTRICT OF
 CALIFORNIA

WESTERN DIVISION..

312 North Spring Street, 
RM #G-8

Los Angeles, CA 90012-4793

ATTN: U.S. CLERK

t

7

CC'a/~ Fl ~~rfl L
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