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CENTRAL
EASTERN DISTRICT OF CALIFORNIA

LUIS RENTERIA

\2 Case Number:

" DEBBIE. ASUNCION

PROOT OF SERVICE

August 31, 2016 , I served a copy

I hereby certify that on

|
of the attached _WRLIT OF HABEAS CORPUS: EXHIBITS :"A, B, & C."

by placing a copy in a pestage paid envelope addressed to the erson(s) hereinafter
yp g DY g p

listed, by depesiting said envelope in the United States Mail at
LOS ANGELES COUNTY, CALIFORNIA STATE PRISON, INSTITUTIONAL MAIL.

(List Name and Address of Each
Defendant or Attorney Served)

I declare under penalty of perjury that ti%xe and correct.
% Jiin

August 31, 2016

(Signature of Person Completing Service)
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EXHIBTIT "A"
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

In re, ) Case No.: A041259
)
LUIS RENTERIA ) ORDER SUMMARILY DENYING
: ) PETITION FOR WRIT OF HABEAS
Petitioner, ) CORPUS (CRC 4.551(g))
)
)
On Habeas Corpus )
)
)

The Court has read and considered the Petition for Writ of Habeas Corpus filed on APRIL
19,2016, and all related materials provided by Petitioner LUIS RENTERIA.

In response thereto, the Court makes the following findings:

1. Petitioner’s Writ of Habeas Corpus is timely filed;

2. Second degree felony murder charge as alleged in the information and for which the

Petitioner was convicted is not “void for vagueness™ nor does it violate the Fifth or

Fourteenth Amendments to the United States Constitution ; and
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DEPT. S23
SUPERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES

Date: April 26, 2016

Honorable Gary J. Ferrari , Judge Presidin Tyra Baham, Deputy Clerk
g y

CASE NO. A041259

IN THE MATTER OF

V.

RENTERIA, LUIS (NP)

NATURE OF PROCEEDINGS: HABEAS CORPUS

The Court has read and considered the Petition for Writ of Habeas Corpus filed on April 19, 2016, and all related

materials related materials provided by Petitioner LUIS RENTERIA.

In response thereto, the Court makes the following findings:

1. Petitioner's Writ of Habeas Corpus is timely filed:

2. Second degree felony murder charge as alleged in the information and for which the
Petitioner was convicted is not “void for vagueness” nor does it violate the Fifth or
Fourteenth Amendments to the United States Constitution; and

3. Petitioner’s claim vis a vis insufficiency of the evidence to support the theory that
Petitioner was a “major participant” in said crime (People v. Banks (2015) 161 Cal. 4"
788) is likewise without merit; therefore,

4. THE PETITION FOR WRIT OF HABEAS CORPUS IS DENIED. ™ & A"

ol

A The Clerk to give notice

Page 1 of 1 DEPT. 823

MINUTE ORDER
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3. Petitioner’s claim vis a vis insufficiency of the evidence to support the theory that
Petitioner was a “major participant” in said crime (People v. Banks (2015) 161 Cal.

4% 788) is likewise without merit; therefore,

4. THE PETITION FOR WRIT OF HABEAS CORPUS is DENIED.

\ DM
u}’ATfJF RRARI
Judgg of the Syperior Court

R

April 26,2016

The clerk is to give notice.
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EXHIBIT "B"
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND ATE _
APPELLATE DISTRICT ST BF APAFEAL < GESENB BIST

DIVISION SEVEN F H j:td E @
JUN -3 2018
JOSPPH A LANE Clark
Inre _ B275169 D. SANDERS Deotty Cler

(Super. Ct. No. A041259)

LUIS RENTERIA , (William H. Winston, Jr., Judge)

on Habeas Corpus. ORDER

THE COURT:

The petition for writ of habeas corpus filed on May 31, 2016 has been read

and considered. The petition is denied.

K%&CL | 7\(/\/5‘\(\ N Zifzz_

PERLUSS, P. ], ZEjON, I, | BEGAL, 1.
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EXH T B‘J'_T en
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S235326

IN THE SUPREME COURT OF CALIFORNIA

En Banc

In re LUIS RENTERIA on Habeas Corpus.

The petition for writ of habeas corpus is denied.

SUPREME COURT

LED
AU 172015

Frank A. McGuire Clerk
Deputy

CANTIL-SAKAUYE
Chief Justice




Case 2:16-cv-06874-R-FFM Document 1 Filed 09/13/16 Page 20 of 146

Luis Renteria
CDCR #E-75707
P.0. Box 4610
Lancaster, CA 93539-4610

In Propria Persona

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

LUIS RENTERIA, Case No.
Petitioner,
e PETITION FOR WRIT OF

HABEAS CORPUS BY A
PERSON IN CUSTODY;
PURSUANT TO 28 U.S.C.

DEBBIE ASSUNCION, WARDEN OF § 2254

THE CALIFORNIA STATE PRISON-
LOS ANGELES COUNTY
Respondent.

INTRODUCTION

Petitioner files the instant petition to challenge
the validity of his 1992 conviction for second degree
felony murder in Los Angeles County Superior Court in

light of the United States Supreme Court's decision in

Iohnson wv. United States, (2015) 135 S. Ct. 2251.

Johnson struck down as unconstitutional the so-called

Page ID #:20

"residual clause' of the Armed Career Criminal Act (ACCA),

18 U.S.C. § 924(e) (2006). The Court's holding in

Johnson mandates that California's second degree felony
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murder rule, which contains language that is materially
indistinguishable from the ACCA's residual clause, also
be stricken as unconstitutional.

Date: August 31, 2016. Respectfully submitted,

PETITIONER
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STATEMENT OF THE CASE

On December 13, 1988, the District Attorney for
the County of Los Angeles filed an Information, charging
Luis Renteria, the Petitioner, of second-degree felony
murder (Cal. Penal Code § 187(a)): specifically for the
murder of Andy Velasquez. It further charged Petitioner
with one count of conspiracy-to-conmit murder (Cal.
Penal Code §§ 182(1); 187(a)) with an allegation later
found to be true; that is, during his participation,

he was with the principal who was armed with a firearn

1/ \

S 19290997 N7 by
LIV L L&

(Cal. Penal (1)), {(C.7.= pPp. //-81.)

enal Code §
The jury found Petitioner Renteria guilty of
second-degree felony murder, during which he committed
the unlawful killing of Andy Velasquez while in the
commission of shooting at an occupied motor vehicle.
(Cal. Penal Code §$§ 187(a); 246.) It found true that

(1) Petitioner engaged in a conspiracy-to-commit murder

and (2) being with the principal armed with a firearn

! R 2} cQ H4 N " 4 Ay e 2 N\ 7 : =l
(Cal. Penal Code §§ 182 .1 12022Ca)({1)). (c.T. pp. 254~
256.)

The sentencing court - Judge William 4. Winston -

sentenced Petitioner to the following: for the underlying
offense, that is, second-degree felony murder 15-years
to life with an additional consecutive l-year term for

being with the privncipal armed with the firearm (Cal.

1. The "Clerk Transcripts'
tO as ||C'rl*.-|l

will be herein referred
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Penal Code § 120220Ca)(1)). (c.T. Pp. 261-262.) The
sentence imposed on Petitioner resulted to a net total
of 16-years to life with the possibility of parole.

STATEMENT OF FAGTS

THE PROSECUTION'S CASE

Andy Velasquez was talking to several people,
including some members of the "Pee Wee' gang in a
driveway near the corner of 254th and Petroleum in
Whitter, when a small red Hyundai and a white Toyota
pick—up truck drove up and began shooting. (R.T.z/ pp.
154-170.) Petitioner was the one who drove the red
Hyundai. (R.T. p. 375.) Velasquez was killed from a
gunshot to the chest. (R.T. pp. 138~-141.) And someone
in the car and/or truck shouted "Wilmas' around the
time of shooting. (R.T. 158-161.)

On September 1, 1988, Leonel Lopez had gone to
"Abel's Body Shop," where Petitioner worked, and had
4 conversation with Petitioner and his friend: "No-Neck."
(R.T. pp. 352-353.) During that conseravtion, Lopez was
told that Petitioner, "No-Neck," and others had driven
to Harbor City in Petitioner's red Hyundai, followed by
a white truck, to do a "pay-back' and that they shot
someone in a parking lot. (R.T. p. 353.)

Petitioner's cousin, Edward Delgadillio (also known
as "Dedo") was killed in a gang shooting on the day of

Velasquez's death. (R.T. PP- 374-382.) Petitioner stopped

2. The "Reporter Transceripts'" will be herein referred
to as "R.T."
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bis former girliriend, Dolores ltvine, on her way home
from work - he was very upset about his cousin's death
and said that he had heard that the Harbor City gang
may have done the killing. (R.T. pp. 372-375.)
Fetitioner also told her that he aund his friends were
going to Harbor City to shoot up the "Harbor City”é/
(R.T. pp. 375~378.)

Petitioner was interviewed by Detective Joseph
after his arrest. During that interview, Petitioner
denied sheoting Velasquez and denied being present
when he was killed. Petitioner told Joseph that he
had driven to Harbor City with ”No—Neck,”é/but that he
had changed his mind after he got there and left. He
further stated that "No-Neck' had driven him in his
car and had not been involved in the shooting of

el
Ve la

9]
-
[

N

qg
THE _DEFENSE'S CAST

A wilitness to events surrounding the shooting,
Freddie Soto, told police that he had seen a white
Toyota pickup carrying three "Mexicans" at the scene
of the shooting: that he had chased the truck in his
car and that those in the truck took several shots at

Soto. (R.T. pp. 563-570.) Soto also told them that when he first

3. It should be known that "Andy Velasquez," the
man who was shot and killed, was part ol rivary gang
"Harbor City."

4. Agustine Rosas' moniker is "No-Neck."
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saw the truck, it ves following a red Hyundai with rour
men in it and that the Hyundai had made a U-turn to
follow the truck. (R.T. PP. 563-570.) Tony Velasquez,
the victim's girlfriend who was also a witness to the
shooting, told the police that the viectipm had been hit
by shots from a white truck. (R.T. 572.)

Augustine Rosas, "No-Neck " testified that,
after the murder of appellant's cousin and another man
reputedly by a Harbor City gang, he called a number of
his friends and went to Petitioner's business for the

- - . s o . Y o
burpose of organizing = pay-hacl (R.7T.

A /y .
R e

(@)}

ng a ay-bacl. R. oD -
649.) Petitioner did not want to go, but "No-Neck"
convinced him to do so. (R.T. Pp. 650-655.)
"No-Neck” drove over to Harbor City in a white
Toyota mini truck with two other guys in the truck,
each carrying a gun. (R.T. PP. ©55-656.) "No-Neck"

told Petitioner to lead the drive to Harbor City in

his red Hyundai because he was afraid that Petitioner

)

would "back out" if Petitioner followed. (R.T. pp.

.

658-659.)

After searching the Harbor City area in order to
locate the van that was reportedly involved in the
previous murders, Petitioner turned his car around and
told "No-Neck'" that he was afraid because so many
People were around and that he was going to go back hopme.

(R.7T. pp. 0659-665.)
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Petitioner then turned North on Petroleum and left
area. (R.T. p. 667-668.)

"No-Neck' was going to follow Petitioner out of
the area when he spotted what he believed fto be the
van involved in the earlier murders and turned South
on Petrolum to follow the vap. (R.T. pP. 669.) When "No-
Neck" was in the middle of the block on Petroleun near
254th Street, someone shot at the truck and all of

tho

n

e in "No-Neck's" truck shot at the people in the

Street and in a parking lot there, hitting one man -

p)

, . \
Velasquez. (R.T. nn. 669-672.)

L= I )

o
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STATEMENT OF APPEALABILITY

After tried and convicted, and filing a timely
notice of appeal (C.T. p. 240), court appointed
appellate counsel filed an Appellant Opening Brief
("A.0.B.") to the Court of Appeal, Second Appellate
District, Division Seven. (Case no. BO56051.) The

brief was submitted on October 21, 1991.

On direct appeal, appellate counsel raised four

Page ID #:35

claims: (1) an erronecous jury instruction, CALJIC 2.04;
(2) another jury instruction pertaining to CALJIC. 2.90;
(3) a trial court's abuse of discretion; and (4)

inadmissible evidence.

However, the Court of Appeal affirmed the Petitioner's

conviction with a reasoned opinion.
On a last round of direct appeal, retained

attorney at law, Denis fisher,prepared and filed a

petition for review to the California Supreme Court.

But the high court rendered a "post-card" denial

for that matter: the petition was defaulted.

PROCEEDINGS OF STATE WRIT OF HABEAS CORPUS

On April 20, 1997, retained attorney at law, James

Lynch, filed a state writ of habeas on behalf of

Petitioner to the Superior Court for the County of

Los Angeles. The writ was a "first collateral attack,"

based on a legal constitutional clain of ineffective

assistance of trial counsel. The court pProcessed,

revieved, and considered the writ but denied it. (Case

no. A041259.)
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The matter was then appealed in the Court of
Appeal, Second Appellate District, Division Seven.

Once again, it summarily denied it on August 21, 1997.
(Case no. B114779.)

On a last attempt, Attorney James Lynch filed
another state writ except with the same legal claim to
the California Supreme Court: it too summarily denied
it.

Almost a year later, Petitioner filed (pro per)
another writ of habeas corpus, addressing an ineffective
assistance of both trial and appellate counsel relevant
to his conviction, to the Superior Court for the County
of Los Angeles. The court summarily denied it, though.

Petitioner then appealed that matter (for-the-
second-time) to the Court of Appeal, Second Appellate
District, Division Seven. (Case no B126994.) On November
13, 1998, it summarily denied it.

For the second time, Petitioner appealed the
lower court's decision (case no. B126994) to the
California Supreme Court: the petition was denied on
February 17, 1999.

On October 22, 2012, Petitioner filed a writ of
habeas corpus to the Superior Court for the County of
Los Angeles. He challenged an issue relative to a
Board of Parole Hearing (BPH): due process was violated.

However, Judge William C. Ryan denied the writ in its

entirety. (Case no. BHO08896.)
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Petitioner, next, appealed the matter in the
Court of Appeal, Second Appellate District, Division
Seven. (Case no. B247197.) The petition was summarily
denied on March 03, 2013.

Petitioner submitted another petition relevant

to the Board of Parole Hearing (B.P.H.), alleging a
"due process violation," on November 03, 2013. (Case

J

no. BHOC8SZ8.) Again, Judge William C. Ryan denied the

t

wrlt.
5o Petitioner appealed the issue in the Court
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It denied the petition on January 2, 2014. (Case no.
no. B253445.)

A wrlt of habeas corpus was then filed to the
California Supreme Court: Denied it without & doubt
-)

Finally, on July 23, 2015, Petitioner sent another

on February of 2015. (Case no. §2

o

291

(@]

writ of habeas corpus, ralsing a mental incompetency claim

under the umbrella of ineffective assistance of both
trial and appellate counsel. The petition was ultimately

denied.

Petitioner afterwards sent another writ of habeas
corpus - appealing the superior court's denial - Lo the
Court of Appeal, Second Appellate Court, Division Seven.
(Case no. B266640.) The writ, no less, was denied on
September 16, 2015.

Thereafter, Petitioner sent the same writ to the

hizhest court: that is, the California Supreme Court and
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nied it. November 18,2016,Case#5229920.

Petitioner LUIS RENTFRIA is so unlawvfully
incarcerated and confined within the control, and the
absolute command, of Warden Debbie Asuncion: the sole
principal of the California State Prison-Los Angeles
County ("CSP-LAC"). His confinement is, no less, based
to pronounced judgement of Judge William H. Winston from
the Los Angeles County Superior Court, the "Long Beach
Court,”™ in Department no. SO. D, Long Beach, Californisa.
(Case no. A041259.)

This petition (in which is being prepared and
submitted) is predicated from the final judgement
following a trial by jury, finding Petitioner Renteria
guilty of second-degree felony murder (Cal. Penal Code
S 187(a)), conspiracy to commit murder (Cal. Pepal Code
§ 182.1), and an allegation found to be true: being
with the principal armed with a firearm. (C.T. Pp. 254-
256.) Tt challenges (unequivocally) Petitioner's
conviction of second degree murder. This state Wwrit of
habeas corpus is authorized bursuant to California Penal
Code section 1473.

JURISDICTION

This petition (Ir e Renteria) 1is being filed to

this Court pursuant to 1ts orieinal habeas corpus
[l

jurisdiction (Cal. Const., art. VI, § 10, Cal. Penal
Code §§ 1473, 1475.)

Petitioner Renteria fundamentally contends that
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his conviction and sentence (all-together) must be set-

>

aside, so because the statute of second-degree felony

murder is invalid——moreover, the statute in and of itself

stands to be vold-for-vagueness . " (See Johnson v. United
States, (2015 576 U.S. 5 Kolender v. Lawson, (1983)
461 U.S. 352, 357-358.) Tt is "under . - . criminal law

S0 vague that it fails to give ordinary people fair
nctice of the conduct it punishes, . . . 350 standardless
that it invites arbitrary enforcement . (Id.) The
language, inherently dangerous to human-life, of second-

anl Ty e

degree felony murder falls within the sole rubric of
'vagueness."

On another matter, in light of People v. Banks,
(2015) 61 Cal. 4tnh /88, Petitioner's conviction cannot
stand if there was no evidence indicating as a "major
participant.' Or, in the alternative, and for a better
clarity, if the evidence shows naught that the .
person, not the actual killer, who, . . . as a major
participant,” aids and abets, the accused cannot be
convicted of such crime. (l@., at p. 798.) Therefore,
Petitioner's sentence is nonetheless ”unauthorized,” as
his underlying offense is invalid.

It follows, California Penal Code section 1473 allows
this Court to act as required in the interest of justice
in particular cases. The California Code of Civil
o

Procedure, § 187, provides: [W]lhen jurisdiction

)

is, by Constitution or this Code, or by any other statute,

conferred on a Court oy judicial officer, all the means

- 10 -
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hecessary to carry it into effect are' "given': "[1I]n
the exercise," for instance, "of this jurisdiction, if
the course of proceeding be not specifically pointed

out by this Code or . . . statute, any suitable process
or mode of proceeding may be adopted" - "which Lever]
may appear most confortable to the spirit of this Code.'

(Cal. Code of Civil Procedure, § 187.)

PETITIONER'S CONTENTION(S)

1) Petitioner's conviction, together with his

95}

entence, must be set-aside; for his convicted charge
of second-degree felony murder is vague, it ought to
be void for vagueness.

2) Petitioner's sentence, in licht of Peovle v. Banks
) [l =

o

)
is "authorized": There was no evidence indicating that
Petitioner was a "major participant.”

PRAYEPR FOR_RELIEF

WHEREFORE, Petitioner LUTS RENTERIA prays to
this Court as follows:

(1) That this Court "order to show cause' to the
Attorney General as to why Petitioner should not obtain
relief;

(2) That this Court set-aside Petitioner's (a)
conviction and (b) his sentence of 16-years to life in
the course of an evidentiary hearing;

(3) That this Court reduces Petitioner's convicrion
to a ”lessor~included~offense,” that is to "involuntary

manslaughter'; AND

(4) That this Court order Petitioner's release

1L -
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immediately as he has seved 26-years of incareration

in the California Department of Correction and Rehabilitation
("'CDCR).

Dated thlS*‘*”‘ ,2016

/*ﬁ%/

~lL
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JURY INSTRUCTION(S)

Petitioner writes, for the most part, herein the
jury instruction(s) as verbatim.

CALJIC 8.10

[Petitioner] i1s accused in Count 2 of the
information of having committeq the crime of murder,
a violation of Penal Code Section 187,

Every person who unlawvfully kills a human being
with malice aforethought is guilty of the crime of
murder in violation of Section 187 of the Penal Code.

A

rd

In o

[ i pFa
[SHS o

PEOVE such crime, each of the
following elements must be proved:

1. A human being was killed.

2. The killing was unltawful, and

3. The killing was done with malice aforethought.
(C.T. p. 211.)

A killing 1is unlawful, if it was nelther
justifiable nor excusable. (C.T. p. 212.)

CALJIC 8.11

"Malice"

may be either ExXpree or implied.
Malice is express when there ig manifested anp
intention unlawfully to kill g4 human being.

Malice is implied when:

1. The killing resulted from an intentional act,

[,
-

=
D

¢ nhatural consequences of the act are
dangerous to human life, and
3. The act was deliberately performed with

knowledge of the danger to, and with conscious disregard
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for human life.

When it is shown that a killing resulted from
the intentional doing of an act with express or implied
malice, no other mental state need pe shown to
establish the mental state of malice aforethought
does not necessarily require any 111 will of hatred of
the person killed.

The word ”aforethought” does not inply deliberatiop
°r the lapse of considerable time. Tt only means that
the required mentcal state must precede rather than
follow the act. (C.T, p. 213.)

ALl murder which 1is berpetrated by any lkind
of willfull, deliberate and premedited killing with
eXpress malice aforethought isg murder of the firgt
degree.

The word "willfull," as used in this instruction,
Means intentional .

The word "deliberate" means formed or arrived at
or determined Upon as a result of careful thought and
welghing of considerations for and against the pProposed
course of action. The word "premeditated" means
considered beforehand.

If you find that the killing was Preceded and
accompanied by a clear, deliberate intent on the part
of the defendant to kill, which was the result of
deliberation and premeditation, SO0 that it must have

been formed upon Pre-existing reflection and not

- 14 -
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under a sudden heat of passion or other condition
precluding the idea of deliberation, it is murder ol
the first degree.

The law does not undertake Lo measure in units
of time the length of the period during which the
thought must be pondered before it can ripen into an
intent to kill which is truly deliberate and premeditated,
The time will vary with different individual and
under varying circumstances.

The true test is not the duration of time, but
rather the extent of the reflection. A cold, calculated
Jjudgement and decision may be arvived at in a short
period of time, but a mere unconside;ed and rash lmpulse,

even though it include an intent to kill, is not such

deliberation and premeditation as well fix an unlawful
killing as murder of the first degree.

Yo constitute a deliberate and premeditated killing,
the slayer must weigh and consider the question of
killing and the reasons for and against such a choice
and, having in mind the “ousequences, he decides to
and does kill.

CALJIC 8.30

Murder of the second degree is also the unlawful
killing of a human being with malice artorethought when
there is manifested an intention unlawfully to kill a
human being but the evidence is insufficient to establish

deliberation and premeditation.

15 -
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CALJIC 8.55

To constitute murder there must be, in addition
to the death of a human being, an unlawful act which
Was a proximate cause of that death.

A proximate cause of a death is a cause which, in
natural and continuous sequences, produces the death,
and without which the death would not have occurred.

CALJIC 8.65

Where one attempts to kill a certain person, but
by mistake or inadvertence kills a different person,

“““““ if any, so committed is the same as though

L .Llii'C, L

oY)

the person originally intented to be killed, had been
killed. (C.T. p. 219.)

CALJIC 8.70

Murder is classified into two degrees, and if

you should find the defendant gullty of murder, you
must determine and state in your verdict whether you
find the murder to be of the first or second deor
(C.T. p. 219.)

CALJIC 8.71

Lf you are convinced beyond a reasonable doubt
that the crime of murder has been committed by a
defendant, but you have a reasonable doubt whether such
nmurder was of the first or of the second degree, vou
must give defendant the benefit of that doubt and return
a verdict fixing the murder as of the second degree.

(C. T. p. 220.)

N2

- 16 -
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contemplated crime. (C.7T. pPp.189-190.)

CALJIC 3.03

One who had aided and abetted the commission of
a crime may end his responsibility for the cripe by
notifying the other Party or parties of whop he
has knowledge of his intention to withdraw from the
commission of the crime and by doing everything in
his power to Prevent its commission. (c.7. p. 191.)

CALJIC 3.31

In each of the crimes charged in Counts 1 and
2 of the information, namely, first-de
there must exist s union or joint operation of act
or conduct and a certain Specific intent in the mind
of the perpetrator. Unless such Specific intent exists

the crime to which it rel

AN

tes is not committed.

m

The specific intent required is included inp
the definitions of the crimes or allegation charvged.
The crime of firstg degree murder requires the
specific intent to kill.
And the crime of conspiracy requires the Specific
intent to agree and to commit murder. (C.T, p. 193.)
GALJIC 2.02
The specific intent or tental state with which
an act is done may be shown by the clrcumstances
surrounding the commission of the act. But you may

not find the defendant guilty of the offenses charped

[§39]

in Counts 1 and 2, unless the broved cricumstances

- 18
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A person aids and abets the commission of a
crime when he or she,

(1) with knowledge of the unlawful purpose
of the perpetrator and

(2) with the intent of purpose of committing,
éncouraging, or facilitating the commission of the
crime, by act or advice aids, promotes, encourages
or instigates the commission of the crime.

A person who aids and abets the commission

0f a crime need not be personally present at the

=h

scene of the crime.
tlere presence at the scene of a crime which
does not itself assist the commission of the
crime does not amount to aiding and abetting.
‘lere knowledge that a crime is being committed
and the failure to prevent it does not amount to
aiding and abettin

o,
o

CALJIC 3.02

One who aids and abets is not only guilty of

the particular crime that to his knowledze his

D

conferates are comtemplating committing, bul he i

9}

Page ID #:47

also liable for the natural and probable consequences

of any criminal act that he knowingly and intentionally

aided and abetted. You must determine whether the

defendant is guilty of the crime originally contemplated,

and, if so, whether the crime charged in Count 2 was

a natural

- 17 -

L and probable consequence of such originally
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are not only (1) consistent with the thoery that the
defendant had the required specific intent or

mental state but (2) cannot be reonciled with any
other rational conclusion.

Also, if the evidence as to any such specific
intent or mental state is susceptible of two
reasonable interpretations, one of which points to
the existence of the specific intent or mental
state and the other to the absence of the specific
intent or mental state, you must adopt the interpretation
which points to the absence of the specific intent
or mental state. If, on the other hand, one
interpretation of the evidence as to such specific
intent or mental state appears to you to be reasonable
and the other interpretation to be unreasonable, you
Must accept the reasonable interpretation and reject
the unreasonable. (.C.T. p. 194.)

CALJIC 6.10

A conspiracy is an agreement entered into
between tow or more persons with the specific intent
Lo agree to commit the public offense of murder and
with the further specific intent to commit such
offense, followed by an overt act committed in this
state by one or more of the parties for the purpose
of accomplishing the object of the agreement. Conspiracy

4 crime.

jie
o

In order to find a defendant gullty of conspiracy,

(&

in addition to proof of the unlawful agreement and

- 19 -



Case 2:16-cv-06874-R-FFM Document 1 Filed 09/13/16 Page 49 of 146 Page ID #:49

specific intent, there must b

a

of least one of the overt g

information. It 1s not necess

of any particular defendant t

personally committed the over

of the conspirators when such

The term "overt act"” meanp
Or act committed by one or mo
wvhich goes beyond mere planni
Lo commit a public offense an
act is done in furtherance of
of the object of the conspira

To be an "overt act," the
committed need not, in and it

the crime or even an attempt

which is the ultimate object

Nor is it required that such
and of itself, be a criminal
(C.T. pPp. 196-197.)

CALJIC 6.12

The formation and existen

may be inferred from all cire

show the common intent and ma
sdame way as any other fact ma
direct Lestimony of the fact

evidence. It is not n

alleged conspirators or the m

formal (c.7.

agreement .

€ proof of the commission
cts alleged in the

ary to the guilt

hat defendant
U act, if he was one
an act was committed.
S any step taken

re of the conspi;ators
Ng Or agreement
d which step orvr

-1
Lt

)

> accompiishment
cy.

step taken or act
sell, constitute
Lo commit the crime

of the conspiracy.

in

9]

tep or act,

Or an unlawful act.

ce of a conspiracy

Umstances tending to

y be proved in the

y be proved, either by

or by circumstantial

to show a meeting of the

aking of an exXpress or
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CALJIC 6.13

Evidence that a person was in the company of
or associated with one or more other persons alleged
Or proved to have been memebers of g4 conspiracy
i1s nmot, in itself, sufficient to prove that such
pPerson was a member of the alleged conspiracy.
(C.T. p. 199.)

CGALJIC 6.14

It is not a defense to the crime of conspiracy
that an alleged conspirator did not know all the
other conspirators. The adoption by a person of
the criminal design and criminal intent entertained
in common by others and of it object and purposes
1s all that is hecessary to make that person a
co-conspirator when the required elements of &

consplracy are present.
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MEMORANDUM OF POINTS AND _AUTHORITIES

I. A PETITION FOR WRIT OF HABEAS CORPUS 1S THE
APPROPRIATE  VEHICLE T0 PURSUE AND OBTATN
JUDICIAL RELIEF FOR THE PETITIONER
A.  PETITIONER'S CONVICTION
Even though the writ of prohibition is used

frequently before or after trial to challenge the

constitutionality of statute(s) and ordinace and to

test whether the accusatory pleading on its face has

stated a public offense, a writ of habeas corpus is

also the appropriate avenue - let alone, the appropriate
Cenmedy - to fulfill elther objective. (See In re Berry,

(1968) 68 Cal. 24 137, 145; see also In re Cox, (1970)
3 Cal. 3d 205; In re Allen, (1962) 59 Cal. 2d 5.)

But an "objective" is ot the only excuse: When
changes in case law expanding a defendant's rights |
are given retroactive effect, a person pPreviously
convicted may use a writ of habeas corpus to obtain

overall relief. (See In re Cortez, (1971) 6 Gal. 34

7

¢ Johuson, (1570) 3 Cal. 3d 404 Lretroactivity

o5
[

In

)

of Learv v. United States, (l969> 395 U.S. 6, 89 §.

Ct. 1532, L. Ed. 24 _ 13 In re Montgomery, (1970) 2

Cal. 3d 863 [relief uader Barber v. Page, (1968) 390

rQ
l

U.S. 71975 In re Caffey, (1968) 68 Cal. 2d 762 [applying
California cases 1in interpreting decision in Gideon v.

Wainwright, (1963) 372 U.s. 335]; In re Walker, (2007)

7

147 Cal. 4th 533, 538 [in Light of developments in law,

reasonable probability exists that results of trial

would have been different had expert testimony regarding

- 27 -
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Intimate parvtner "battering” had been presented |;

In ye Gross, (1967) 248 Cal. 24 315, 320 [multiple

pProsecution barved]; Kellet v. superior Court, (1966)
63 Cal. 2d 822.) Moreover, the high court, In ye Morse,

(1969) 70 Cal. 2d /02, held that 2 petitioner was

entitled to habeas corpus relief when a post-conviction

decision by the California Supreme Court - which had
been made before the petitioner's conviction but which

did not initially affect him. There, the

[®)

ourt granted
relief because the petitioner could not reasonably have

anticipated the Californis Supreme Courtl's 4

-

D

ool
=N LD L.

’

(L@., at 70 Cal. 24 704 People v. Sggggorth, (1974) 11
fiere, Petitioner Renteria could not have expected

two high court's decision. One from the California
Suprene Court, in which the court in Peonle v. Banks held
1f there is no evidence as 1 "major participant'” for anp

accomplice, the accused cannot be convicted. And from

e

the second one is that the United States Supreme Court

in Johnsen v. United States, held "In]o person shall ...

be deprived of life, liberty, or property, without due

o
S

process of law.'" Better said, the "Goverment violatesg"

due process of law "hy taking away someone's life, liberty,
Or property under a criminal law so vague that it fails to
give ordinary people fair notice of the conduct ir

bunishes, ... so standardless rthat it invites arbitrary

—

7o N\ . . .
enforcement ." (Ld.) Petitioner's convicted charge of
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second-degr

)

(1
(0]

™

telony murder lnterrelates with Johnson;
thus, Petitioner meets and exceeds the threshold of
habeas corpus proceedings.

B. PETITIONER'S SENTENCE

A habeas Corpus will order a court to review the
validity of a sentence when the face of the record
shows that it was imposed in excess of the court's
jurisdiction. (In re Estrada, (1965) 63 Cal. 2d 740,
7505 In re May, (1976) 62 Cal. 3d 552; In re Huf fman,

(1986) 42 Cal. 3d 552.) FEven more, an unauthorized

geéntence cap be brought before a Court by an means
Peonle v. Cooks 1997) 55 cal. 4th 797, 811 ~and
== ble V.. ) 3

at any time (In re Harris, (1993) 5 cal, 4th 813, 8472
Eggglg_g;_jﬁgigigd (1973) 9 Cal. 3d 753, 763, People v,
gh‘dwohj‘lé (1983) 144 cal. 34 422, 434.)

50 the general rule that habeas Corpus relief
1s not available for claims that were oy could have been
raised on appeal does not apply heré, especially when
the petiticner contends that the trial court imposed
an unauthorized sentence. (Lﬂ_gg_frestoq, (2009) 176
Cal. 4th 1109, 1114.) And the rule that unexplained
delay in seeking relief may bar habeas corpus relief
also does not apply here. (In rve Birdwell, (1996) 50 Cal.
4th 926, 930, lﬂ_;g_ﬁg;giﬁ, supra, 5 Cal. 4th 813, 842.)
Given that Petitioner's unauthorized sentence centers
on a 1b-years to life for his underlying offense, in
light of People v, Banks, (2015) 61 Cal. 4th 788, this

Wwrit of habeas corpus stands ready for adjudication.

f
N
I~

I
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PLOTHE  PETITIONER'S WRIT O" HAREAS CORPUS

LS NOT FILED AS UNTIMELY

The California Supreme Court has form ulated
rr

o

three-level analysis" to determipe whether or not

a writ of habeas corpus has been filed timely: "First

a claim must be presented vithout 'substantial delay .’
Second, if a petitioner raises a clainm after a

substantial delay,” the court " 11l nevertheless

1

consider it on the merits' only "if the petitioner

55}

n demonstrate good cause for the delayv." Apg
ledhivd," it Ll winn consider the n
'if it falls under one

claim"

exXceptions' — that is, (i) an erreor of con

sentencing avthority with such a grossly misleadin

- . - 7o . . . 4 4
profile’; or (iv) the Petitioner was tonvicted and/or

sentenced under an "invalid statute." (Sez In re Reno

(2012) 55 Cal. 4th 4725 460.)

3
Because Petitioner's conviction of second-de

felony murder, in ad hoc to the languaze of "inherently

lge

o,
a5}
v}
2
5]
1}
o
o
wn
—
O
——
-
[
=
o
—
—
—
-
=
w
<
jas}
6]
jo-
D
|
ot
=
D
wn
ot
mw
T
c
[wta
g
-
2

Yinvalid. " (Id., at 55 Cal. hGth 460.)

In Reno, the Court explained that substantial
delay is mezsured from the time a petitioner (pro per)
knew, or reaso nably should have known, of the
mation (Qghgﬁgg_x;_ﬁﬂited States) offered in

pport of the claim and the legal

ow
m
-
c
m
)
-
107]

TN
=Y
g\
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[ - - L - P T -
LLoZ0es without savin L]t has lonz been requilred
that a pziitioness explain and Justisy any Slgtlilcant
delay in seeking habeas Corpus relief." (I re leno,

4th 750, 765.) Petitioner be lieves that there is
no "'substantial delay'" in hig filing (much less =

neaded explanation fo be given); but out of respect

tor the law, he shall do so.

Court handed down Johnson v. Upjreg ~States, (20153)

135 5. Ct. 2551, 2557 Tt made the so-called “residual]
clause" of the "viplent felony" provision of the

Armed Career Criminal Act ("ACCA™) 'woid for

vagueness.' The Johnson Court held that the constitutinal

problem with the residual clause was that the

93]

’ )

analysis of risk was not based on actual racts, but

Ty
L

on hypothetical facrs, (Id., at 135 5. Cr. 2557-2560.)

Still, Petitioner knew nothing of such existing case

. e . . . 1 .
Along came an analysis (gy judicial thesis
= J J

=

entitled: "Why California's Second-Degres Felony-

14

Murder Rule 1 Now Void for Vagueness. The thesisg

195}

vas executed by Professor (of Law) Evans Tsen Lec

45}

from UC Hasting, School of Law, on October 15, 2015,

= -

Pl
T

TN
Ic ~
C
et

2ée HASTINGS CONSTITUTIONAL LAW QUARTERLY, Vol. 43:1

(10/15/2015 11:44 a.m.].)

o = Do o o - ~ - - -
som= thivty-days op 0, Professor Las'sg thesis
T r - 1 . ~ i~ . ] t 1
O second-decree felony HUnder arvived at the penal
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institution of the California State Prison-Los Anceles

o

County ("CSP-LAC"). It narrowly landed at Facilicy "¢"
Law Library. It was only then that Petitioner Renteria
had awareness of the complexity of Professor Lee's
contributing, legal thesis.

So on December of 2015, Petitioner Renteria began
on with his journey of legal research relevant to the
matter: "second-degree felony matter." He began

attending Facility "C'" Law Library as a general lecal

g

DO

user ("GLU"). (See Cal. Code of Reg. tit. 15, § 3123

<
o )

-

(b

)

.,

Not procrasinating too much, its duration of
crafting, Preparing, and filing his writ of habeas
Corpus was tgive or take) two (2) months. Therefore,
Petitioner's tiling of writ, or if this Court would
like to "measurel ] from the time" Johnson v. United States

was ruled, was reasonable in time, unsubstantial in

delay. (In re Lucero, (2011) 200 Cal. 4th 38, 44 (a

ten-month delay was not Unreasonable in fiting a writ
of habeas corpus when petitioner was a Layman - had
Limited access to the prison law library, and did not
receive newly published case lawv).) Such was the case
here with Petitioner. (Id.)

/1

/1]

/]

27 -
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ITLI. "SECOND-DEGREER TLLOV’ HTURDER™ - COMMON

AW 0RO ROT - 18 V\bU“”' THE  STATUTE
VIOLATES STATE AND FEDERAL CONSTITUTION
U.S. CONST. Vv AMENDT .5 CAL. ART. I, §

a.  THE JUDICTAL HISTORY OF "ABSTRAGTNESS"
WHICH 1S THE NATURAL EQUIVALENT TO
"VAGUENESS™

(1) ON_A LEVEL OF FEDERALTSM

The United States Supreme Court began with——vhat

‘ 1\_ (: ".'LL
y the Court struck

down a criminal stature because it vested pPunishment

=

[or more than just racial discrimination. The

centered (factually) on federal, criminal

azainst Kentucky officials: allegedly discriminatiﬁg
tovard & black voter (1a yoat 221-222.) Tts criminal
statute (one deriving from not "appropriate legislation™)

It held that the statute failed to provide fair notice

e
In so holding, the High Court explained that
Iothings, and provide

& punishment for their violation should not have a

double meaning." (ldJ, at 220.) It went on

{ to say I
the legislature unde rtakes to definpe by statute a pe
of fense, and provides for its punishme at, it should
express 1ts will in language that" must ... not deceive
the common mind." At the minimum, ”[e]very man should

1 , .

T - : 13- ch s -4y P ~ 3~ 1~ o am /e o ~ 1=~
0z avle to know with cer tainty when he [and/or she | is
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COBILrms the law of VACUSess
. 1. -~ Z o —~ 4o
a9 on the enforcement of criminal
statutes - which became the result of malum Drobibitum

offense .

A malum Drohibitun offense later arose in a
criminal antitrust Statute. (International Harvest Co
_ ===l Havvester Co.
of America v. _Kentucky, (1914) 229 U.s, 373.) 1In

InternationaLAHar*e*tc Co. of America L v. Kentucky, a
T ide RATVester Co. of LV CRY

Ccorporate company was bProsecuted and penalized for a

conspiracy of price-fixing. (Id. at 229 U.8. 377.)

—i
—
S"

1S e b.:
the conviction, opined:

For it shows how impossible it is to think
way  the principal facts of the case as it
and say  what would have been 1
i an - dmazinary  world. ... Th»
not the general uncertainti 0
trial,  but Lhat LlL t

Lo determi

With his explanation
@ rezard  this decision as consistent with
Z\?as‘u v. United States [(1913) 229 4.5, 373

I in vhich it was helq that a criminal law
is not unconstitutional merely  because it

[aNs}
(T)

Ln»QV upon  men  the L]SL of rishtly
stimating a matter of degree - vhat is an

undLe restraint of trade. 1n4L dpa]s with the
actual, not with an ima aginary conditi
than the facts. ... To compel them t
on peril of indictment, what the
wmu1d have ziven for tnuq if the

: coldle

)__. .

erminate

o

ded
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nations

International Harvester Co.

Ll

does not fully

interrelate with Johnson v. United States, ziven
=2l Jnilted States, ¢

Page ID #:59

that

1t involves the difficult predictability of linaginarcy

purchasers - and not lmgaining judges.

&
o

D

tlarvester Co. cenerates, however, an intellectual

T

g

ga

International

uide

for Johnson: it finpds blameworthy constitutionally
relevant to a criminal statute, no less forcing
cltizens to assess the criminality of their ponderable
acts on hvpothetical facts — rather than on a factual

(1d.)

predicate.

The Court's "vagueness" analysis

climbed up the ladder with another

—

statute:

[aN]
r
4

price-1

o
m

one that impelled its based on

"hypothetical facts," that was
in its liability-standard. (United States +

G

1
U

D
IND
(3]
98]

94 ¢ v s Ty G A o A o
rocery, {(1920) 225 U.s. sl, 89.) There, a

grocery

company -- to be more precise, L.

wvas under a

punished

unlawful for any person willfully ... o malke

Or unreasonable rate or charge in handling or
in or with any necessaries . (Id )

opinion, Chief Justice White professed

2

()
[
1

- ulbimately -

Very much open-ended

)

. . L. Coh
=== dlea V. L. Loh:

(t

Cohen Grocery Co.
eh brocery Co.

unflux, or fixed,

1

|

price-fixing statute which "made
any unjust

dealing
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Dbserve  that the section forbids pe
specific or definite act. It
confirms the subject-matter of the
Ihvestigation which it provides. It
leaves open, therefore., (he widest
conceivable inguiry, the scope of
wiich no one can foreshadow or
adequately guard against. In fact,

we See no reason  to doubt the

soundness of the observation of the
court below in dts opinion to the
effect that [ - ] to attempt to
enforce [ - 1 the Section would be the
exact equivalent of ap effect to
carty out a statute which ip terms
merely penalized anpg punished all

acts detrimental to the public
interest when unjust ... in the
stimation of the court and Jury
VAN
\td.)

Though it did not end there, a con nstruction-
company had been prosecuted for violating a state

[

. . ) r N S5 s =
finimum-vaze lav-decree — '[N]ot less the current

sate ob per diem wages in the locality where the work
t8 performed shall be paid " (Sez Comnallv - General

in Connallv struck the state's ninimum-wace statute as

ncoustitutionally vazue:

v are of the opinion that this provision

presents a double tncertainty, fatal to its
validity as a criminal statute. Tp the
first place, ths words  "current rate of
wages''  do  not  demote a spzcific or
definite sum. ... The ‘eurrent rate of

wages' 1s not simple, but progressive
from so much (the | nln11u1> to so musch
the md\lFLT), 1ﬂLlIQlﬁ0 all betwe XNy and to
direct the payment of an amount nhiul shall
not  be  less than one of several different
”ﬂOUNtS without Sayin* which, is to leave
i estion of what is Wﬁ“nt inceble of
1nite answer .

‘\/\!

(
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In the sz2cond place, L obscurity
15 im Lo the ¢ Oy the use of
the qu 1rd 'L flltv Who can say
, Wit ny C”; ee of accuracy, what areas
onstitute the locality vhere a zlven plLCL
of work is being done? It is said that
this question is settled for us by the
decision of  the state SuprEHe Court on
rehearing  in State v. Tibbert. But all the
court dld there was ... define the word
"locality" as  meaning  ''place,” 'nhear
tha place," "vicinity, "or "neighborhood. "
Accepting  this as correct, as of course we
do, but is not to remove the obscurity,
rather  to offer a choice of uncertainties.
The word  'neighborhood"  is quite as
susceptible  of  variation as the word
"locality Both terms are elastic .. ,
dependent upon circumstanc , Lthey] may be
equally satisfied by areas mea;ured by rods
or by miles.
(Id ,at 393-395,)

Acreeable or not, Gonnally reassured Lsoundingly)
that criminal prcohibitions would be amounted to the
condition of unenforc ceability 1f they were uncertain
in various aspects. lMeaning, its of uncertalinty,
tully combined within uncertainty, precluded criminal
statutes (or laws) of sufficient notice to suffice the
due process.

Conually, if any thing, in some form or shape
I . . . - P PO ot - - b :
toretold the "vagueness doctrine's =ventual direction
toward a consentration on the Precariousness of "arbitrary
enforcement."” To say the least, Connallv is rested on
£ unarticulated, but fundamantal bremise that &
statute {revolving in vagueness) violatres due process
even if the defendant - at barp - had a chance to avoid
proszscution: so long as the statute gave effectively
las full descretion in deciding whom to 20
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paving employer in the Jurisdiction so because the
measure of liability on the statute could be wanipula
infinitely.

N - N . FER IS e ~ - - : : .
alfterwards, the "vagueness doctyipe i 1ts

(4]

svolution focused on the arbitrary enforcement in

T

Papachristou v. City of Jacksonville, (1969) 405 .S
- - T [ e o ~ ~ T T e I |
LS(:‘: Lh@ COULL, L]LLE:J_E; ht:ld a lOJ_'L_cLlLlé“ULdLUdL!'VC

statute "void for vagueness. Such statute resulted as

"both ... that it fﬁil[@d} to zive a person of

inteili:

- ... forbidden by the statute"” - "and because it
. ~ 0 3 -3 o e xr ~ - 2 A . I PN n
encodraze | dl arbi LLJJ_} arrests and convictions

a minicipal court anti-noise, the Court in Graved v.

that the statute "containled] no broad invitation fo

>
"enforcement requires the sxXercise of some degree of
police judgement, but, as confined, that dezree of
here is permissible." Id. . at 408 U.s. 114 )

sut the ic-inz on the cake was in
& prong

ib]
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stvuck O s Inxtterin; statuie——snr - \
It made the statute ”roid—for~vagueﬁess” because it
required the ovdinary individual fo produce a "credible
and reliable" identification to law enforcement. (Ld. .
at 337.)

"[T]he void-for-vazueness doctrine," Justice O'Conner

explained, "requires ... g penal statute" to "de

il

criminal offense with sufficient definiteness that

ordinary people can understand what conduct is prohibited

and in a manner that does not ehcourage arbitrary and

ty enforcement.” In addition to that, the

clause of "credible and reliable" of the California'

S
loltering statute failed the second prong: it
invited "arbitrary entorcement"” - violated (nonethless)
the maxim of the "vacuencss doctrine." Igps '*. statute

te discretion in the hands 0L the

bl

the statute and must be permitted to go on His way
1

le cause to T

0}
93}

0

£ (I1d., et

=
@]
{ )
e}
-
[
@]
o
0
o
-
ﬂ’\
o
)
-

tse Lo arrest'" was not the

only issue: "An tndividual, whom police may think is
suspicious but do not have probable cause to belie

has committed a crime; is entitled to continue to wall

the public street ‘only at the whim of any police

officer' who happens Lo stop that individual undav'
tne ovdinance. (14 at adl 1U.s 358 )
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Ordinance," ut 1lizinz the anti~arbitrary rationale,

the Court expressed the equivocal - and not the obvious -
Tour-element "ordinance" Fequired din order for the

violation to bea found:

First, ths police officer must reasonably
Delicve Lnut at l@ﬁ;t one of the two or more
DEl ' a public place is a
Crii membe[ ], Se zcond, the
De Loitering, Lnlch the
or rerain[ing] in any one
pl burpose. Third, the
of all of the persons to
di cnselves from the area
Fou St disobey the officer's
order

(Id., at 47.)

Since it equally applied to both non-gang members

and suspicious S8UE members ~ it left wiih broad

[©

discretion for law enforcement 0fficer(s) Lo choose

w“ho to arrest and who ot to. Justice Stevens repeated

T

he words of the I'llinois Supreme Courr: Th

"provides absoulte discretion to Police officers to

decide what activities constitute loiteripg.” (Id.,
at 61.) Not suprisingly, the etected violation of

faiy notice" and "arbitrary cnforcement'” led the Court

Yy vague
o oo - o h a0 P L P . " —
0 Lar so good, this analysis — the Vagueness

doctrine — began with the eéxclusive focus on whether

Provided adequate notice to

the srdinary citizen of whal was prohibited and whar



a .

was mot. It expanded, sYentually | to inelnde & prong

g on vhether the languaze of the statute or

ordinance invited arbitrary oy selective enforcement .
It is fair to say that later decisions paid more

attention to the Yarbitrary enforcement" prong

notwithstanding the fact that the Court never abandoned

[ oy

the "notice prong of the "vazueness doctrine."
(2) STATE oF CALIFORQ;&
For the majority part, the California Suprems Court
has the right to construe individuyal ri
to the state constitution more broadly than the United

under the federal ConStitution.

D
V]

State Supreme Court do

Thus | the California Supreme Court could interpret artic]

'l

7

L, section 7 of the Californs

m

Constitution so Lo provide

a4 more vigorous safeguard

[4))
e

ainst vague criminal

statutes.
In Willjam_M;,GaTC&LLi, (1993) 5 Cal. 4ath 561,
one of the leading cases in Vagueness, the Courr rejected

the Subposed, ambiguous California statute authorizinp
misdemeanor punishment to anyone to whom: "commits
act or omits any duty causing, encouraging, or

contributing to the dependency or delinquency of 4

minor." (Sz2e Cal. Penal Code § 272 (2015) )

to the statute brovided that - for the purposes of the
quoted section parents and/or guardians "shall have

the duty to excercise Lreasonable care, super-vision,

-~

Protection, and control' over their

(OS]
O
!
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1t
19

O]
—
3]

whether the amendment made the Statute

Unco

1%3)

titutionally vague. It said

93]

the constitutional interest ig mpli
is

c
quastions of statutory vazueness is that no
parson  be deprived of "life, Liberty, or
property without due process of law,” as
ass

2] S
ured by both the federal Constitution. (L S
Const., Amends. \7 \IV) and the Cali- fornia
COﬂaLlLULlOD (Cal. Conat art. I, § 7) .
Under both COH:LILULIOWD, due proczss of law
10 this context requires  two elements: a
criminal statute must "'be definite enouzh to
provide (1) o standard of conduct for those
whose activities are proscibed and (2) a
tandard for police eﬂwOlewcﬂl and
ascertainment of guilt

94]

(Ld., at 567; citing Valker « Superior r Court, (1988)

GWSOU, supra, (19%3)

Inls statemant of law unded in the uvltinmar
dsgertion in Kolender and subsequent cases. (F.z. .
Rolander o, Tawenn -, &unva 451 U.S. at 357 Cits fChicazg

v. Morales, (I11. 1997) 687 n.E. 2d 53, 63.)
for example, the first Prong focuses on "notice' to the

ordinary citizen - that 1s to savy., the

o
pu—
[
[
(T
93]
—
48]
o]

m
[

AN

erall ) must set forth some ascertainable

05
It
j4%)
-
)
(i
o]
b
(@B
—
Q

which Lhe citizen can conform his and/or her

Moreover, "[v]azue laws," it has been said, ... trap the

e
innocent by not providing fair warning. " (33;;;;;14 5
Cal. 4th at 567.) And the second prongz focuses on the
avolding "arbitrary =nforcement.' 0g that, "[a] vague
Law" that "lmpermissibly delegates basic policy matters

to'r "policeren, Judzes, and juries for re.
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. . O 1"_“'7. Lot P
ad hoc and subjective basis, wlth the g

oL arbitrary and discriminatory application.” Becau

the statute only authorized punishment upon proof of

=

criminal neglizence—uwhich required a cross deviation
rrom the normal Care-—the statute's standard of
"reasonable" care and supervision was not unconstitutional]y

vazue. (Id., at 574.0)

Turning on to another case rezarding "vacueness"
vas in People v. Superior Court ('Zﬁswgll”), (1988) 4¢
Cal . 3d 1361. The high court, there, discussed ithe
a sState 101tifjng statute
11 S Lo - 1
wio loiters in or about anv
the purposes of engazing

v

in or solicitating any lewd or lascivious or any unlawfiyl

act'’ would

jal
)
g0
Jo
[
N
|
-
O
Fh
[85)
3
=
w0
)
6]
"_}
D
J
o]
O
=
—
V5]

ce Ca

M
—
vl
[
)
oy
—

Testing for vagueness,' conveyed the Court, involved
the "notice" aspect as well as the "arbitrary enforcement” .
" LA statute,” Firsc, "must be sufficiently definire

I

to provide adequate notice of the conduct proscribed.”

And "[s]econd, a statute must provide" with enouzh

"definite guidelines for the police in order to prevent

arbitrary and discriminatory entorcement . " (Id., at 390 )
Ihe Court went on to Stress - with respect to the

notice' factor - thatr such loitering

& specific intent requirement. LE the lack of the
requiste "purpose of engazing in or soliciting' a lewd.
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—
i
)
-
-
o]
-
o
~
]
i

That bein

O

Lo multiple int

1

requirement of specific intent prevents real innocent

beople from doubting to their responsibilities. Fven so.

"[plersons of ordinary intelligzence need ot lLinger for
the proscribed purpose" (the Court sustained), for "they

have not violated the statute." (Caswve
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-
jav)
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in the "arbitrary énlorcement," the Courrt
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made a comparison to RKolender. The necessity to produce
"reliable and credible’ zvidence upon police demand ,

made the "loitering ordinance' in Kolender subject to

the "personal standards of cach individusl law

officer." (Id., at 394.) Contrary to that, the “loitering
ordinance" involved in Caswell vested "no such discretion
with law enforcement." Tp addition, "[a] person is

subject to arrest under the brovision cnly if hi
r 1/ 1A+ o o~ . t R - - -] o ;
Land/ Jor her conduct ce [d]LlSG to probable cause to

= . 7 . . . .

believe that he [and/]or she is loitering in or about g4
public restroom with the proscribed illicit intept. " (1d.)

Fer the most part, all of these California Supreme

Court cases revolving into "vagusness," such as the

"notice' and arbltrary enforcement! factors, adhere
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e ST SAVES Preccdents
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cule, for it stands in the center of "wasueness )
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and crucial analysis inp Kolender . Lawson: ... LT ]he
Goverment violates the guarantee by taking awvay soneone'g
life, liberty, or property under a criminal 1aw S0

vague that it fails to give ordinary people fair notice

to the conduct it punishes, or sg Standardless that it
invites arbitrary enforcement . " (Id., at 135 s Ct
2551, 2556; citing Kolender v. Lawson (1983) 461 U.s
352, 357-358.) "[nlot only" does the law of vagueness
applv " Lo statutes deflining elements of crimes, but
&iso to statutes fixing sentences." (Id., at 2557;

citing Q@L@Q~Stat6_s_v-\&l%@£; (1979) 442 U.g,
a4, 123.)

The infamous, ‘catezorical approach'” ignited in

Missouri . (Id.) The Court

explained that the analysis was not a "simple one."

burglary on the Justification that Missouri called

r T [ v e NS o1t e
”bUtglarv ' (Lavlior v. United States, supra, 495 [J.S.

fome uniform definition independent of the labels

~ e e vrm A Votne varioiie otoe . 1 O - -~ = ol = -
c[uplo\. S by the Vall LoUus states Criminal code ) ) \Eber
all, every state has its oWn burglary statute - with

places can be burglarized
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trecept Longres

herefore, the Tavlor Court adopted the superfluous,
generic form of ”burglary” for the Armed Career Criminal
<L

Act ("ACCA'™) analysis. Vith the presunption that =a

ftate verzion of burglary contained all the elem

ents
of the burglary, then it would stand. However, the
adoption of a generic federal form of burzlary
lmmediately provoked another issue: that is, haw toq

dererminse whether 4 given conviction neets the elemenig

(Id., a2t 599.) On the other hand, people can be - in

Some states - conviclted of "burglary' for illegally
entering: cars, boats, or airplanes with the intent to

commit crimes, (Would those convictions count?)

o

There are two main methods of making that determination.

One would be to look at the real conduct (the actual facts
approach) underpinning the burslary convictiong. For

example, if the defendant'

03]

lawyer admitted at the plea-

bur:

¥

flearing that the place of tn lary occurred at &

048]

house or a store, then the conviction would stand. Or
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But in Chambers . Unifed Spates, (2009) 555 U.S.
122, 127, the felony, there, at issue was failure to
report to a penal, institutional prison under ITinois
law. To meet the balance, the majority concluded that
such felony did not fall within the ‘residual clause,"
in great part because "an individual who fails to
report would seem unlikely, not likelv, to call attention

to his whereabouts by simultaneously engaging in

additional . . . unlawful conduct." (1Id.

added) .)

. e . e . e
In furtherance. and in Svkes v. United Stares

(2011) 131 s. Ct. 2207, overruled by Jaohnson . lnired

S =Y

officers in accordance to Indiana law. There, the

(@]
@]

urt envisionesd the following, inevitable senarlio as
L_ . . [ L . N . . 1 ol U
the ordinariness: "It 1s well known that when offender

Use motor vehicles as their me

4]

ns oi escape they create

serious potential risk of physical injury to othes

rs
Flight from a law enforcenment officer invites'" - "evep

19)]

demands' - "pursuit. As that pursuit continues, the
risk of an accident accumulates. And having choosen to

tlee, and thereby committled] a crime, the perpetrator

hes all the more reason to . . - avold capture." (Chamhers
BLMJﬁlLLid_SLﬂgﬁi,.iuplﬂ, 555 U.S5. at L28-130; Svkes v

United States, =nnrea, 131 5. Cr. ar 2274-2276.)

A statistical analyvsis could have - perhaps - made
the "ordinary cormission" approach less arbiltrary. In
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ract, the Couri did uvsed 4+ wnen available. Thoush.
availability proved to ba the issue. The Court's data

was darivinz from many different Sources, diffe

Tent

-

methodolosical zatherings. As Justice Scalia reminded

the Court: "The Court does not reveal wvhy it chose

one dataset over another. —— istical

&
—
[
=
(93]
(w
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analysis in ACCA cases is Untested judicial factfinding
masquerading as statutory intevpretation." (Svkes, 131

5. Ct. at 2286.) Avallability of dataset was not

d_§f~tea, Justice Scalia Was

very much careful to explain that the "residual
. 1 - i i v T L -~ . . . P o A .
clavse” was not vague sliply becausa the "serioys

s

potential risk" feels too subjective (o1r too Opeini-ended) .

Rather, the "residual clause" was vaszue b

]

g scause -
&

-~ -~ - ”-,-‘~~, PR —~ PN - L 3 - =T DI S
contributing to the “ategorical approach’ - it attecned

the concept of "risk" based on hypothetical facts.
Moreover, it was vazue becayse the "residual clauge"
i

(viewed through the lens of the Yordinary commission

)
required judges to lmagine a set of facts and arter

determine vhether that lnaginative set of fTacts DTOnosed
g E

a serious risk of injury." And =o Justice Scalia pointed
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a crime
Lo a judici
crime, not to
ements. How does -
what kinJ of conduct the

crime invovles?

8

) 1 of  the state reporter?

A survey?  Ixpert evidence? Gomr] 7 Gut instinct?
United States . Mayver, 560 . 3¢ 948, 952 (F%Q

(Kozins ®i, C. J., dlssewtin; from de
ALILNZ e banc). To take an exs
: lustance of witpess tampering
& bribe? Or hcc:Lcnlpg
Critically, bicturing ths
nut enough; as we have
pot~ntlml risk"
judcﬁ 11a011 how

=
Q
i

crimes Xtortion

, an volvin These
[l — - P LI I =, = P, T
offenses are far 2t to the

an

by day? Does the typical ext
. h

i
onal  informarion?
t how to measure

TGLLLEMlD“'\ about
crime  to qualjfv as violent-

ny, the residual clause produces  more
unpredicability  and  arbitreriness than the Due-
Process Clause tolerates
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It has  been said that the life of the law

is experience. Nine vyears' experience tryinz to
derive meaning L]Om the residual clause convince us
that we have embarked upon a failed enterprise

TN
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557-2558, 2560.)

onnson s vagueness ana
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turns on one

main factor and two factors of

—
]
m
W
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lmportance. The

main Cactor is the intersection of risk and hypothetical

i}

acts. The less important facotrs are (1) juxtaposition

to en-umerated felonies inviting comparison: and

[N

(2) repeated judicial failures to craft a principled

and objective standard. Tt is not clear how much les

o

important these secondary factors are, but for purposes

of the California second-degree felony murder rule it
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in the California's "inherently dangerous felony" rule

felonies, the Johns Court said the following
that is more, the inclusion of burglary and extortion
anong  the e rated offenses pfecediNU the residual

clavse confrims that the court's task also
bevond c»ﬂlUﬂLLW; the chances that the physical acts
that make up the crime will injure someone. The
act of meking an extortionate demand or breaking
and  entering iuto socmone'” home does not, in and of
ltself, normally cause physical injury. nather, risk

of injury arises because the extortionist might
enzaze in violence after his demand or because
the extortiorist igl ge 1in ViOle“CC before
or because the la contront a resident in-
the home after 1 enterin:

(Ld., at 2557 (emphasis deleted).)
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proevide clarity, the vnpredictability of the

residual clause' is compounded by the inclusion of

enunerated felonies as comparitors because it requires

B. ITS ORIGINS OF CALIFORNIA'S SECOND -
DEGREE FELONY MURDER RULE

]

(1) THE FRAMEWORK OF CALIFORNIA PENATL
CODE SECTION 187-189

The California's murder statute cover

o
Ui
D
“y
g3}
=
C;J
b—

Provisions. Both, the Lirst-degree and second-degree
felony murder doctrines involve some kind of lnference

from the structure of the statute: neithar

'

the unlawful killing of another human beinz, or fetus

(15

with malice aforethought.” (Ses Cal. Ferizl Code § 187

California Penal Code section 188 is as followvs:

o

01

N

nO

).) The "malice afroethought” language defined in
malice may be ExXpress or implied. It is express when

ltested a deliberate intention unleawfully
to take away the life of a fellow creature. It 1g implied.

when no considerable brovocation appears, or when the

an abandoned

and malicnant heart.” (Sees Cal. Penal Code § 13s (2@15).)
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[hen, "felonv-mu 15 a form of Yimpliea K
R ‘I IO pe . o~ Y L. - - A - ~
section 0 tie Californis Penal code provides
as following: "Al] murder which is perpetrated by means

of a destructive device or explosive, a weapon of mas

destruction, Enowving use of ammunition desiened brimarily

Lo penetrate metal or armor, poision, lvings in wait,
torture, or by any otner kind of willful, deliberate,
and premediated Eilling, or which is committed in the

perpet-ration of, or attempt to penetrate, arson, rape,

carjackiug, robbery, burglary, nayhaem, kidnapping,

train wrecking, or any act punishable under Section
206, 286, 288, 258a, 289, or any murder which is
perbetrated by means of discharging a firearn frem a
motor wvehicle, tntentionally at another Person outside

m
=
M
@]
[y
—

.
o
(]
—
(g}

N

S

california Fenal Code section 189 appears purel;
as a cla551fylng provisiocon. It is, however, section

187 which holds the ultimate (and actual) Proscription

the primary conduct — making kKillings with "malice!

punishable as murder. Section 189 contains a laun

te

list of "murder( s |

that are to be punished as fi

t

i_x
=
93}
cr

Gezlee. 1D scction 189 stated that "all killips which
oy v ~ PN S, M s = . B - - .
tsoberpetrated bv' various meaps Yis murder of the firsg

- 49 .
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elony murder rule is the product of

law." (Dillon, 34 Cal. 3d at 47

]

)

I
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a "judge-made doctrine without an
E ~ 4 \ o . v
Penal Code." (Id.) Before that, the nizh cour

1

1966) had tacitly conceded nat the second-de;

2

murder wa
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& Creature o
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common lay

defendant's contention that the Penal Code do

CxXpressly set-forth any provision for second-
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felony murder and that, therefore, ye should

follow . . . .
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uch doctrine here, the concept

inbeded in our law." (See People wv. Phillips.
Leobie v. Pt :

64 Cal. 24 574, 582, overruled by People v, T

Y C¥press bas
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S

e8]

oty

T
Loy

Page 79 of 146 Page ID #:79

mMurder



ID #:80
Case 2:16-cv-06874-R-FFM Document 1 Filed 09/13/16 Page 80 of 146 Page
ase 2:16-cv-

he Califorpia S s oo Tt handed oo
the California supreme Court nanded down

in which it held that driving 1ip Nwillful' or "wanton'
vard of the safety of others while fleeing & police

inherently dangerous to human Life" for

burposes oi the second-degree Felony murder rule. (Se

> Sece
People v. Howard, (2005) 34 ca1. 4th 1129.) This is
"“Iblecause the second degree felony-murde rule is 4
court-made rule, it has po statutory definition.” (Ld )

1e Court had went on ro sS4y as much as g year ago: "The

[

second-degree felony-murde: rule is a common 1

doctrine." (See People v, Robertson, (2004) 34 Cai ith

oifered a historical explanation for the conclusion
that the second-~dezree “elony murder rule is

creation (after all): "[Tlhe second desre

O
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rule, although derived from . . | commen law, iz
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tatute; it is [ just ] anothey interpretation of
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of malice less "express' fhap Gmbeere ' i
nalice less APress than intent to kill and, thus

to coneclude that it includes second-decree felony murder
jod e Vo €T
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“1tn the open-ended possibility of courts findine new
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someone else commit a crime of grand theft, mail o
Wire fraud, perjury, or even fFelony tresspass, the felon

might be guilty of murder. A death followinz one of

these Telonies scems less than foreceear
les seems 5 0 Loreseeable, and perhans
ble, and perhans
e e e e e -
Whe brossctuol would exercise discretion not to charzse
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murder in such o circumstance, O obernaps the jury

would decline to convict of murder . But the criminal

Ltaw should not leave it completely to prosezcutors and

97}

Juries to make sure that defendants undeserving of

punishment for nurder do 0ot in fact receive that
punishment. The dangerous felony requirvement lessen the
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sometimes attributed to reception from

3/

English common law.2 The original English rule is

S A o sl A defamdmt 12 11 =~ 1 - -
said to have held & eREHdant liable for felony-murder

without regavd to whether the underlving felony was

California Supreme Court cases
tended tovard silence as to why various felonies qualified
as predicates for the felony~murder rule. The 1914
decision in Ay ; for example, held that
death resulting from an illegal abortion Was second-

dezree felony-murder. (People v, Wrighi, (lodis)

o mention of why abortion qualitied as a
bredicate felony. In 1931, 4in People v. Melntvre, the

Court assumed that driving under the influence qualified

P

’

as a predicate for second-dez clonv-murder. (Se

M

Feople v. Melntvre, (1931) 213 ca1. 50 (19310 )

.galn, there was no analysis of why drivive under the

3. See WAYNE R. LAFVAVE CRIMINAL LAY 185-786'§ 14.5
(5th ed. 2010)

But see Guyora Bind o, Origins
Rule T =Y. 5y
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influence counted as g Dredicate

People . JoanW\Lc d@ﬂon\LLaLLs that the

Py e O reme Convr it "o e o : - :
California supreme Court's vrlginal approach ro lnherent

dan €rous was to focus on the actual facts of the case.

(See People v. Poing xter, (1958) 59 Cal. 2d 142.) The

defendant had furnished hevoin to a minor, who died. The

\ e , .
Court expressed, "Hezre there Was uncontroverted testimony

t [ the victim] died from narec oflecs 01\Ou1né and

that taking a shot of heroin was an act of dangerous to

human 1ife. (Id., at 149.) 1+ 15 hard to know how

on
¢4
=
o
O
o
n
—
P
o

Court is saying that it wyas Proper for the tria] court

r‘
Q
S
—
O
pr
T
m
93]
o
[N
=
o]
=]
<

on whether g shot of heroin i

92}

danzerous to Numan life: wvhich woyulg Mean that the

danzerousness question was treated as » questlon of
actual adjudicative fact, not as anp Yabstract” Question

0L law. On ther other hand, it coulgd have been a Uslip

of the pen," the des d 1y quality of narcotics overdoses

fave long besen well known .
Although p ;ﬂiid:;;;__iLLLbﬁli ls sometimes credited

with the beginning of the abstract appreach to inherent
dangerousness in California, the first real explanation

of it appears in People o E V. Philling, (EEQPLE_LWME;llJ““

O

(s:

(e

2
T
o




2.1 8 / / g g .

Svervulead by People V. Fload SHDTa. ) The D

declared, "We have neld that the only such felopies as
are themselves 'inhcrcntly dengerous to human life

can support the

8\

Pplication ¢r the felony. murder rule
We have ruled that in &ssessing such Peril to human

life inherent in any Zlven felony 'we look to

elenents of the felony inp the abstract naor rthe na;s
J y =4

The Court was Mot required ¢ X in why the

underlying felony at bar, crand therft
danzerous to human Life - a5 the Prosecution had
conceded the point. The Prosecution did, however

°r what would have amounted to an "actual facts"

4pproach, to vhich the Court repliad:

Admitting that grand theft is pot inherent],
to ]]LP the brosecution asks g Lo en
L e :
Cuu'Si of defendant s conduct so
incorporate such  elements as  would make
!

[
inherently dangerous. In so framing the de
a glven  felony  for the purpose of 3
inherent peril  to life the Prosecution w
the statutory definition of the felony
substitute the faertus al elements of defendant
conduct. In t} case  the Attorney General
would  charact s 'grand thefr
medical  Ffraud and this nswly creareq 'felony ' he
argues,  clearly involves danzer to buuan life and
SUpports  an  application of th@ felony murder rule.

hT
T

Lo To  fragmentize the ‘course  of conduct' of
defendant so  that the Lelony murder rule applies if
any segzmant of that conduct nay be considere d
danzerous to life woulg widen the rule beyonﬂ

alcu]“Llow Tt wou]d then appl\ Mot only to the
commission of specific 1OULcs; which are themsely

danzerous to life, but to the par HeLLaLlOH of any

felony during which daf Fedant may have acted ip such g
manner as to endanzer life.

cs-

By the time of Ehillipi, i

T
w
9s]

SO much clear that
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£ Dropey approach fop determinin: danzevousness was
(1 o r ™Y . LA o . B . =S e e .
abstract." But which abstract approach? There are two

ible abstract a

o]
93]

Pbroaches

is)

s/

approach. The

a theoritical view:

.
el
i
.
]
-
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ess)

ssential

L
v tne es

o

by contr

ast,

minimum conduct

[RE
=S in

arbitr its applic

arin

minimum conduct (least

that nonetheless

1=ty

driving under

the minimum "inferencs ig

[t}

alcohol requirement,

Driving while

o~
=

the

i

Lerm 1s oft

ior conviction
enhance

“nether pr
E]LgﬂpinJ

Ky conduct) approach or
minimum
"Yhat
elements
1ission

comm

approach

minimum conduct” (that

an "ordinary

conduct approach

1s the winimunm conduct

that would nonethe
of the

tak

93]

€S an eapirical

of thi

ation. t, for

or lea

g8}

but what kind

J:

C
r
3
1
—
]
(\J

hour

mph zone is marginal ly

"minimum

conduct"? Does
moconduct' because that
nd immigration law =~
de L,t:L'ﬂlﬂlD”
Tcd\_L%l
ienoez¥1;
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Sy the sentisl
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the drivin y 0r on desolatre
back roadsz? of bad? Skilleg
driver or Practiced ar driving under the
influence o1 novice?

The "ordinary commission" approach has its ownp
arbitrariness problems. What does the ordnary or typical
commission of an offense Look like? The loquiry dredges
UP problems similar to those of the minimum conduct
approach, as there is simply no non-arbitra ry way of
Saying wvhat is ordinary or typical. The one 2scape fron
that arbitrariness w uld be comprehensive statistics
If we knew what bPercentage of driving under the Influence
crimes resulted in the dezth of another berson, there
vould be no nead to imagine any facrg But once we hag
& percentagze, how vould we Lpoe whether it was high

lnhervent]ly danzeroug'?
bear out these difficulties
the California Supreme Court
nvolving an issye of inherent
Y. Satchell, SUDY&, the predicate
@ concealable weapan by an exfelon
o . e e o -

6. Id., at 42 n. ig ( vee, for _\Qunle Corporation
Code, sections 30L9-3021, 25540 et seq QLLaudul ent and
deceptive acts relating to corporation); Election Code
sections 12000 et seq., 14403, 15280, 17090 et seq. 20100
et seq., 29130 et seq., 29160, 29180, 29400, 294350, ZQL?l
(election offenses); Fina anclal Code, section 18857.1
(unauthorized sale of investment cartificates), Govermant
Code, section 9050 et seq (1nLeLrec3nce with the legislatqv
process), section 9903 (crimes of legislative representation
lisurance Code, saction 556 (false or fraudulent Insurances
claim), section 8§83 (crimes in the inssuance of ins

6/
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Sbree sht,

a stveeil o

car, only to produce

Yilled tlhie defendant.

murder, after the trial court had instructed the Jury
on rfelony-murder. Fefore convicting, the jury asked

the trial judge multiple questions about the law of

second-degree felony murder, suggesting that its verdier
have been based on a felonv-murder theory. (1Id atc
33.)

The California Sy reme Court focused 1ts reviey

ou the vavrious offenses for which a felon-in-possession
might have been breviously convicted. A convicted
aurder or drug dealer mizht be more dangerous with &
concealable fivrearm than, say, a "tax chaap " The Court
provided many examplas of prior convictions that would
Not suggest enhanced dangerousness in the possessor of

o~
-
o
—
(@3]
Y
}_
~J
~J

; involved poisinsz. The defendant and viciinm

=
3

0

%

were prisoun inmates. The victig an alcoholic and

the defendant worked in the priscn

al labatory .
The defendant brocured eight ounces of methvl alcohol

and provided it to the victim - who Consumed it and died.

;o dlilitary
of militar
0 (interest

‘ehicle Code,
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\Dter bLeing instructed on f Ly o polsing,
second-dezree extreme recklessness flrder, second-degree
telony-murder, and luvoluntary manslaughter, the Jjury
convicited d&féndant of second-desree murder. (1d at

Un appeal, the defendant argued that he had to
nave been guiltv of either first-degree murder or

rothing. If he poisoned the defendant on purpose, it

had to have heanp first-degree murder. IF the polsing
was an accident, he had to be acquitted. (Id., at 184.)
The California Suprene Court rejected this argument,

Linding that there was insufficient evidence to prove

bevond a reasonable doubt that the defendant had th

m

intent to kill or conscious disregzard of a hi

a jega! probability

of lovever, the defedant was corvicted of violating
= \ 1 e AR . . i ph - = , " [ — Fad .
Penal Code 347, which made it = felony to willfully

minglel | any poison with food, drink, or medicine, with

intent thait the

[97]
o\
5
(
9]

shall be taken by any human being
o his injury.' (Id.)

Mdoreover, the California Supreme Coutrt found that

the jury was entitled to Find him gullty of second-de:

o5
—
m
m

felony murder theory. Although the Court

)
re

&1

)
=
S
W
(et

N

main focus was on the issue of whether the poilsoning was
. N o o
"integral to' and included in fact" within the homicide.

1t further noted that khe Legislature regarded Penal
Code 3247 accord People s

[or
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is based upon & felonv vhich is an intezral ahi
the homicide and which the evidence produced by the
Prosecution shows to be ap offense included in fact

within the offense charged').) "By making it a felony
to administer poison with the intent to cause any
injury," the Court said, "the Legislatyure has evidenced
lts concern for the danger involved in such conduct,
and the invocation of the sccond-desree felony murder

= ol

tulse in such cases when unforeseen death results serves

further to dete; such dangerous conduct ., (qutSLQH,
4 Cal Jd at 18&86.)

inoa thivd 1971 dﬁcision, Peonle v

o Cal. 3d 45, the California Supreme C

escaps Ifrom priszon was not intterentl,
numan Life, but azain offered no Teasoning to support

» the California Supreme Court found arson of

a4 motor vehicle to be inherantly dangerous to human

Life. Tts entirve analysis of the inherent dangerousness
1ssue consistad of the following sentence: "Certaiply

the burning of a motor vehicle | which usually contains
gasoline and which is usually found inp close proimitcy

to people, is inherently dancerous to human life." (14,

163.) As of 1971, Satechell was, thus, still the oply

California Supreme Court case discursive in ifs ana

s alvsis
of the test for ap inherently danzerous felony.
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fhe Ca 2 Court would hot discuss
inhezently dangerous felony test again until

le v. Burrougﬁi) (1984) 35 Cal. 24 $24 . The victim
nosed with terminpal ”leukemia,” subnitted to

atments" by the lefendant - who, allezedly held
elf as a "healey " The treatmept lncluded 4

cal le nade , EXPosUTre to colored lights, and
abdominal massage (li., at 895-893.) The massage
sed massive hemorrhaglng) EXcruciating bPain, and
tual death. The defendant was convicted of second-

N the basis of the predicate

ny of Practicing medicine Vithout a licepse

U clroumstances op conditions which cause or

te a risk of zreat bodily harm: Serious mental or

ical illness, or death." (Id., at 830.) The Courp -

Justice Crodin - reaffirmed thax inherent dangeroys-
MIst be viewed in rhe abstract by analyzing the

ents of the predicate felony, nor oY looking at

actual ' the jury were to ask whethey

the felony was inherently dangerous based on the actual
facts: "the existence of the dead vicpi; ight appear
to lead inexorebly to the conclusion thar the uncerlying
felony is exceptionally hazardoys " (Id.)

dccordingly to the burroughs Court, the abstract
test called for o determination of whether fhe Predicate
offense Possibily could he committed without Creating
[dan;c' Lo human Life]. " (Lﬁ.) This was the ninimun
conduct approach—uwhat ig the minimus conduct, 1o terms

62
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(SN

donts Flhe Mediad s /
pes Lhe "mininum conduct (least rizky o )
. Loy onduct

approach to inhervept]wy
I ) rerently danzes F i
Sy serous felonies - '
g les and is

consistent with Sar —_

o 1 scatchell but i i

| lnconsistent with +
wlth the

1" :
[ORNe AV ] ] t )
11 Ly Com! lcbﬁoll Ll_;,t t'in)lo>/ed ]_Pl Nik,}1o S
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Peanle v, Patfere :
e falbtersan, (1989) 49 gy,
California Supre
- 1a osupreme Court guwi
I PUEL swings back toward the
ordinary commissio; i
by commlssion approach, albej 1
o8t y @Lbelt somewhat of
mewhat opaquely.

fht:" \']'Ct" 1l i [ i
7L rm, Jenny - =N 1 '
s nny [lCé_LlO, had Deen using Cco
o -

\
e
oS}
|2
o}
14
e}
=

a2 daily basis for about six months bef

N @ § before her dearh.
On the night she died, lLicerig was o
defendant Patterson and another friend. pa
he concalne, which was ingested in multiple
2rins . Licerin died from acute cocaine-intoxic
Lterson pleaded ZUilty to thres counts of

violating California Heatn ¢ oo«
inz California Heath ¢ Safety Code secti
-éty Code szction

11352(a) - which States:

LEJvery person i rans '

this éLELe, jsé;$qLiSjnpﬂrLo, rdninseer O
Sives puavor Sebls.t fnishes adminster, or
g s vay, r Olfers to transport, import - -
é;oj»}hls state, sell, uLnl_n ad;1;?gE;§SL“
StatszyordwaiéhoE a%fempts to 1mport in thi;
3Ubstaﬂce~ dﬂ:pOi; (1) any controlled
fameionee ﬁlall be  punished by
lmpris nment For three, four, or fiv.
years , ne

o}

section 11357
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0,

the murder charce ' i
'€ murder charge azainst him. The Courtg oL Appeal

Atfirmed the dismissal. Drawvin

o e
g 00 the minimum conduct
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vosection LLZ57(a)

[O8

inberently danz:

human life

the California Supreme r

(9]

versed: Writing for

o

L} = (_JUU L, \]Lb . lce P\C\. ! uLd ex )lCtJ_[le(L [’1(; WG “(:
s LI L - 1 <l
V310 ], b on o - - ~ L « ) o] ¢ <
tl)l Ot ~ & L Oor L133)<8) 18 l[ll el L]_ ]CL].C\_ O

18

Ade [ I -~ e o ; :
depbenas upon precisely which substance is involved
1 > / vVed.

9 4“\:;"?‘*’\: - VST A B - e 1 1

Ubstance covered by the provision, but instead the
bprecise substance involved in the case. The Court
tnslsted that it was using an "abstract" approach

— L &l 1 -
it expressly rejected the -
pressly rejected the zoverment's aroiimenr -
] ot thent s argument in favor

of an actual f

Ab]

cts approach. (Patterson. 49 Cal. 3d at

620-621 . ! 2
) The PTOper quantum or threshold of risk was

1y o ~ . ~ oy oA ~
L ‘ [ J O flbl]_- v r j Sl .
L\ sald JUC le/l:i 1\61 ].Ad]_d- < d- Cl

o
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ces furnis shing cocaine Pose a hich probebilicy ¢
T i 7 ability of
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death, viewed in the "abstract'7 2 '
, i Sooabstract’y Apsvering that ques:

93]
[

—
O
)

wWou d i]'-/'O]Vr—" al btati“t. 2 a g ) i wWhlcg oulc D &
BB Vv 2 Y cd & 4 S Nict
(1_L 1a _\b Sy ‘flL )l bul l LK__';

-1 Fal
the firs & Dy trid
e rst lustance by a trial court on

ﬁq - Dot ¢ e~ -
scertailning Patterson's rule requires some
- LU = o Uil
parsinz . The Tt rimary f
E 2. lhe Court's Primary tfccus was on the establishm
the es Dllsnmeng

N
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rejecting the goverment ' g
Plea for an actual facts apbroach. What the Court
was that section 11352(a) is divisble - in o

1t contains as many different offense as substance it

covers. (Cf Descamps v Unlt;;w§tates; supra, (2013
133 S. Ct. 2276, 2285 (holding that wvhen determining
which prior convictions qualify as "viglent felonies"
under the federal Armed Carecer Criminal Aclt, courts

may look at the fzcts only for the limited pPuUrpose of
ascertaining with portion of a divisible criminal
statute the defendant was actually convicted under) )
the correct facrual Fleld of reference was an
abstract conception of the precise “ffense with which
Patterson was charsad-fini5hing concaine. The Court did

not look at the patrticular way in which Patterson
furnished the cocalne, but instead made 1t clear that

statistical enalysis should be conducted on remand.

eSO

-

!

Court's endorsement of statistical

analysis confivrms rLwo things. First, it demonstrates

that the anaylsis is abstt&ct, for society-wide gt

Statistics

about the incidence of death involved in Lhe lnicestion

of endorsement of statistical analysis shows that the

Court impliedly accepted an ordinary commissioy field

of vaeference rather than g minimum conduct field of

referencs. A courr truly concerned Vith minimum conduct

s
3

such as in Satchell or Burroushs, is got lnterested in

- bOb -



ID #:96
Case 2:16-cv-06874-R-FFM Document 1 Filed 09/13/16 Page 96 of 146 Page
ase 2:16-cv-

statistics because they are nor Probativ
dangerous manner in witich the felony can be commitiad.,

A winimum conduct analysis Hecessarily involves conjuring

hypothetical designed to minimize risk, then asking
whethe that hypothesized minimized risk nonetheless
breaks through the thresoid For "inherent dangerousness

to human life." That is vhy the Court ip Satchell and

Burroughs made no mention of statistics. Patterson,

by contrast, did remand for trial COUrl consideration

of statistics, which cap only be probative as to the
"averase' or Yordinary” commission of the offepse in

question.
The California Supreme Court Staved with the
[RS]

Patterson nlwk~probability~in—the—ordinary—commiss1Lr”

approach in People v. Hansen, (i)94) J Cal. 4ih 300,
verruled by People v, Chun, (2009) 45 Cal. 4th 1177,

Lo procure some metheamphetamine for Hansen. When Enchaves
2K, Hansen went +g Lehaves! apartment and

banged on the door serverl times. No ope answer. Hours

Echaves | he drove back LO the apartment and shot

it from his car. One of the bullets struck and killed

v

a zirl who was sitting in the living room with he

1e

Wrote for the Cou rt, holding
that shooting into an 1nhabited dwelling house ws

= Wa s

loherentlv dangerous to humay Vife. From cousisted of

!
[oh
~

!
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aobual

field of refercence derived of ordinary cCommission

of

193]

the felony, not the minimum conduct necessary to commit
the felony:

The dischar ge  of a firearm at an inhabbit ed

dwelling House—by d;fant]OD a dwelli
'prLLnLl\ being used ror GVLlllD“ puwoo&cD)
wneth;r occupled oy pot" (§ /45)—1 aLEIOnV

no;c commission LHhCLcﬂtl\ involves a danger
to human life. An inhabiteq dwelling house is

one in whi Persons reside and where
1. ir . . R
occupants are generally in or aronund the

premises." In

£ Iing a gun at such a Struct -

ure, there alway
a
il

i
¥s will exist a Significant -
Likelihood that an occupant ma
Although it 1s t; A defe
guilty of this f
L

the Qhootjnv, he residents of the inhabited
dwelling happen to be abstract-as shooting at
& stiructure that currently is used for
dvelling bUrposes-poses a great risk of "hizh
probability"  of death within the meaning of
Paflersaon.

«y at 310 (emphasis added) .)

I~
—
2.

|

Lt is ertical to Note that Haneen s not merslv
based on a commonsense view that shooting at a

could kill someone, for if the Court had followed

minimum conduct approach taken 1in satchell or Burrou

the result might well have been different. Ig it not
possible for = drug dealer to break into an aparctment

from stem to ste

©
s
—

and, finding No one there, fire g

shot back into the apartment out of

=t
-
-
ul
o
p="
—
s
o]
—
5
~3
4
et
i
e
]
ol
-

scenario is possible, can it fairly be zaigq that act
of shooting into the apartment is dangerous to human

Life, ziven that the housec was searched

H
it
o

and vel no onz was found iw there? One could not honesgley

nig@_probabiligy of killing somec

Jilz0onNe 10

o Q
- DY
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continued to 1
the street, 1
them in the ba

the third time

7.

for shooting

Justice

not zathered.

are inherently da
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P

-

ustlce George had beceme Chief Justice,
11 writng for the Court on whether shootigez
)

R Ral

ngerous. In Peonle v nhevicnn

ov‘ﬁaggLa“1+“Chun,

(W3]
=
[t
ot
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0, over;
d

un,Robertson walkeq into the middle of
red nine more rounds of
ck of the head and Killing him. Accordin

DAl e o R PO
hobertaon th

. ert i en sy red” back
e 1 .- . —
ment building. (14 at 162 It was
someone had broken into or vandalized

ed vehicles
George said nothnsz about homicide statistics
nto bLlldings, which probablv are
e

O
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furder after being

w
(

at they could ba

such a verdict on he had violated Penal

Code section 246.3 a fitearm in a 2rossly
The California Suprem Court affirmed

carlier Court of Appeal decision

246.3 inher ently danzerous to human

v
gl
=

life. Chief Justice George explained,

"'The " tragic death of diunocent apa often
random victims . | . as the resuls oL the
discharging of firearms, has  becomne an
elaranCly common occurrence inp our societv-a
p‘ewnmnﬂon of encrmousg Colicern to Lthepublic
" the ({Court of Appeal | rezsoned that the
fense is inherently dangerous because it
involves the highly lethal jnstrumenL&liL; of
4 filrearm with 2L0gs neglivence in 4 mannerx
that "could result In injury or death to o
person' (3246.3). 1t added that "lilmminent -
deadly consequences [are] inherent in the act
' lcitation] even il the bullet Fortuitously-
falls so as to injure  and not kill." By
Lts terms, the statute ‘presuppose that there
are people in hartms's way and that a reason-
able person 1in defendant 's sltuation would
have ''reasonahle grounds to suspect  that
people will be endangered '
(Id., a2t 162-159.)
h]

Robertson doss not tell us wuch about rthe

actual field of reference, as either mode of analvsis

ends up in the sane place with this barticular offens

Certainly the or “dinary or average dischaj

-

in a grossly nezligent manner is langerous to human Life

Yet even the minimum (least risky or Jle

M
45}
197)

t culpable)

COnduct necessary to violare this stature is dangerous
to human life 2lven that there must b (1) discharze
of a firearm; and () LU must be ip g tactual context
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vhere a reasonabl e bDerson should have

extremely substantial risk that gomeons

Not even a lav professor could drean
which someone fires a gun 1n a zrossly negligent
manner wvhere it is extremely unlikely that anp innocent
person will be killed, for if it is extremely unlikely

that the shot will harm anyone: 1t is not grossly

lgence. Therefore, with respect to section 246.%

BN

eference

lnherently dangerous. The Robertson Court did not
) £ Lobertson

&th 1129, In the early morning hours of May 23, 2007,
defendant Howvard was stopped by officer of the Californi:
Highway Patrol for not having a rear licepse plate. As

the officers alighted from their vehicle, Howard restarted

his engine and sped-off precipitating a chase that

reached ninety mph. During this chase through & yural
area, Howard shut off his hzadllghts can two stop sigzus,

and crossed over to the Wrong side of the r

Howard got close to downtown Frezsno however the

)

chase, the officers saw Howard's Chevrolet Tahoe

%5

a red light and collide with = car driven by Jeanetie

Rodriguez, who was Lilled. Lt turned out

L .
that the Tahos
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ad been stolen cavlisr inp Howard's blood
was tested and showed a high level of methamphetine.
Victin 's blood was also tested and found to
contain both heroin and cocaine. (Id., at 1132-1133.)

The jury was instructed that it could convict

Howard of i-degree Lelony-murder if it concluded

that Rodriguez was killed during a violation of California
Vehicle Code section 2800.2, which makes it a felony

to "drivie] in willful or wanton tor the
safety of persons or property while fleecing from a
pursuing peacc officer.” The trial cour: dig nGt

instruct on anv other theory of malice, which is to say,
Lt did not instruct on malice as ~onscious disrvegard of
an extreme risk to human life (colloauialls referred

to as "implied malice murder'). If it were to convict

for murdey, then the jury would have to convict on a
felony-murder theory. During its deliberations, the

jury sent the trial judge a note asking, "It appears

1n the instructions if there is a gullty verdict [in
section] 28002.7 then there must be a sullty verdict

for [Penal Code section] L137, yes or no?" (Id., at 1134 )

The trial judge declined to answver

[
fan)

simply repeated the instructiosns o

causation. The jury convicted Howar
furder and a violation of section 2

[~

~1

the question ang
felony~-murder and

d of second-dec

)

which st
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(z) If a perso “
DUrsuing pe of
>ection 2800 is
driven in or
safetv of erson
driving  the shall
be ULnlShEd by innrlsonman in Lhe State
prison, or by confinement in the county jail

The court may also impose a fipe
t1

Or may impose both that imprisonment or
confinement and fine,

(b)  For purposes of this section,a wiTlry]-
Or wanton dl sregard for the safety of persons
Or property includes, but is not limited to,
riving while fleeing or aLteﬂDLwn“ to elude
&  pursuing peace orfficer during V11ch time
cither three T more violations tha at are
assigned a traffie violation wpoint count
under Section 12810 occurs, or damage
L0 pPuperty occurs

(Id., at 1137.)

ereing in on the definition Of "willful or

&
]
<
s
n
=
195}
-
M
2
jas)
=
[}
A}
93}

zai incl luding drivi

L
—
-

e

!
]
-

2 1N a manner

ornia Supnreme Court concluded that

o
“
<
—
(@]
—
W
e
a
)

of section 2300.2 is not inherently danc

(192
8]
-
<
|
5]
it
@]

Violations that are assigned opoints
[that] can be committed without endangering
human  life include driving an unregistered
veh*cle ouned by the driver, driving with ¢
susy driving on a nléhwa\ at
mnore Lndn 55 miles ber hour when a
speead Lirit thas not bzen posted \
failing to come to a coemplete stop at a ston
sizn, and maklng a right turn without signal-

)
inz for 100 feer before turning.

N
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2 bursuing

ced vehicle

and later

turning, that conduct constitutes "willful di

wy

regard
for safety of persons or property' as a matter of law.
Obviouslv, driving in such a manner 1s not inherently
davgerous to human life.

Lt 1s painfully clear that the California Supremne

=)

Lo Lhe inherent dangerousness issue

ract, as it completely lznored the

o

.
L

93}

[N
e
[N
et
e
=
T
(@]
e
}_..J
©]
[
(93]

abandon of the defendant's actual

driving .

Q
b
.
}

5
m
o~
o
&)
—
—
—

clear that the Howard Court

abjured "ovrdinary commission’ of section 2800.2 as

o
=
=
(a5
b
&
C
[
8
—h
D
=
()
-t
—
(¢l
o
.
O
[
=
+
€5

o

statistics, to sav cactly what the "ordinary' or

Yaverage' section 2800.7 violation looks like — it most
certainly does not involve driving fifty-six mph and
siznaling for right turns a tad lare, The Howard Court

erployved a minimum conduct field of reference, wvhich is
Lo say, it imagined the least risky conduct that
nonetheless would counstitute g sectlon 2800.2 violation,
then dzemed those hypothetical facts not to be

inherently danzerous to human life.

us, finally, to the most recent

major California Supreme Court decision on the second-
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; C s34 [GEENTIRN] er

j8%)
aint
ot
e
b
i
s
=
[{
[S)
[
2
[
—
-}
o8]
[ah
o
L
M
—
=
=~
=)
03}
(s
[y
o
@]
o
[l
o,
-t
=3
m
r
e
ct
)
]
[
—
oy

an occupied

and abettor.

tornia because
1t held. contrary to d 3
i = ) mtrary to decades L prece {
ary Gecades of precedent, thar [h
second-dezree felony murde i
ond-aczree felony nmurder rule ig mandated by statuf
da e { ) sLtatlte
A s
Laun also broke new ground on another {mmeo
Sf Y ENM M dlDLhEDT 1MDoritant front
b
vhich is the so-called "merome't 14, '
= so-called "merger' limitation ¢n second-
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nreme ¢ relused to allow the operarion of the

—

Lony murder rule

[§5)
-
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=

D

the underlyine

e ¢ and Y5 1 3
ral to' and "included in Facp within

PR R 5 [P . : 3
Aaicirde. In Ireland, the JUury instructed

Lzt 1t coula ZOoONY i r S EC A N
SOnvict ob second-dezree felonv murder if
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revnetration of "

9
o
[a%)
[
—
(ol
1
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5
n
)
~
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Iv weapon.

he defendant had shor and killed his wife point

blank while he was heavily intoxicated. The California

e

Supreme Court found that the instruction was erroneous

because the assault was integral to and included in

fact within the resulting homicide. (Id., at 539.)

Lt was up to the jury to decide whether the defendant,

under the circumstances, really intended to kill his

/
.
=
¢}

cr whether it was instead a kind of manslaughter.

Ihe prosecution should not have

or

b
L

4]
]

o

(

permitted to

"bootstrap” the assault into murder if there was 1o

independent proof of malice aforethought. (Id.)

4s chronicled by the Chun opinion,

W
-l
O
D
v
o
-}
&)

and tortured trail of decisions re

California's version of fhe "merger' doctrine. (1d.

at 539, see also Id., at n. 15 (collecting authorities

en the merger doctrine fron other gt

[ams
o]
[
@]

{

o)
/

3
-/

wn
(D
=
.
g
N
)
[y

ecisions is bavond

v
.
gQ

the scope of this analysis. Tt safe to say that Chun

repudiated these confusing decisions and settled on a

[an

simple definition of the merger rule namely,

felony may not serve as a pPredicate for a second-

(D

degree felony murder conviction if the felony is

i

"assualtive in nature. (Chun, supra, Cal. 4th at

feloni and
1]
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vy T M
Dut 1 !

lisitation on second-~degr

absolutely nothing to change the law regarding the
inberently dangerous felony limitation. "This
ristriction is not at issue here," stated flatly

Justice Chin's opinion for the Court. (li., at 1188.)

into an

[63e]

Relying on Hansen's findinz that shootin
lwelling house was inherently dangerous,
Justice Chin concluded that shooting into an occupied

motor vehicle is also self-evidently inherently

.5)

dangerous. (Id.) Chun, then, said no

hi n

ja%)

new about

o]

Fh

the inherently danzerous

i

elony doctrine.

As a preliminary matte:

=
—
-
98]
—
-
o
—
[aN
[wa
)
jan}
O
s
[t}
(a8
s
b}
T

the abstract approach to this doctrine breaks down

into two parts: (1) the proper factual fisld of

(6]
[

reference (that is, minimum conduct or ordinary

commission), and (2) the threshold of visk tha

ot

qualifies as inherently dangerous. The law on the
correct threshold of risk is "high probablity .

(Egople v. Patterson, (1989) 49 Cal. 3d 615, 618.) T+t

1s true that the Howard opinion recite

n

the threshold

as “substantial risk," Peonle v. Howard
ble v. Howard

s, SUDra

(]
jas)
s
'Y ~
(ws
-
-
}._L
N2
Nej
)_L
=

35, but it makes no acknowledgement

Of the avparent discrepancy, much less any reasoned

In the absence of any such

-s5L to assume that the "hich
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AR T I L e e -
Ae DILrst Darl, untortunately . of Ih

Al o 3 oa- ~ 1 oy ae [EP R I + 3
abstract approacin to inherent dangerousness is not

clear at all. Three ¢ Burrouchs 1
RULIOWUZNS, and

Al [, Ty - P
conduct as tihe proper field of reference. Three others

decisions - Patterson, Hansen, and Nichols - clearly
- SN a 1 1A ~ £ 4
come daocwn on the side of ordinary commission case
! ase,
but 1t zives O reasoni . SRS
L 1t zlves no reasoning except to suggest that

i - - ~ o 7ot 0 o
Hansen was virtually on all fours. Nope of these cases
3 = X 3 15¢8

has ever overruled any of the othars on the inherently

dajrr:zrr\nc TrdAarmg e+ Ty e FRN 901
Se-LUs w LD I DN = LECHNICAL 1N Lzy Are
3 v ~
all good lar
The scorecard i terms of w fe -
a in terms of which felonies have

inhevently

gerous to human life inciude shooting at
an inhabited dwel 1o, Peapnlsa v T - & ‘
d dwel 1 g, £eople v, Hansen, (1992) 9 Cal.

Lo 20 ~r T o ey — . ™ - M
&th 300, overruled b).ﬂﬁﬂpia_lgiﬁuu% (2009) 45 Cal. 4tn

,A
~J
-2

[,
e}
@)

i
[97]
=
=
O

ing wi ‘ to injure, P i
z Wwilihh intent to injure, Reople v, Maftisgn,

TN
[y
O
~J
-

~”

~
(—..

Ol oA i : -
ai. 3d 177, arson of a wotor wvehicle Peanle

v. Hichols, (1970) 3 Cal. 3d 150

S T a Fi T e s = - = - ! ¥
discharging a [irearm, E:Qp.zhi»_ﬁﬂhﬁLLSQﬂ, (2004) 34

7

C bt 1E N -
Cal. 4th 15 U overruled b> PU'W'W] = Chun ST A
- C o gy S | I, e :
manutacturing methamphetamine People v. James (1998)
567 Cal AT At Db ; :

oZ Cal. App. 4th 244, 271, kKidnapping, Pea

y L

Gresnheyoer (1007Y 52 (a- . b 277
hreesnberzer, (1997) 58 Cal. App. 298, 377: Penple v
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y 04600 Felonics

Jeen Dot inherently dangerous to life include
practicing medicine without a license under condltions

Creating risk of great bodily harm, serious physical

or mental illness, or death, People v, Burroughs, (1984)

35 Cal. 34 624, false imprisonment by violence, menance
fraud, or dacit, People v, Henderson, (1977) 19 cal.
; —=22Le V. nenderson

S3d 86, 92-9G6, overruled by People v. Flood, (1998) 18

Cal. 4th 470, bossession of a concealable firearm by

i

@ convicted felon, People v, Satchell, (1971) 6 Cal.
5d 28, 38-39, overruled by People v, Flood, supra,

Possession of a sawed-off shotgun, id., at 41-43,

b, overruled

conspiracy to possess

TN
[

L965) 63 Cal. 24 452

ortion, People v. Smith, (1998) 62 cal. App. 4th
1233, 1236-1238, furnishing phencyclidine, People v,
laylox, (1992) 6 Cal. APD. 4th 1084 1099, and child

endangerment of abuse, Peonle v. Lee, (1991) 2534 Cal.

L

App. 3d 1214, 1229. If there is a discernable pattern

here, it 1is subtle indeed.

Supreme Court reviewed four cases bPresenting the quest

[N

pl
V]

¢

@]
=
_
O
-
(921
-
55
&3
fard
D
L
m
j—
@]
—
—
1
m
951

posed a

(

serious potential risk

oL physical injury" within the meaning of the ACCa

e Lourt held that attempted
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DU lare A T et a3 o e . . CR
cuvzlary in Florida does Bressnt a ssrious woreptial

risk of physical injuryv. (James o United Statss. (2007)
:Cr) {j . an (Gl =N, ] ’ = Fam S ~ - n
SOl UL S 1920 195 ) overruled by Iohnson_ v, Uﬂliﬁdmgwﬁiﬁﬁq

(2015) 135 8. Cu. 2551.) Then, it held that driving
under the influence in New Mlexico does not present a

serious potential risk of injury. (Resay v United Sfaresg
- = = R N U Wi 3

)

(2008) 553 U.S. 137, 147-148 ) Next, the Court held

0

C

that failure to report to a penal institution in Illipoig

S

does not present a serious potential rick. (Chambers v,

Hniiﬁd‘ﬁiaiﬁi, (20“5) 555 U.S. 19292

the Court held that vehicular flight from a law
enforcement officer in Indiana does Present visk of
injury. (Syﬁ&ﬁuiLhihﬁlﬁd~Siﬂiﬁij (2011) 131 5. c¢.
2267, overruled by Jﬂhﬂiﬂu_l¢_ﬂﬂiiﬂd_SL&LﬁiJ sunra. )

In Johnzon, the zeverment asked the Court to deem

T oL 2 short-barreled shotgun in Minnesora

& serious potential risk of Injury. The Court despaired

botential risk, acked the barties to brief tr tion

[eh)
Nal
-
v
o

of vagueness, and finally declared the clause

i vague.,

lthe Court declared its residual clause jurisprudence o

his Court has acknowledged that the failure
of bersistent efforts . to establish a
standard” can provide evidence of vagueness
Here, this Court's repeated aLtjmpts and
repeated  failure to crafp s principled and
objective standard out of the residual clause
confivms its hopeless Indeterminacy
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not enumerat =ial
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» Jo, concurring).)
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that everybody experience the world the
By swapping a feu choice words, Justice Sacalia
could well have been w¥riting an opinion declaring

California's inherently danzerous felony doctrine a
R D Py

failed enterprise. Before the 1960s, California

oy

scertained dangerousness by looking at the actual facts.
Then it switched to an Yabstreot! approach with no
rationalization or articulation of any field of

referenc Then it

o
oy

rticulated "high probability' ag

o

a threshold. Finally, in its ast two decisions, it
used minimum conduct for one and ordinary commission

for the other, as well as articulating "substantial

Flss as a threshold. "Whar sets ACCA apart fronm those
statutes - and what confirms i1ts incurable vagueness
o - . R I Ny EI—. - S PR - ~ Pe o e
15 our repeated Liablllty to craft a Principled test

1]

Out of the statutory text," stated Ju

n

tice Scali

a

o4

(Id., at 2287 (Scalia, J., dissenting).)

C. SECOND-DEGREE FELONY MURDER MUST PRE
STRIKEN  DOWN - "yvoIp FOR VAGUENESS' -
I'T  VIOLATES THE FIFTH AND FOURTEENTH
AMENDMENTS OoF THE UNITED STATES
CONSTITUTION BECAUSE IT FATILS TO
PROVIDE  "FAIR NOTICRE" TO THE ORDINARY
PERSON OF THE PROHIBITED CRIME, AND 71T
INVITES "ARBITRARY" AND ”DISCRIMINATORY
"' ENFORCEMENT FOR WHICH CRIME 17T INTENT
TO PUNISH

(1) THE APPLICABILITY OF THE "VAGUENESS

" ANALYSIS  TO THE "FELONY MURDER
RULE'

lhe rationale of Jnhpson wvholly and precisely

chicompasses Calitornia's current inherently dangerocus

|
o0
O
t
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Felonv doctrine. Accordih; to Joh

clause's core infivmity was that 1t anchore

(@3
=
-
193]
s
ot
G

hypothetical facts - that is, that the Measurement of

risk was based on an idealized version of the felony.

i)

From a vagueness Standpoint, the problem with such a

rule is that neither the concept of risk nor hypothetical

o Y
m
(e}
pue
92}

are attached to anything concrete. To use =
mechanical metaphor, it would be Lo connect one

pivioting joint to another pivioting joint, with
neither joint attached (o anything stationary. Both

the residual clause of ACCA and the inherently da

=
|‘
"
O
]
[
o]
@]

trine in California do extactly that.
Furthermore, while Petitioner a;

intuition dangerous felony rule

different laws, intuitions must

We must be able to articulate some meaningful basis
for different treatmant When someone serving
California prison for second-degree ftelony murder

€5 a precise reason why Johnson applies
to the inherently danzerous felouny doctrine —- namely
that in both situations the measurement of risk is

inced to a hypothesized version of facts - it is not

enouzh for the system to respond, "Well, {t's JUst not the
same thing. They feel different. So you will spend the
I P -] o e S L S | - PR Ao em e - o~

==t 0oL vour Life in prison. Fetitioner has made what
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sidual clause and the inhere

\
M
i

n
o

itly danzerous relouny

doctrine share the safie constilbutional infirmity. The
burden now shifts to the goverment to explain brecisely
whv the comparison is inapt. Intuition, no matter how

strong or widely shared, is not an adequate rebuttal.

Now let us, then, explore five bossible grounds upon

which these two doctrines might be distinguished For

One possible ground of distinction would bhe that

{0

felony-wmurder differs from a mandatory minimum sentence

LECQVQEE the very notion of f*’—‘-]ﬁ‘:‘.‘\,fuTh’u‘lJu:r Yocoomdoaag
T D b H ~ L =L sy LU er SeelURLLLES
that felons give Upoany standing to complain about

thelr treatment when they commit the underlying felony

would be that "inherent dangerousness" (the ACCA) . A

risk of death (felony~murder) is different from risk

ol physical injury (ACCA). A fourth Possible ground

of distincrion is that rhe ACCA 15 a sentencing
enhancemant statute, whereas the felony-murder doctrine
1s a rule of Liability. Finally, it could be argued

that the residual clause in ACCA was compared to

there are no enumeratod
degree elony murder. Fach one of these asserted
distinctions fails.

Mo doubt the animatinz force behind the felony-murder

rule is an dintuition that those who cominlt felonies
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torfeit their rizht to the niceties of the mens rea
doctrine when they kill someone. It 1s sometimes said

that thefelony-murder rule deters killings precisely
bacause of its simplicity: "vou do the crime and you

kill someone, you do the time. If you commit a seriou

193]

offense, we do not want to hear that you 'didn't mean
to kill anyone.'"However reputable or disreputable
this intuition may be, it doas not distinguish the

felony-murder rule from the residual clause of the

ACCA. The ACCA is a federal three-strikes Statute. It
Derates tl basis of a hiohl analosoyus nul g
OPerates on the LwasSl1ls o a ],gU.J_y analozous Popular

intuition about deterring crime: three strik

g
vou're out. You commit three felonies, we do no: want

to hear any arguments about vhether thev wvere technically
"violent" or not. You

complain. Yet that did wort stop the Supreme Court from

)

-

holding th

e8]

residual clause unconstitutionally va

Q
o}

And for

24 )

%4
o

[

delete

reason. Congress may no

somecne 's constitutional right to adequate notice of
vhat a criminal statute covers. The ACCA mi.
deterrence potential if i1t were exempt from the

constitutional rule against vacue statutes, but it
does not matter. Similarly, the second-degree felony
murder vule might deter more veople if it were excmpled
from the vagueness doctrine: but that move 1is simply

out of bounds. The Legislature may delete the mens ree

rom a criminal offense

[t

requirement

does not violate the Constitution. The courts have

oD
n
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that it lacks a Cequirement of mental culpability with

=
[e2]
n
@]

cct to the killing. But the Legislature may not

-,
J—
D

cte the requirement of constitutionally adequate
notice for any offense.
The second asserted ground of distinction

fequires little response becavse both "danzerous' and

"risk' denote probabilistic concepts. The Californis
Supreme Court has always treated dangerousness as the
question of likelihood that AN 2cter's commission of a
given felony would bring about the death of another
human being. The United States Supreme Court has
treated residual clause risk as the physical injury to

another human being. Neither inquiry involve

8 any

normative consider&tion, as 1n whether the danzer/rislh
Yas unjustifiable. In either case, 1t is assumed thar
the criminality of the conduct makes it per se

unjustifiable. The inquiry with bhoth dangero

Y

[
n
—

128s and

i
-
n
=
9

purely predicative: not qualitive Jy any

RFcRY
WLy,

oY vagueness burposes-——that is, for the purpose of

(D

providing notice to actors—dangerousn

@8]
93]
193]

and vrisk are

materially indistinguishable.

tor does the third asserted ground require much
analysis. There is no Meaningful lifference, vagueness-
Wise, between risk of death and risk of physical injury.
Tt is true that death is unambizuous (putting zside
Cessation of brain activity/persisten vegetative state
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controversies), while the EXistence o Don-existence
of physical injury can be contested 1o concrete cases

L

But this avgument completely ignors the case law. Ths
United States Supreme Court 's residual clause

jurisprudence has never had any

o

droolem with defining

.

physical injury, in the abstract or in concrete situationsg.

Instead, the United States Supreme Court's problem

T

has been definin

[¥3)

i

£ serious potential risk' inp the

abstract—just s the California supreme Court'

(93]

problem has been defining "inherent dangerousness" inp

the abstract. There is 10 distinction ta he mad

(D

between risk of death and risk of injury, from

fa

ability to predict vhich felonies will be held inherenntly
dangerous to human life than people throughout the

United States could predict which felonies posed ¢
"serious potential risk' of Physical injury - and for

the exact same reason. No ope “an accurately predict

how much i ination are goling to eaploy in
hvpothesizing facts. (Ccf Gounzalez xhhgggpas-ﬁlvarez,
(2007) 549 (.S 183, 193 ("[Tlo fing that a state statute
creates a crime cutside the generic definition of a
listed crime in a federal statute rvequires more than

the application of legal imagination to a state statute's
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(which Fithin it the inherently danzerous
felony limitation) is a4 substantive rule of criminal

Law. One governs the degree of punishment while the
other governs Liability. But if this distinction has
any purchase at all, it cyurs in favor of finding
vagueness here. Surely actors are no less entitled

clear notice about the boundarics of substantive

{_.
o]

]

entencing:

Q

r

criminal Jiability rules than they are about

5}

tules. If we were to recognize a distinction betveen the

two, actors would be more entitled to notice about

Liability rules. (Cf s, (1991)
500 U.S. 453, 467-46%8 (suggesting that vagueness

scrutiny for sentencing statutes is less exactlting than

"ltihis is particularly so sipce whatever debate

there is= would center around the appropriate gsentence

and not the criminality of the conduct").) Inp Johnson
itself, the Court statred that the due process doctrine

of vagueness "appllies| not only

“

T
o]
n
o+
o
-
ot
ot
M
9]
(&N
T
h
’.J
=]
o
J

oo

at 2557.) Ia support

vague sentencing provisions May pose consequence

violating a given criminal statute."

Sl
-
=
8}
-

The fifth asserted ground of distinction is

the ACCA residual clause was made unique by irs

juxtaposition to specifically chuncrated lfelonies, wi
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4l

turither co tolicated the 49«
er conblicated the sk oar N . o
SRS analyvsis. Section 974(2)

oo TN s

(2)(B) states:

" e - PR 1. - ~

[Tlhe term violent f elony" means any
~ e Sl 1 ‘1 ¢ = ' ‘

crime  punis ndble by lmDleONDQHL for
tetm exceeding one vear, or any ﬂétAo%
uve : : ring th

gr enile dﬁllnqv_nc\ 1n\olv1ng the use

°or carrying of g Firearm, knife, or
estructive devise that would be

pdﬂl shable Ly 1lmprisonment Ior such term
1f commi f / : !

c tted by an adult, that —

SLJ> 1s  burglary, arson, or extortio
involves use of explosives, or others Bj
involves conduct that pre Q;L Ls abcg;\lbc
botential risk of phvsical %mﬁ”r,~c~108§
ERLY VI b

anot [’l

expressliy desicnates burs
v odeslgnates burgla rs =t i
rglary, arson, extortion,

2 (1| i C1Lon l > i W Y By = = - ]
- - ‘"“é 1 ~ E -(p,]_OS__\l‘r'CES as ”‘\"riorl_" rlt t
e O L L LTl A

IRV e
them count toward the three strike

that trigger a mandatory minimum sentence. The

enumaratior T se f - fel] i
bumeration of those four telonies 1sg followed Oy
e (DAY

=
@
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.
T
93]
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Tt .
LhoJonnson, Justice Scalia's cpinion for the

Court mentioned ]
our d ‘Lapos ILC -
this Juxtaposition of enumerated

and

unenumeratead €5 as t
e erated felonies as a fac tor contributine ro the

Vhaoiioa Fari 1 S ENER 1= <7 A
sazueness of the residual clause:
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P P . ! L
thne Crime ocn

T
3
o
rg}
[t}

involves ouduc that presents a serious
botential visk, moreover, the residual clause
forces courts to 11Ls10r = "serious potential
risk™ in light of the four enumerated crimes-
burglary, uLaOﬂ, extortion, and crimes
involving the use of explosive. These offense

are far from clear in respect to the degree
of risk each poses. Does the ordinary bLLg1a1

lnvade an cccupied home by night or an
uncccupied 1ome by day? Does the typical
extortionist threaten his vietim in person
with the use of force, or does he threaten
by mail with the ET"°10L10D o5 embarrssin:
personal information? By combining-

Indeterminacy about how to casure the lol
posed by a crime with ildetermlnacy about how

much  risk it takes for the crime to qualify
as a violent Lelonv, the residual clause
produces more quLcUJLEaDLLlLV and
arbitrariness than the Dy ue Process Clquue
tolerates

55 (citation omitted).)

o
28]
o
—
=
(e
O
1
o
)
[4p)
H

placing enumerated

felonies next to a res idual clause

the

omplicatine

g2l
o}
=
o
e

éanalysis - is nearly ddentical

U\)

to California Penal Code

(\,
%)
(T
@]
—
=
G
=
—
(o:e]
O
7
197)
=)
&}
-
D
[N
8]
o
o]

<

6]

the structure of section 189 1s to enumeralte certain

of Lhem commissions of underlying
felonies, in which a2 murder is first-degree, and then
to declare that all other murders are second-
In other words, section 189's second-degree murder

provision is itself a residual cla

-
-
6]
(T

ALL murder which is berpetrated by means of a
destructive devise or expleosive, a weapon of
mass destruction, knowing use of ammunition
desicghed primarily  to  penetrate metal or
armor, poison, lving in walt, torture, or-
by any other ulnd of willful, deliberate, and
premaditated killinz, or which is commited
in the perpetration of, oT attemvt to
perpetrate, arson, repe, carjack 1ng

robberv, buvglary, mayhem, Kidnapping, LLulU“
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a fir motor v&h
aL QnoL} 1 Son outside of
the intent to lﬂfllCL dcatn
first decree.
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(Cal. Penal Code § 189 (West 2015) (empha

The L sentence of section 189 is a

s

xactly same D

ACCA resdiual clause in terms

When a court ‘nhether an unenunm

is inher cently

the shadow of 189"s many enumerat

But
Ju
of the difficulty of

Occupied home at night or

daytime? ab of

93]
(D

enc sive

omprehen

there is no

UOM”&LUlLLdL/ ansyer

loxs

Question. supra, 135 S, Ct. ar

statistics do not exist).) Yet sectiop 15

burclar

enunerates 3 the ACCA res

as

9]

the risk analysi

1=

section 189

commit all tho

COinn

-

=t

sful 1lssions of the felonies

=

LJ

risk of injury

-
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One potential confusion must be
ohnson, the Court stated that it woul
oY a statute to measure risk off the real-world facis
or S statutory elements.” (li.) One might get the
lmpresion from this statement that California's
inherently dangerous felony doctrine is therefore

valid bacause the abstract approach to determining

dangerousnes

3
N
=
U

9]

ls based on an analysis of statutory

elements. But that is plainly not what the Johnson

i
i

OUrt meant. In order to see this, one must return

L

O

-t

1
I

ne text o

the ACCA

p
(D

The relevant portion of the stature has three

he first part, section 9;4(6)(2)(B)(i), defines

parts. T

& violent felony as any felony that "has as an

element the use of baysical force azainst the
berson of another.” The second part, which is the
first clause of scetion 924(e)(2)(B)(ii), specifically

denominates as violent felonies four particular

i

Offense—burglary, SXtortion, arson, and use of
explosives. The third part, the residual clause, which
ls the second clause of Section 924(@)(2)(B)Qii>,

&)
refers to "statutory elements" being an écceptable, non-

» he does not mean the kind of

¢lemental analysis involved in section 924(e)(2)(B) (1)

o5}
T

hat is, literally, does the element of force appe

in the statute delfining the underlying felony?

§
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So, wnat is the differance? Unde;: section

SNe 4 4 N - - Ty o ke o - LA Lt PR - - A b a
9240e) (2)(BY(1), the question is whether the rext of =&
~ de ey g - - R A N, RN i e A e T - I - o
Shatute contains the word "force. traditional rape

Statutes contained the term force; some of the

modarn ones do not. This Kind of analy

03]
i
0]
1o
4]
oy
193]

determinative as it gets in the law. Even 1f section

924(e)(2)(B) (i) extends to case law reading a force

a

Fequirement into a statute that lacks an explicit
- P 15~ ; it = RE 1 1 o 3 =T o e -y o e e
mention of the word, the analysis isg thuL} determinatve

for constitutional purpose. However unrealistic that

is, one 1is bresumed to know the judicial ¢loss on

—j
e
€
(1l
—
ﬂ)
]
-
™
—
m
]
jas]
[
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b
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)
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highly determinative Ihe question there 1s not
vhether "inherent dangercusness' iz g4

of the underiyving felony; it isg whether the formal

elements of the underlving felony can be said
P [l 7

, at

& minimum, t

O

require conduct that cap fairly be

c.

characterized as inherently dangerous to human Lif

If the inherently dangerous felony case

ry

192)

pivoted on
whether the statute contined the word "danger' o

[}

”dangerous) they would have no Ve

QO

glencess problem. If
they pivoted on the bresence or absence of the word

LA ]

L1sSK, " they would not be vague. Even if the inherently

dangerous felony cases pivoted on whether Jjudicial
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o
)
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0
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vould not be sufficiently vague to violate dye
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Under the minimum conduct Satche]
Burponchs  and Howard, the question is whetheyr one

could imagine any plausible set of facts which: (1)
ies the essential elements Of the offense, and

(2) does not posze a "high probability" of killing

someone. This is anythingz but brigh-line analysis,
for it contains two open-ended inquiries. Which
hypothetical facts are "plausible' is ap inherently
subjective inquire, as is the question of what
constitutes a "high probability." Both inquiries are
subject to siznlficant rzasonable

Judges, which is predicability - and
Lo actors - of which felonies will be found inherent

dangerous.

The "ordinary commission' cases like Pattersor

and Uansep are no less arbitrary. Ip Parterszan, th

California Supreme Court remanded to the trial court

to consider "medical articles and reports'” offered

oy the govermenl to prove that furnishing cocaine is

inherently dangerous to human life. (Patter

0
Q
]
o
[

T
=
o

T OOy . / o= N ‘“ . .
(1989) 49 Cal. 24 615, 625.) Although Fetitioner has

been unable to find a record Oof what happened on

remand’, it 1s extremely doubt

)

(a8

.

‘Ul whether the goverment
actually produced conprehensive statistics on what
happens when one person furnishes cocaine to another

person. Doubtless there are plenty of "medica

f
‘L._J
%))

rhicl

0]

S5

overdoses, but that would not have

)
;

{1
n
o
=y
e
|-
@]
—
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resolve the legal question. The soverment would have
evidence of how often people have fatal overdoses
after ingesting cocaine that has  Dbeen furnished to
them in violation of California Health & Safety Code

ety Code
section 11352. In other words, a report confirmine that

2 e

X number of people died from cocaine overdoses in anv

1

atisfy th

03]
93]
M

gliven yvear would not ove
g Yy t goverment's burden.

- L

The relevant question would be: In what percentace
v Ll ol r’ (- 55"

OL cases 1nvolving viclations of section 11352 do
people die? If 100 people died of cocn:ne o 1
T I tlea of cocaine overdeses

in a vear, that seems like a lot; but if 100,000,000
20 ,
cocaine transactions in violation of seclion 11352

occurred that vear “hat a t : J0000:
A year, that amounts to 000001, which

bl

93]
N

-
—

=t

infinitesimal. On the other hand, if 100 fataliti

(L
[#5]

0O
n
o)

y
o
[
=
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=
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0,000 transacrio: ‘hat
L0000 transaction, that amounts to
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witleh 1s fairly Irequent. It is extren
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is the doub Nan e ekt
le whammy of uncertainty that made
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>31dual clause uriconstitutional . and vhich mak
s 3 W HarKes

o
T
0

the tract approach to the inherently danzerous
R e fan) =

fe » doctrine ec : ' o
felony doctrine equally Hneonstitutional. Usine an

sauged for some threshold of risk amounts to an

abstraction of abstraction. It is not merelyv to agl
[ i f ” L Coas

et would have looked like if

been born to share croppers in Mi
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to ask wether contemporary Literary critics would
have liked it. However tun that might be at g cocktail

Party, that kind of hyper-imaginative exel
broduce the minimal Predicability and notice necessary
to satisfy due process in the criminal law. As things
currently stand, the second-degree Lelony murder rule
in California is unconstitutionally va
(2) APPROACHING TO THE "ACTUL

L FACTS"

e

Petitioner has demonstrated the need for action
of some kind. In theory, that action could come from

T
|

ature. he Le

t

oo
}_J.
[54)
-

islature

—
o

O

ou

aao

1

proactvely amend its homicide statute to codify th

e
second-degree felony murder rule with an explicit
it b - . L o3 Ty T - -~ I [ 3 e L, - : I —
actual facts" avproach to determining which felonies

Lo qualify. That would be

it could explicitly abrovara the

LoDy purder ryule.

in the absence of judicial

extremely unlikely. The responsibligy
of remedying the current constitutional infitmity of the
second-degree felony murder rule will almost certainly
fall on the court - ultimately, the California

Supreme Court. The Hdigh Court does not have the
option of creating an exihaustive list of felonies that
qualify as predicates for the operation of the second-

murder rule. Thar would be to encroach

brevogative. That leaves two remaigins

- 945 -
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felony murder rule

u

altoz

(u

ether. Candorness requires Petitioner to acknovledse

o

that, unlike his argument about the constitutionality

of abstract approach to determining danszerous felonies,

)

1

fie has no claim that logic r equ any choice bewteen

!_J
(‘ )
N

these two vemedial options. Nothing more than logic

1s required to demonstrate the fatal inconsistency of

(ol

the abstract approach to dan

¢}
]

rous felonies under
Johnson, which is legally binding on California.

; logic requires only that somethinpe be done
about the current rule——it does not dictate what
that something is. With that disclaimer, Petitioner
ew brief thoughts about the

actual facts” or "actual conduct" approach.

—
M
T
o
%
o
(
o
]
.
(i
)
o
=
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e
o
o
}_—-

observation that,
although the Legisiature is unlikely to do anything

Le

o
=
.
—
f—
rt
=
1
O
e}
o=
=
p
98}
("_\'\
e
—
(ws
oy
v

islature will always

O’?

have the last say on whether or not to have a second-
degree felony murder - 1if it wants to have that say.
If the California Supreme Court strikes the current
rule down as "viod for vazueness' and does not replace
it, Legisla
the homicide sta
degree felony murder rule and listing all the felonies
that support it, or, more Likely, explicitly requiring
an "actual facts' approach to determining which

elonies are suificiently danzerous. Thus, with

J

i

respect to remedy, the Court need not be concerned
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about displacing legislative prerorsative. Ther

N

occasion here for deference to the Lezislature. No

e}

matter which option the California supremes Court

chooses, it will not destroy the Legislature's abilitv

to have the last word. The High Court should therefor

D

xerclse its best independent Judgment about what

remedial course to talke.

—

California stands alone in its execly ively

193]

)

bstract approach to the danzeron
r o

193]

felony limitation

on felony-murder. Most states have a felony-murder

1 la A A mma o b
) Sl oo o

. T
L03e statc

[yl

S o Have a4 reguirvement that

the underlying felony be dangerous to human life.

among these states, California alone takes a purely

circumstances of the case at bar.

To see this, consider some decisions from other

state supreme courts. In Commonwealth v. Natchett,

Supreme Judicial Courl reversed a second-degree
felony murder conviction based on extortion. Mile

fiold teday that when a death results from the

berpetration or attempted Perpetration of the statutory

felony of extorti

-

=
@]
o}
o
jp
®
—
®

can be no conviction of

felonv-murder in the second dezree unless the jury

find that the extor

tion involved clrcumstances

(o
SN

demonstrating the

cendant's concsious disregard of
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the risk to human life " (la,. at 410)
In Jenkins v. State, 230 A. 74 ar 269, where ¢

predicate felony was tourth-degree burglar
Pelavare Supreme Court held, "It is the opinion of
Court . . . that the felony-second de egree murder v

of this State should be limited io homicides

bProximity caused by the pervetration or attempted
perpetration of felonies which are, by nature or
Circumstances, foresecably dangerous to human life

hether such felonies be common Jaw ot statutory."
"Burglary in the fourth degree mav, or mav not be
fonesecﬁb15 dangerous to human life, depending upo

whether someone may be reasonably

in the building, and upon other circumstances of t

1975) 333 A. 24 72

Lk)

2

the Supremz Judicial Court of Main upheld a felony

b

murder conviction based on sodomy committed agains

ga

an eight-year-old boy. The Court held:

T Jhe felonv-murder rule in tlaine requires in

Page ID #:128

the

t

while

{
L
addition to a causal relationship bewteen the
felony bein% committed, or attempted, and the
death, proof beyond a reasonable doubt that-
the mammer or methoed of its commission. or
attempted commission, present a serious
threat to Thuman 1ife or 1s likely to cause
serious bodily harm.
(Ld., at 31.)
The Court conceded that consensual adult sodomy
ls not necessarily dangerous to human life, bur, "
force and violence are not Necessarily danze

Zerous to human
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- it omay equally well ba comtiitted by the use
potentially deadly force. (Id.. at 82.)

In Stare v, Harrisan, (v,

[N
D
~d
~—
W
N
I~
-
N
jan
(@8]
-]
}_

perseded by Tafova v. Baca, (.M. 1985) 702 p. 24

1001, the Supreme Court of New Mexico held that false

imprisonment may qualify as g Predicate felony for
purposes of the felony-murder rule if the manner of
its commission is dangerous. Tn New tlexico, the

legislature has denominated some felonies gs. fir

degree, while otners are of lesser degree A killino
caused by the commission of a first~d&gree felony is

automatically felony-murder without vegard to vhether

the circumstances were dangerous . (id.

(w

felony murder cases where the telony is a

Felony such a presumption is Appropriate

wiiere the felony is of a lesser degrees") )

however, the Court held that the same rule should not

apply to killing caused by the commission of lesser-

degree felonies LLIn a felony murd Cﬁa:ge, mvolvine
a collateral lesser-dezree felo ny, that felony must

be inherently dangerous,” the Court explained.

g its holding with the Califernia rule, the

Hartison Court explicated:

Today the court apply  this test ip two
differing manners: 1) the felony is exa mined
in the abstract ‘0 determine whether it isg
inhevently dangerous to human 11ife [c ting
Satchiell] or (2) both the nature of tha
felony and the c

commiss

lrcumstances \Lr‘OLnﬂlnc Lis
lon may Dbe considered to determ mine
whether it was inher ently danzerous to human-

)

life. We adopt the Llatter test.

)

i

=

)

-
t

Page ID #:129
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Page ID #:130

(fd. (citations omitted).)

Further, in State Thompson, (N.C. 1972) 155 8.1

2d 666, the North Carolina Supreme Court conside red

> ol o &) .""Y 1 - 3 1 o

vhether a killing caused by the commission of a
felonious breaking and entering could SUpporit a verdict
of first-degree felony murder. North Carolina's first-
degree murder statute state that any murder ommitted
LIRS 1 -~ . ~

1n the perpetration of or attempt to Perpetrate any
arson, rape, robbery, or burglary or other felony

shall bte deemed to be murder in the first dezpee."

=) -

N \ AT Qg v Q - - N -

(N.C. GEN. STAT. § 14-17 (West 2015}, ) In order for
an unenumerated Lelony to serve as a predicate for
first-degree murder in North Carolina, that felony must
1 either dangerous in the abstract or foreseeably
dangerous under the circumstances:

In our wview, and we so hold, any unspecified

LeLonB is within the purview of G.S. § 14-17

1f the commission or dttempted commission

thereof creates any substantial foreseeable

numan tisk and actually results in the 1loss

of life. This include57 but : &

; felonies which are inheren

life. Under this rule, any u

which is herently dJnJLrous

or foresceaoly dan”PLOUD t

to the circumstances of 1

within the purview of .S, §

(IThompson, 185 S.E. 2d at 672.)

The Thompson rule is éssentially indentical to the
rule in Harrison, in the sense that a felonv qualifies
1f 1t is either inherently (Vabetryacrt) re £

tL 1s ertner inherently ("abstract ) dengerous or if
Lt is foreseeably danzerous under b - : .
1L 13 foreseeab “angerous under the civcumstances of
the case. This suberficially appears to be & "hybrid
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rule, the "best of both worlds," because it include

both the abstract and actual fact approaches. But any

,
|

hvbrid quality is chimerical. The "addition" of the

abstract ap

-

]

roach to the ordinary commission approach

)

actually adds nothing at all. In any case where, under
the civrcumstances, the underlying felony was not
oreseeably dangerous to human life, the felony will
not be dangerous in the abstract either. Under the
minimum couduct appraoch to abstraction, a felony is

only inherently dangerous if every ilmaginable instance

would be dangerous By deflnlt]on, if the case at
bar presents a "mon-dangerous" situation, then the

minimum conduct test is not met. Under ordinary

Lo abstraction, a felony is only

h} 1

inherently dangercus. But if the defendant's conduct

[l

s . | o - L P |
in the case at bar 1s not "foreseesn 111

o

=
e

a}
8]

arous to

o

e, then again, virtually by definition, the

)

(1

ovdinary commission of that felony is not dangerous.

The term "foreseeable" is largely parastic on

m

the notion of ordinariness or typicality. An act is

only foresecably danzerous to human life i{ similar

acts lead to death on at least a semi-regular basis

Thompson (and apparently in many other jurisdictions)
really amounts to nothing more than the actual facts

approach. (See STEPHEN aA. SALTZBURC. ET AL, CRIMINAL

LAW: CASES AND MATERTALS 342 (

o

d
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{
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<
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rid"” approach turns cut to be

than an actual facts approach, there is

no vagueness problem with it. Such an approach is
intellectually dishonest: it sounds like the best of
both worlds when in fact it represents only one world,
but it is not unconstitutional.

(3) THE RESOLUTION TO THE "INHERENTLY
DANGEROUS TO HUMAN LIFE" OF SECOND
DEGREE FELONY MURDER

0y
/)

orni

e

It the Cali upreme Court were to swap

{

,_f
—~
m

abstract apprcach out for an actual facts approach,

—

ve the o

it would s«

)

(

mstitutional problem. But we

believe that would be a mistake. The actual conduct

test is intellectually dishonest and unfaithful to
soclety's basic understanding of murder as the
purposeful or extremely reckless takine of

It permits individuals to be punished for murder
based on nothing more than negligence

lurder 1s the most serious condemnatbion

availlable to the criminal law. California has meany

A

rades of manslau

» Including voluntary manslaughier.

[64V]

Involuntary manslaughter, and severa grades of
vehiculay manslaughter, depending on just how intoxicated
and/or reckless the driver. The word "murder' is

reserved for killings brought about by more than

3

carelessness or even reckle:

N

=i
0
o
(9]
3
)
1.
o
H
U
pus
o
in
mn
<

1wothing of the severity of the punishment for murder

tn California, which is a mandatory life sente

Ttence Lhe

e has no discretion whatsoever after eveyp a second

- 103 -
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convicitlon. The formal mandart

of 15 years to life" conceals the reality of ot

=
-
192}

punishment, which would be more aptly explained as

"life in prison, with the small possibility that the

of Prison Terms (all poltical appointees) will

grant pavole at some point after the minimum term of

(T

years has been served." In fact, less than fwenty

percent of people sentenced to life in California are

;

cver parcled. (See UNIVERSITY OF SOUTHERN CALIFORNIA:

CALIFORNTA PAROLE PROCESS, http://uscpeip.con/leg

overview/.) Moreover, the only other ways for them ta

be released are to have their convictions overturned oy

If the conceptual paradicm of malice, and therefore
murder, is an intentional killing, felony-murder is

miles from thaet paradism. What is collogquially referred

" 4
to as "implied malice’ or conscious disregard"” murder

lgnificant attenuvation from t

-5
D

paradigm. To be convicted of this form of murder, the
goverment must prove that the defendant acted in the

face of a conscious disregard for the risk that s

would be killed. (Pecnle v. knoller, (2007)

41 Cal. 4th 139, 170.) The defendant must have actually
considered that risk and acted in spite of it. Note
that conscious disrezard of some vrisk of killing is not
enouzh; it must be consciousness of a nizh risk, whict

nishes this forwm of murder from miere veclkless
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rule for conscious
threshold of

for second

of implied malice,

with conscious

), this must

urt could not
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in prison.

15).)

nslaughter is a

al Ceode section

vehicular manslauhter .
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701 VL925) 44 Cal 2a 941 , 575 )
Iv such a prosccution, the sUVEerment nead not prove that

the defendant actually thought about the risk that his
conauct might kill someone, it is enough that a
nypothetical '"reasonzble person' in trhe defendant's
situation would have thought about the visk and desistegd

from the conduct. When someone kills in this situation,

highly socially ilrresponisble, and it

.\
ay
it
u
M
=
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m
"
(W)
O
[
j=n
97
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=
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s
-
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¢
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dlemnation and punishment. As

5

neted above, California law Lreats this as involuntary

some second-degree Felony murders also mest the

reéquirements fer conscious disrezard murder. Let them
e judged by that standard. (Note: the dassachusetts

Supreme Judicial Court has adopted an "actual facts"

rule requiring that the defendenr "consciously disresag

I
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Depending on the required

[N

queantum of risk that the defendant must have pzarceived
this situates the Massachusetts felonv-murder rule

somevhere between reckless homicide and extrems reckless

o

W0a eccompanving

)]

ness murder. See supra notes 198-199

A
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D
P
T
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—i
—
1

Ls wrong to lump criminally negligent killings
ln with conscious disregard killings, both bhecause of

the lack or required awareness in negligence and be auge
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b R [T LU | b e .
down tioe reasonable doubt" standerd for the

requislte mental element of conscious disregard wurder

i .
.

THea TONVEeTment A A 21 - - PR . .
Ihe goverment should sink or swim based on 1ts ability

Lo prove conscious disregard. Consciousness can b

D

pProven
by circumstantial evidence beyond a reascnable doubt

) Qb - ;
tne conviction should be for no more than involuntary

manslaughter. Such a killing should not be punizhable

tven if one has no problem with the notion of

[¥s}
L

(

murder as a concept, there is a serious problem
with the adminstration of the "actual facts" test. In

the real world, it strongly invites circular reasoning.

E -y Vo Soer wallked Fla- - A 1 7
Jjury has been walked throush voluminous evidence

{H
=
D
T
=
[t

on how the killing occurred, replete with photos of
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ol

oL the fatal

= ~ ~ 1- - - [ - 1 o
whether the felon's conduct wes ""foreseeably dangerous"
to humen life. How likely is 1t that 2 jury, having
J L Z RS Y s il =
effectively watched this killing take place in super-
5 g -+ SeErEL

slow motion several times, will come to the conclusion

Grodin stated in Burroushs, under an actual facts

approach to dangevousness, "[T]he existence of the
dead victim might appear to lead inexorably to the
conclusion that the underlying telony is exceptionally
iy " (People v. Burrouszhs, Cal. 3d
324, 530.) Hindsight is 20/20
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Supposedly limited

based on an "actual

felony-nurder

¢

lony limitation at

dangerous felony limitation is
& structural safeguard agalnst
& as murdser. This
cny-murder rule against
is illsuory, for the fact SBi

ably" to the conclusion that

in a dangerous manner. The
render the second-

politicaaly opaque. Tt would

ture's view the reality that

purely accidental
the judicial adoption of an

political

Process
from doing its job of evaluating the second-degree
ftelony murder rule for what it really is

The reluctance to grant facial challenzes is ip part
due to the Court's avarsion to resting decisions of
constitutional wagnitude on nypothetical scenarios. (Ses
Hill v. Colovado, (2000) 520 U3 703, 733.) But civen
the countless very real bpredicate offenses arising from

EVery county of
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e
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in ordesy

the

Court




Case 2:16-cv-06874-R-FFM Document 1 Filed 09/13/16 Page 138 of 146 Page ID #:138

dangerous to human life") provision. Petitioner urges
the Court that he has established that "inherently
dangerous to human life' is vague in all of its
application, including the real application currently
before the Court, the real cases that have come before,
and the real questions that have yet to be answered.
Certainly the Court's power to declare a statute

unconstitutionally vague is "strong medicine"” to be

used sparingly. (See NEA v. Finley, (1998) 524 U.S.

509, 580 (noting that facial invalidation of a statute
as unconstitutionally vague is "strong medicine'" which
should be "employed by the Court sparingly').) This
. ~ 1 . P g . T P e . - LA it
case, nowever, calls out for that strong medicine.
Although the jury was not instructed on the
language of "inherently dangerous to human life" but

rather on the standard language of "natural and probable

1

consequences to human life," the language is the

oo

equivalent to one another. The word fnatural” is the
functional equivalent to "inherently''; thus, CALJIC
.11 is a jury instruction of the "inherently dangerous
to human life."” (See Merruan-Webster's School Dictionary

("'2004") p. 636.)
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Iv. THERE  WAS INSUFFICIENT EVIDENCE TO

SUPPORT THAT PETITIONER WAS A "MAJOR

PARTICIPANT" IN LIGHT OF THE "BANKS"

ANALYSIS; THAT HE AIDED AND ABETTED 1IN

THE COMMISSION OF SECOND DEGREE FELONY-

MURDER

The Hight Court of the State of California
sent shock waives with its recent ruling for
accomplices — also known as "aider and abetfrers. "
The Banks Court essentially held that an accomplice(s)
cannot be held liable (or, better said, convicted) of
a crime; such as the one before this Court, that is,
of course, Petitioner Renteria's conviction of second

degree felony murder, if there was no evidence

indicating as a "majory participant." (See People v.

Banks, (2015) 61 Cal. 4th 788.)

Or, in the alternative, and for a better clarity,
1if the evidence divulges naught that the ". . . person,
not the actual killer, who, . . . as a major participant,"
aids and abets in the commission of a crime, the
accused cannot be convicted of a crime. (Id., at D.

798.)

As a "major participant," there has to be,

direct or circumstantial, evidence so compelling that

an accomplice had intent to commit a crime. (Ld., se

D

e

ison v.

|

also Edmund v. Florida, (1982) 548 U.S. 782
137.)

(O8]

Arizona, (1987) 481 U.S. So if there is no

evidence that Petitioner was a ''major participant,"

he is legally innocent. (Jackson v. Virzina, (1979)

)
[92]
p—

- 110 -
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Here, Ireddie Soto, a witness to events
surrounding the shooting, told police that he had
seen a white Toyota pickup with three "Mexicans' at
the scene of the shooting: that he had followed the
truck in his car when he saw several sunshots coming-

out from that truck directed to himself: Freddie Soto.

1

2

(R.T. pp. 563-570.) Mr. Soto also told police that wvhen

L
n

{

he first saw the Toyota pickup truck, it was following
a red Hyundai, in it, with four men: the red Hyundai
had made a "U-turn" to follow the truck itself.
(R.T. pp. 563-570.)

On another factual matter, the girlfriend of
Victim Andy Velasquez - who was also a witness to
the shooting - told police that the victim had been
hit by zunshots coming from a white Toyota pickup.
(R.T. p. 572.)

Lvidence had indicated that "No-Neck' (Augustin
Rosas) accompanied by his associates, of whom were
armed with guns, coerced Petitioner to "tag along' with
them when they arrived at Petitioner's business: "Abel'sg

Body Shop.' Although Petitioner had no intention to
assist "No-Neck' and the others for the famously known
"payback (R.T. pp. 650-655), "No-Neck' had compelled
Petitioner to lead the "drive' to Harbor City in his
red Hyndai because "No-Neck' was afriad that Petitioner

would "backout" if he, lostead, follwed '"No-Necl. '

(R.T. pp. 658-659.)
PE

- 111 -
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After a far, long search in the Harbor City area
§0 as to locate the individuals who were involved in
the murder of Mr. Delgadillo, Petitioner "turned" his
car around, told "No-Neck' that he was "afraid" because
there were so many people, and that he was ultimately
going back, home. (R.T. pp. 659-665.) Exactly how it
was said: Petitioner turned north on Petrolium Avenue
and the left the scene. (R.T. pPp. 067-668.)

Except "No-Neck" had followed Petitioner when,
from a short distance, spotted what "No-Neck" believed
to be the van involved in the murder of Mr. Delgadillo:
he stopped following Petitioner, and began following
the van on south of Petrolium Avenue. (R.T. p. 669.)

When “No-Neck" was in the middle of the block
on Petrolium near 254th Street, someone shot at the
truck of "No-Neck" and the other with him bezan shooting
back: hitting at the end one individual, Andy Velasquez.
(R.T. pp. 669-672.)

As one can see, the evidence at Petitoner's
trial were slim: (1) there is evidence that Petitioner

i

had no intent for what would be a "payback," (2) there
wés evidence that Petitioner was not the shooter, as he

was in a saparate car - his red Hyndai, (3) there was

1

evidence that "No-Neck" and his associates threat - or

better said, coerced Petitioner to "lead the drive."
} 3 3

and, finally, (4) there was evidence that Petilioper

r

had turned away from the shooting at the scene. Petitioner

!

¥as mot an actual "major participant.” Pure and simple.

(People . Banks, supra.)
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CONCLUSTON

For the foregoing reasons, Petitioner moves this
Court to strick, or void for vagueness, his conviction
of second degree felony murder, the language of
"inherently dangerous to human life'; in the alternative,

Petitioner moves this Court to set aside his conviction

in light of People v. Banks, supra, as he is factually
innocent: no evidence indicated that Petitioner was

a '"major participant' in the death of Andy Velasquez.
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e

LUIS RENTERIA, CDCR #E-75707

;, CALIFORNIA STATE PRISON-LOS ANGELES
| COUNTY ("CSP™)

| P.0. BOX 4610

LANCASTER, CA 93539-4610

#x% LEGAL/CONFIDENTIAL MAIL *%*

‘. UNITED STATES DISTRICT COURT
. FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION.

312 North Spring Street, RM #G-8

Los Amgeles, CA 90012-4793

" ATTN: U.S. CLERK
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