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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. 2:16-CV-07378-VAPKS

Judge: Hon. Virginia A. Phillips
Courtroom: 8A

ORDER GRANTING STIPULATED
AMENDED PROTECTIVE ORDER

Dqc. 43

The Court, having considered therties’ Stipulated Amended Protective
Order, all the papers filed in connecti and for good cause appearing, hereby
GRANTS the Stipulatiorand ORDERS the following:

[PROPOSED] ORDER RE STIPULATED AMENDED PROTECTIVE ORDER
CASE NO. 2:16-CV-07378-VAP-S

Dockets.Justid

N

.com


https://dockets.justia.com/docket/california/cacdce/2:2016cv07378/659771/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2016cv07378/659771/43/
https://dockets.justia.com/

© 00 N oo 0o A W DN P

N N DN DN DNDNDNNNRRR R R R B B B
0w N o OO Bh W NEFPF O O 0N O 0N W N PP O

1. A. PURPOSES AND LIMITATIONS

Discovery in this actionis likely to involve prodction of confidentia

proprietary, or private information for which special protection from public discls
and from use for any purpose other thamspcuting this litigatin may be warrante
Accordingly, the parties hereby stipidato and petition the Court to enter
following Stipulated Protective Order. &tparties acknowledge that this Order d
not confer blanket protectioms all disclosures or responses to discovery and th
protection it affords from public disclosur@nd use extends only to the limi
information or items that are entitled tonfidential treatment under the applica
legal principles. The parties further acknodge, as set forth iBection 12.3, belowv
that this Stipulated Protective Order doeot entitle them to file confident
information under seal; Civil Local Rule 79s&ts forth the procedures that mus
followed and the standards that will be applied when a party seeks permissig
the court to file material under seal.
B. GOOD CAUSE STATEMENT

The parties to the Litigation assert thpatblic dissemination and disclosure

Confidential Information could severelyjume or damage the party disclosing
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producing the Confidential Information amduld place that party at a competitive

disadvantage. This action is likely to inveltrade secrets, customer and pricing
and other valuable research, development, commercangndial, technical and/
proprietary information fokwhich special protection fromublic disclosure and fro
use for any purpose other than prosecution of this action is warranted
confidential and proprietamnaterials and information consist of, among other th
confidential business or financial infoaton, information rgarding confidentig

business practices, or other confidentralsearch, development, or commer

information (including information implating privacy rights of third parties

information otherwise gendha unavailable to the publigr which may be privilege
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or otherwise protected from disclosure unskate or federal statutes, court rules,

decisions, or common law. Accordingly, expedite the flow of information,

facilitate the prompt resolution of disputager confidentiality ofdiscovery materials,

to adequately protect information the paraes entitled to keeponfidential, to ensune

that the parties are permitted reasonable napesses of such material in prepara
for and in the conduct of trial, to addressithhandling at the end of the litigation, 3
serve the ends of justice,paiotective order for such inforion is justified in thi
matter. It is the intent of the partigbat information will not be designated

confidential for tactical reasons and thathing be so designated without a good f

belief that it has been maintained in @nfidential, non-public manner, and there¢ i

good cause why it should not be partlté public record of this case.
2. DEFINITIONS

2.1 Action: this pendig federal lawsuit entitlefteven Brand v.
Nissan North America, Inc., Case No. 2:16-CV-07378-VAP-SK.

2.2 Challenging Party: a Party oohParty that challenges the designatic

of information or items under this Order.
2.3 “CONFIDENTIAL” Information or Itemsinformation (regardless of how

IS generated, stored or ma&med) or tangible things thgualify for protection unde

Federal Rule of Civil Procedure 26(chdaas specified above in the Good Cé
Statement.

2.4 Counsel: Outside Counsel of Recardl House Counsel (as well as t
support staff).

2.5 Designating Party: a Party or NBarty that designates information

items that it produces in disclosareor in responses to discovery
“CONFIDENTIAL.”

2.6 Disclosure or Discovery Material: all items or information, regardle

the medium or manner in wlhcit is generated, storedy maintained (including

3
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among other things, testimony, transcriptsgd &angible things), that are produced
generated in disclosws®r responses to discovery in this matter.

2.7 Expert: a person with specializedowledge or experience in a ma
pertinent to the litigation who has been retaibgd Party or its counsel to serve a
expert witness or as awmsultant in this Action.

2.8 House Counsel: attorneys who areplayees of a party to this Actio

House Counsel does not include Outside Counsel of Record or any other
counsel.

2.9 Non-Party: any natural person, partnership, catfmsr, association, (
other legal entity not named adParty to this action.

2.10 Outside Counsel of Record: at®ya who are not employees of a pi

to this Action but are retained to representadvise a party tthis Action and haV
appeared in this Action on behalf of that party or are affiliated with a law firm \

has appeared on behalf of that party, and includes support staff.

2.11 Party: any party tthis Action, including all ofits officers, directors

employees, consultants, retained expeats] Outside Counsel of Record (and t
support staffs).
2.12 Producing Party: a Party or Non-Party that produces Disclosly

Discovery Material in this Action.

2.13 Professional Vendorpersons or entities that provide litigation sup

services (e.g., photocopying, videotapingranslating, preparing exhibits
demonstrations, and organizing, storing,retrieving data irany form or medium
and their employees and subcontractors.

2.14 Protected Material: any Disclosu@ Discovery Material that
designated as “CONFIDENTIAL.” Excépas otherwise indicated below,

documents, including photographs, drawin@ibns, videotapes or other writing

including lists or compilations thereof, armw to interrogatories, responses to o
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discovery requests and defimn testimony designated by the producing party as

“CONFIDENTIAL,” “SUBJECT TO PROTECIVE ORDER,” or any combination

thereof, and which are disclosed or produtedhe attorneys for the other parties to
this Action are CONFIDENTIAL and arentitled to CONFIDENTIAL treatment as

described below.

2.15 Receiving Party: a Party that recsin@isclosure or Discovery Mater

from a Producing Party.
3. SCOPE

The protections conferred by thiStipulation and Order cover not of
Protected Material (as definathove), but also (1) any imimation copied or extractg
from Protected Material; (2) all copiesxcerpts, summaries, or compilations
Protected Material; and (3)a testimony, conversations, or presentations by P

or their Counsel that might reveal Protected Material.

al

of

arties

Any use of Protected Material at trialadhbe governed by the orders of the frial

judge. This Order does not govern the use of Protected Material at trial.
4. DURATION

Even after final disposition of this litegion, the confidentiality obligatior

imposed by this Order shall remain effect until a Designating Party agré
otherwise in writing or a court order otiagse directs. Final disposition shall
deemed to be the later of (1) dismissal lbCkims and defenses in this Action, W
or without prejudice; and (2) final gigment herein after the completion {
exhaustion of all appeals, rehearings, nedsa trials, or reviews of this Actio
including the time limits for filing any mains or applications for extension of ti
pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and CareDesignating Material for Protectid

Each Party or Non-Party that designatesrimition or items foprotection under th
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Order must take care to limit any such desition to specific material that qualif
under the appropriate standards. The Designating Rauty designate for protecti
only those parts of materiadpcuments, items, or oral or written communications
which protection is not warranted are notegtvunjustifiably withinthe ambit of thi
Order.

Mass, indiscriminate, or routinized designations are prohibited. Design
that are shown to be clearly unjustified that have been made for an imprg
purpose (e.g., to unnecessarily encumberdiise development process or to imj
unnecessary expenses and burdens on p#rges) may expos@e Designating Par
to sanctions.

If it comes to a Designating Party’s atien that information or items that
designated for protection do thqualify for protection, tat Designating Party my
promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of DesignationSxcept as otherwise provided

this Order (see, e.g., second paragraplsedftion 5.2(a) below), or as otherw
stipulated or ordered, Disclosure or ugery Material that qualifies for protecti
under this Order must be clearly so desigdabefore the material is disclosed
produced.

Designation in conformity with this Order requires:

(a) for information in documentaryform (e.g., paper or electror
documents, but excluding transcripts dépositions or other pretrial or tr
proceedings), that the Producing Party affix at a minimum, the I¢
“CONFIDENTIAL” OR “SUBJECT TO PROTECTIVE ORDER” (hereinaftg
“CONFIDENTIAL legend”), to each pagiat contains protected material.

A Party or Non-Party that makes origlndocuments available for inspect
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need not designate them for protectioniluafter the inspecting Party has indicated

which documents it would like copied andg@uced. During the inspection and bel
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the designation, all of thenaterial made available fanspection shall be deem

ed

“CONFIDENTIAL.” After the inspecting Paythas identified the documents it walnts

copied and produced, the Producing Partyst determine which documents,

portions thereof, qualify for protection undinis Order. Then, before producing

specified documents, the Producing Pamyst affix the “CONFIDENTIAL legend”

to each page that contains Protected Material.

(b) for testimony given in depositionsahthe Designating Party ident

the Disclosure or Discovery Material orethecord, before thelose of the depositign

all protected testimony. In the casete@dtimony not so desigteal during the course

of a deposition, counsel may, within tigir(30) days of receiving the deposit

or
the

fy

on

transcript, notify the parties that the deposition testimony contains
“CONFIDENTIAL” material, inwhich case the testimony shall be subject to the full

protection of this Order.

(c) for information produced in somerfa other than documentary and

any other tangible itesy that the Producing Partyfia in a prominent place on the

for

exterior of the container or containerswhich the information is stored the legend

“CONFIDENTIAL.”

5.3 Inadvertent Failures to Designate. If timely corrected, an inadverten

failure to designate qualifieinformation or items does not, standing alone, waiv

Designating Party’s right to secure prdtes under this Order for such mater

Upon timely correction of a designationgtReceiving Party nai make reasonahle

efforts to assure that the material is teglain accordance with the provisions of
Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challengs. Any Party or Non-Party may challeng

designation of confidentiality at any tintéat is consistent with the Cour
Scheduling Order.
;
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6.2 Meet and Confer. The Challengi Party shall initiate the dispyte

resolution process under tal Rule 37.1 et seq,.

6.3 The burden of persuasiin any such challengaroceeding shall be on

the Designating Party. Frivolous challengasd those made for an improper purpose

(e.g., to harass or impose unnecessary resgee and burdens arther parties) may

expose the Challenging Party to sanctiddisless the Designating Party has wai

ved

or withdrawn the confidentiality designatioal| parties shall continue to afford the

material in question the level of protectimnwhich it is entitled under the Produc
Party’s designation until th@ourt rules on the challenge.
7. ACCESS TO AND USE OF PROTECTED MATERIAL

ng

7.1 Basic Principles. A Receiving Pantyay use Protected Material that is

disclosed or produced by another Partybgra Non-Party in connection with t}

Action only for prosecuting, defending, attempting to settle this Action. Su

Protected Material may be disclosed otdythe categories of persons and under

conditions described in this Order. When the Action has been terminated, a R¢
Party must comply with the provision$ section 13 below (FINAL DISPOSITION)
Protected Material must be storeddamaintained by a Receiving Party &
location and in a secure manner that eesuhat access is limited to the pers
authorized under this Order.
7.2 Disclosure of “CONFIDENTIAL Information or Items. Unles

otherwise ordered by theoart or permitted inwriting by the Designating Party,

Receiving Party may disclose any farmation or item designate
“CONFIDENTIAL” only to:

(@) the Receiving Party’s Outsidewhsel of Record in this Action, as w
as employees of said Outside Counsel of Record to whom it is reasonably necq
disclose the information for this Action;

(b) the officers, directors, and employg@xluding House Counsel) of t

Receiving Party to whom disclosureréasonably necessary for this Action;

8
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(c) Experts (as defined ithis Order) of the Reoang Party who are n(

employed by or engaged as employeesoatractors of a competitor of the Produdi

Party, to whom disclosures reasonably necessaryr fthis Action and who hav
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(d) the court and its personnel,

(e) court reportersrad their staff;

() professional jury or trial consultants, mock jurors, and Profess
Vendors to whom disclosure is reasonabgcessary for thigction and who hay
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(g) the author or recipient of a document containing the information;

(h) during their depositions, witnessesidaattorneys for witnesses, in 1
Action to whom disclosure is reasonalolgcessary provided: (1) the deposing p
requests that the witness sige fiorm attached as Exhilit hereto; and (2they will
not be permitted to keep any confitieh information unless they sign t
“Acknowledgment and Agreement to Be Bour{iExhibit A), unless otherwise agre
by the Designating Party or ordered by twurt. Pages of transcribed deposi
testimony or exhibits to depositions thateal Protected Materiahay be separate
bound by the court reportené may not be disclosed smyone except as permitt
under this Stipulated Protective Order; and

() any mediator or settlement officeand their supporting personn
mutually agreed upon by any of the i@ engaged in settfeent discussions.

Prior to the disclosure of any of tlmeaterials or inform@on covered by thi
Stipulated Protective Order to any person idexd in 7.2 a-i, ounsel disclosing th
materials or information shall present therson with a copy othis Order. Afte
reading the Order, such persons shall ingedh page of a copy tie Order and shd
sign the attached form of “Acknowledgnteand Agreement to Be Bound” (Exhi
A). Copies of each such signed Orded Acknowledgement slh&e maintained b
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counsel disclosing the materials or infaton. In the event that any of thd
individuals are identified or designatedeagperts who may testify the Litigation, &
copy of each such signed Order and Acknowledgement shall be provided to o

counsel at the time of the designation.

8. PROTECTED MATERIAL SUBPOENED OR ORDERED PRODUCED |
OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornaattior items designated in this Action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Desigrieng Party. Such notification sh;
include a copy of the subpna or court order;

(b) promptly notify in writing the partyvho caused the subpoena or o

pSe
1

DPOSIl

N

all

rder

to issue in the other litigation that someatirof the material covered by the subpgena

or order is subject to this Protective Qrd8uch notification shall include a copy
this Stipulated Protective Order; and

(c) cooperate with respect &l reasonable procedures sought to be put
by the Designating Party whose ProgecMaterial may be affected.

If the Designating Party timely seeks a pudive order, the Party served w
the subpoena or court order shall not e any information designated in {
action as “CONFIDENTIAL” before a detmination by the court from which ti
subpoena or order issued, unless thetyPhas obtained the Designating Par
permission. The Designating Party shadlab the burden and expense of see
protection in that court of its confideakimaterial and nothing in these provisi
should be construed as autlzorg or encouraging a Recang Party in this Action t

disobey a lawful directive from another court.
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9. A NON-PARTY'S PROTECTED MAERIAL SOUGHT TO BE PRODUCE]I
IN THIS LITIGATION

(@) The terms of this Order are apable to information produced by
Non-Party in this Action and designatad “CONFIDENTIAL.” Such informatio

produced by Non-Parties in connection with this litigation is protected b

remedies and relief provided by this OrdBiothing in these provisions should
construed as prohibiting a Non-Paftym seeking additional protections.

(b) In the event that a Party is requireby a valid discovery request,
produce a Non-Party’s confidential infortiman in its possession, and the Part)
subject to an agreement with theorNParty not to produce the Non-Part
confidential information, then the Party shall:

(1) promptly notify in writing te Requesting Party and the N
Party that some or all of the informatisaquested is subject to a confidentia

agreement with a Non-Party;

(2) promptly provide the Non-Partwith a copy of the Stipulate

Protective Order in this Action, threlevant discoveryequest(s), and
(3) a reasonably specific descripti@f the information requeste
and make the information requested avwddafor inspection by the Non-Party,
requested.
(c) If the Non-Party fails to seek a protective order from this court W
14 days of receiving the notice and aopanying information, the Receiving Pa
may produce the Non-Party’s confidentiaformation response to the discover
request. If the Non-Party timely seeks a prinecorder, the Receiving Party shall
produce any information in its possession control that is subject to t
confidentiality agreement with the Non+Babefore a determination by the co
Absent a court order to the contrary, ten-Party shall bear the burden and exp

of seeking protection in thisart of its Protected Material.
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10. _UNAUTHORIZED DISCLOSURE OF PRECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclosed

Protected Material to any person or inyacircumstance not authorized under

Stipulated Protective Order, the RecegiParty must immediately (a) notify

this

n

writing the Designating Party of the unauthorizigclosures, (b) use its best efforts

to retrieve all unauthorized copies of the tBoved Material, (c) #orm the person aor
persons to whom unauthorized disclosures vmeaele of all the tens of this Order,

and (d) request such pers or persons to exeautthe “Acknowledgment and

Agreement to Be Bound” that is attached hereto as Exhibit A.
11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notite Receiving Parties that cert:

inadvertently produced material is subjectatalaim of privilege or other protectic
the obligations of the Receing Parties are those set forth in Federal Rule of
Procedure 26(b)(5)(B). This provision is notended to modifywhatever procedu
may be established in an e-discovery oittiat provides for production without pr
privilege review. Pursuant to Federal RofeEvidence 502(d) and (e), insofar as
parties reach an agreement on the effectdisclosure of a communication
information covered by the attorney-cligmivilege or work product protection, t
parties may incorporate their agreement in the stipulated protective order subn
the court.
12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing this Order abridges the right of g

person to seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of
Protective Order no Party waives any rightotherwise wouldhave to object t
disclosing or producing any formation or item on any gund not addressed in ti

12
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Stipulated Protective OrdeBimilarly, no Party waives any right to object on

ground to use in evidence afy of the material covelldoy this Protective Order.

any

12.3 Filing Protected Material. A Partphat seeks to file under seal any

Protected Material must comypwith Civil Local Rule 795. Protected Material may

only be filed under seal pursuant to a t¢oowrder authorizing the sealing of the

specific Protected Material at issue. If arti?a request to file Protected Mate
under seal is denied by the court, thenRleeeiving Party may file the information
the public record unless otherwise instructed by the court.

12.4 Pursuant to Federal Rubé Evidence 502(d) the production of
privileged or work-productiptected document, whetheraoivertent or otherwise,
not a waiver of privilege or protection from discovery in this case or in any
federal or state proceeding. Said protecearsts with respect to such documen
other documents or communications, written or oral, including, without limit
other communications referred to in tdecuments produced. Nothing contai
herein is intended to or shall serve to limit a partyghtrito conduct a review
documents for relevance, responsivenesd/a segregation of privileged and
protected information before production. rthgrmore, a party’production shall nc
be deemed a waiver of any party’s righitobject for any reason to the admissio
any document or thing into evidence, noalsthe production be deemed an admis
of its admissibility or relevance. Nothing in this Paragraph shall prejudice the r
any party to seek discovery or communigcasi, documents and things as to whig
claim of attorney-client privilege @ttorney work-product has been made.

12.5 Any Party receiving Confideal Material shall not under ai
circumstances sell, offer forleaadvertise, or publicizEonfidential Material or an
information contained therein.

13. FINAL DISPOSITION
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After the final disposition of this Action, as defined in paragraph 4, with
days of a written request by the Designatiagty, each Receiving Party must ret
all Protected Material to the Producing Partydestroy such materials used in thi
subdivision, “all Protected Material” includes all copies, abstracts, compilg
summaries, and any other format reprodgcor capturing any of the Protec
Material. Whether the Protected Materiatesurned or destroyethe Receiving Part
must submit a written certification to theoducing Party (and, if not the same per
or entity, to the Designating Party) byett30 day deadline that (1) identifies
category, where appropriate) all the Protedttederial that was returned or destro}
and (2) affirms that the Receiving Parfyas not retained any copies, abstrd
compilations, summaries or any other fatnreproducing or capring any of thq
Protected Material. Notwithstanding this praien, Counsel are entill to retain a
archival copy of all pleadings, motion papdrsl, deposition, and hearing transcrij
legal memoranda, correspomde, deposition and trialxRkibits, expert report
attorney work product, andosultant and expevtork product, even if such materi
contain Protected Material. Any such aweth copies that contain or constity
Protected Material remain subject to tRisotective Order as set forth in Sectio
(DURATION).

Any violation of this Order may b@unished by any ral all appropriate
measures including, without limitation, contempt proceedings and/or mor

sanctions.

IT 1SSO ORDERED.

DATED: January 16, 2018. /s/ Steve Kim

UnitedStatesDistrict MagistrateJudge
Steve Kim
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or fye full name], o

—h

[print dype full address], declare under penalty] of

perjury that | have read in its entiretygdaunderstand the Stipulated Protective Order

that was issued by the United States MistCourt for the Central District of

California on [date] in the caseSmven Brand v. Nissan North
America, Inc., Case No. 2:16-CV-07378-VAP-SK. | agréo comply with and to |

bound by all the terms of this Stipulat&totective Order and | understand

acknowledge that failure to smmply could expose me sanctions and punishmg
in the nature of contempt. | solemnly promise that | will not disclose in any m
any information or item that is subject this Stipulated Prtective Order to an
person or entity except in strict compice with the provisions of this Order.

| further agree to submit to the jurisdiction of the United States District
for the Central District of California fothe purpose of enforcing the terms of
Stipulated Protective Order, even if cbu enforcement proceedings occur §
termination of this aon. I hereby appoir

[print or type full name]

[print or ype full address ar

telephone number] as nyalifornia agent for service gfrocess in connection with

this action or any proceedings relatedetaforcement of thisStipulated Protectiv
Order.
Date:

City and State where sworn asidned:

Printed name:
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Signature:
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