Benjamin Adam Ma v. W. L. Montgomery D

© 00 N O O A~ W DN B

N NN NN NNNDNRRRRRRER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BENJAMIN ADAM MA, Case No. CV16-07970-CJC (KES)

Petitioner,
ORDER TO SHOW CAUSE WHY
HABEAS PETITION SHOULD NOT
W.L. MONTGOMERY, Warden, BE DISMISSED AS UNTIMELY

Respondent.

V.

On October 21, 2016, Benjamin Addvia (“Petitioner”) @nstructively filed
a Petition for Writ of Habeas Corpus hyPerson in State Custody pursuant tc
U.S.C. § 2254. (Dkt. 1 [“Petition”].) Fdahe reasons set forth below, the Cg
orders Petitioner to show cause why thatide should not be dismissed as untim
l.
BACKGROUND

The following facts are taken from thetien, the Court's own records,

public records; where necessary, the Cdakes judicial notice of the latter.

See Fed. R. Evid. 201(b)(2) (“The court magtigially notice a facthat is not subjeq
to reasonable dispute because it . . . caadoerately and readily determined fr

sources whose accuracy cannot reasonaldyestioned.”); United States v. Wilsc
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631 F.2d 118, 119 (9th Cir. 1980) (“[A] courtay take judicial notice of its ow
records in other cases, as wadlthe records of an infericourt in other cases.”).

On February 11, 2014, t##oner pled no contest to attempted murder \
discharge of a firearm in é¢hCalifornia Superior Court fdGan Luis Obispo Count
(Petition at ) On March 13, 2014, Btoner was sentenced &5 years, and he
currently incarcerated in the [mtria, California. (ld.) He did not file a dire
appeal. (Id. at 2-3.) Ifpgpears that Petitioner sought habes®f in the state cour

as follows:

Filing Date Court Case No. Disposition
Oct. 7, 2015 California CourtB267349 | Summarily Denied
of Appeal on Oct. 14, 2015

Nov. 23, 2015 | California S230776 | Summarily Denied
Supreme Court In re Ma, 2016 Cal. LEXIS 5055
(Cal. Feb. 24, 2016)

Jan. 28, 2016 | California Denied on Feb. 14, 2016
Superior Court
San Luis Obispo

April 8, 2016 | California CourtB271422 | Summarily Denied

of Appeal on Apr. 13, 2016
July 22, 2016 | California S236084 | Summarily Denied
Supreme Court In re Ma, 2016 Cal. LEXIS 7998

(Cal. Sept. 21, 2016)

In his current federal Petition, Patitier argues that he was innocent

n
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of

attempted murder because hekiad the specific intent to kill the victim when he shot

the victim. (Petition, Dkt. 1-1 at 7-8.He argues this is demonstrated by a pg
report written by a Detective Dunn, which stathat Petitioner travelled to the p

where the shooting occurred in order to sellimi@al marijuana, not in order to shq

1 All page numbers reféo the CM/ECF pagination.
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the victim, “a person [Petitionedjid not know was going to k the park[.]" (Id. a
7.) However, “Petitioner isot denying he shot David Lums [the victim].” (Id. a
10.)

Petitioner raises thrégrounds for relief. First, he that argues he receivyed

ineffective assistance of counsel duringgphegotiations, becauseunsel “failed to

investigate, challenge and present a realslendefense when ielence indicated that

said Petitioner was innocent of the chargewhen the record was clear on t

fact[.]” (Petition, Dkt. 1 at 7, 10.) Send, he argues that his 6th, 8th, and 14th

Amendment rights were viokad because the judge whaeapted his no contest pl
failed “to do his own investation of the record which was the police repor
[Dletective Dunn and ... deternmarthat the facts sustaineatbharge[.]” (Id. at 11

12.) Third, Petitioner contends that hogial protection and due process rights were

violated because he was innocent of the charges. (ld. at 5, 14-15.) Petitioner

appe

to admit that his Petition is untimely, bu¢ argues this should be excused based on

either equitable tolling or because hacsually innocent. (Petition, Dkt. 1 at 37.)
Il.
LEGAL STANDARD

The Ninth Circuit has held that a district court has the authority to raise &

statute of limitations issue sua sponte whatimeliness is obvious on the face of a

habeas petition, and to summarily dissthe petition on that ground pursuan
Rule 4 of the Rules Governing Section 2254 Cases in the United States
Courts, as long as the Court “providesg thetitioner with adguate notice and &
opportunity to respond.”_See Nardi vefart, 354 F.3d 1134, 1141 (9th Cir. 20C
Herbst v. Cook, 260 F.3t039, 1042-43 (9th Cir. 2001).

2 The Petition actually includes four grals, but Ground Four simply argues t
Petitioner is entitled to relief under 28 U.S§2254 because of the arguments ra|
in Grounds One through Three.
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This action is subject to the Antiterrem and Effective Death Penalty Act|of
1996 (“AEDPA”). Lindh v. Murphy, 521 U.S. 320, 336 (1997) (holding that AEDPA
applies to cases filed after its effectivaedaf April 24, 1996). AEDPA provides as

follows:
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28 U.S.C. § 2244(d).

a federal habeas corpus petition.” JineeneQuarterman, 555 U.S. 113, 114 (20(

(d) (1) A 1-year period of limitation shall apply to an application for a
writ of habeas corpus by a person in custody pursuant to the judgment
of a State court. The limitation ped shall run from the latest of--

(A) the date on which the judgment became final by the
conclusion of direct review or ¢hexpiration of the time for seeking
such review;

(B) the date on which the impediment to filing an application
created by State action in violatioh the Constitution or laws of the
United States is removed, if tApplicant was prevented from filing by
such State action;

(C) the date on which the constitutional right asserted was
initially recognized by the Supreme Cuuf the right has been newly
recognized by the Supreme Court andieneetroactively applicable to
cases on collateral review; or

(D) the date on which the factuakglicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.

(2) The time during which a properfiled application for State post-
conviction or other collateral reviewvith respect to the pertinent
judgment or claim is pending shall riz¢ counted toward any period of

limitation under this subsection.

Thus, AEDPA “establishes a 1-year titmaitation for a state prisoner to fi
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The statute of limitations period generaliys from “the date on which the judgm¢
became final by the conclusion of direcviesv or the expiration of the time f
seeking such review.” 28 U.S.C. § 2244(0A). “[F]or a state prisoner who do

not seek review in a State’s highest cotlmg, judgment becomes ‘final’ for purpos

of §2244(d)(1)(a) on the date that thendi for seeking such review expires.

Gonzalez v. Thaler, 565 U.S. 134, 135 (201@).contrast, where a state defend

seeks direct review in a state’s highestreahe judgment becomes final when ti

for seeking certiorari review in the UniteStates Supreme Court expires.
Jimenez, 555 U.S. at 120. This is besmthe United States Supreme Court
jurisdiction over final decisions of the higltestate court “in which a decision col
be had” respecting a constitutional rightather federal law.28 U.S.C. § 1257(a
To appeal to the United &es Supreme Court, a petitifor writ of certiorari mus
be filed within 90 days after entry of te&ate court judgment. U.S. Sup. Ct. R. 1
Il.
ANALYSIS

A. The Petition is untimely on its face.

Petitioner states that he was sentermetarch 13, 2014, antdat he did not

file a direct appeal in the California Cowf Appeal. (Petition at 2.) His convictig
and sentence therefore became “findgt purposes of the AEDPA statute
limitations, on the date that the time for segksuch review exped. See 28 U.S.(
§ 2244(d)(1); Gonzalez, 565 U.S. at 135.eTime for seeking such review expif
sixty days after judgment wasndered, that is on May 13014. See Cal. Rules
Court, Rule 8.308. The AEDPA statubé limitations period began to run t

following day, on May 14, 2014, and expirede year later oMay 14, 2015. Eve

with the benefit of the mailbox rufePetitioner did not filnis federal Petition wit

3 “Under the mailbox rule, a paser’'s pro se habeas patitiis deemed filed whe

he hands it over to prison auotities for mailing to the releant court.” _Campbell .

Henry, 614 F.3d 1056, 1058-59 (9th (A010) (citation omitted); Houston v. Lag
5
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this Court until October 21, 2016. (Petiti@kt. 1 at 18.) Accordingly, the Petitig
Is untimely unless Petitioner is entitled to gtaty or equitable tolling, or unless
has stated a sufficiena€tual innocence” claim.

B. Petitioner has not shown that he igntitled to statutory tolling.

AEDPA provides for statutory tolling as follows:

The time during which a properlifled application for State post-

conviction or other collateral reviewvith respect to the pertinent

judgment or claim is pending shall riz#¢ counted toward any period of

limitation under this subsection.
28 U.S.C. §2244(d)(2). The United Stategpreme Court has interpreted t
language to mean that AEDPA's statute ofiiations is tolled from the time the fir
state habeas petition is filed until the Galifia Supreme Court rejects a petitiong
final collateral challenge, so long as the petitioner has not unreasonably ¢
during the gaps between sequentiah§b. Carey v. Saffold, 536 U.S. 214, 219
(2002); Nino v. Galaza, 183 F.3d 1003, 1@9th Cir.), cert. denied, 529 U.S. 11

(2000). However, statutory tolling “does not permit temitiation of a limitations
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period that has ended befdlee state petition was filed,” even if the state petition

was timely filed. _Ferguson v. Palmate&?1 F.3d 820, 823 (9th Cir.), cert. deni
540 U.S. 924 (2003); Jimenez v. Rice, 278dF4 78, 482 (9th Cir. 2001); Wixom
Washington, 264 F.3d 894, 898-99 (9th Cir. 2001), cert. denied, 534 U.S
(2002). The burden of demonstrating ttieg AEDPA’s one-year limitation perig

was sufficiently tolled, whether statutorily @quitably, rests witthe petitioner._Se¢
e.q., Pace, 544 U.S. at 418; Banjo v. Ay6éisl F.3d 964, 967 (9th Cir. 2010); Gas

487 U.S. 266 (1988). A cougknerally deems a habeasifien filed on the day it i$

signed, _Roberts v. Marsha627 F.3d 768, 770 n.1 i® Cir. 2010), because

assumes the petitioner turned the petitionr d@gorison authorities for mailing that

day. Butler v. Long, 752 F.3d 1177, 1178 n.1 (9th Cir. 2014) (per curia
amended).
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v. Palmer, 417 F.3d 1030, 10@®th Cir. 2005) (as amendg Miranda v. Castro, 29
F.3d 1063, 1065 (9th Cir. 2002).

In the present case, it appears tRatitioner’s first pgtion for collateral

review was filed in the California Court éfppeal on October 7, 2015, in case
B267349. At that point, the AEDPA stagubf limitations had already expired
Mayl4, 2015. The state habeas petitions lieafiled after that cannot restart |

AEDPA limitations period. See Fergus@21 F.3d at 823; Jiminez, 276 F.3d at 4

Wixom; 364 F.3d at 898-99. AccordingliPetitioner is not entitled to statutg
tolling unless he can show that he filedllateral review proceedings (that is
petition for writ of habeas corpus) in a staourt prior to May 14, 2015. Ont
present record, it does not appear that Petitioner did so.
C. Petitioner has not shown that he is entitled to equitable tolling.

In Holland v. Florida, 560 U.S. 631, 642010), the Supreme Court held t

the AEDPA'’s one-year limitation period ialgect to equitable tolling in approprig

cases. However, in order be entitled to equitable ltmg, a petitioner must sho
both that (1) he has been pursuing hghts diligently, and (2) some extraordin;
circumstance stood in his way and prevdriies timely filing. _See Holland, 130
Ct. at 2562 (quoting Pace v. DiGugli@m544 U.S. 408, 418 (2005)). “[T]H
threshold necessary to trigger equitabléng [under AEDPA] is very high, lest th
exceptions swallow the rule.” Miranda @astro, 292 F.3d 1063, 1066 (9th Ci
cert. denied, 537 U.S. 1003 (2002). Gmmsently, as the Ninth Circuit h

recognized, equitable tolling will be justifian few cases. Spitsyn v. Moore, 3
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45

F.3d 796, 799 (9th Cir. 2003); WaldroniRsey, 556 F.3d at 1011 (“To apply the

doctrine in ‘extraordinary circumstances’ necessarily suggests the doctrine’s

and the requirement that extraordinary cirstamces ‘stood in Biway’ suggests th;

an external force must caud® untimeliness, rather thaas we have said, mere

‘oversight, miscalculation or negligence [time petitioner’s] part, all of which would

preclude the application ofaitable tolling.
7
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that the AEDPA’s one-year limitation ped was sufficiently tolled, whethg

U

r

statutorily or equitably, rests with thetjjener. See, e.g., Pace, 544 U.S. at 418;

Banjo, 614 F.3d at 967; Gaston, 413drat 1034; Miranda, 292 F.3d at 1065.

In the present case, Petitioner argues the untimeliness of his Petition should

excused because “a persaho is indigent, has no investigative means exce
prison phone and with no comprehensamal little intelligencelsould be allowed t
proceed under such circumstances....” (RetjtiDkt. 1 at 37.) These generaliz
allegations are insufficient to establishight to equitable tolling, which the Nin
Circuit has emphasized will be granted in rare and extraordinary circumstanct
generally Lara v. Neven, 629 App’x 790, 792 (9th CirOct. 29, 2015) (“[N]eithe

[petitioner’s] limited access to the law libyain prison, nor his lack of advice

assistance from counsel, noetthcombination so interferaalith his ability to file a

timely federal petition as to allow for atpble tolling.”); Chaffer v. Prosper, 54

F.3d 1046, 1049 (9th Cir. 2010) (finding thpedtitioner was not éitled to equitable

tolling based on his “pro se status, a @midibrary that was missing a handful
reporter volumes, and relianoa helpers who were transfed or too busy to atter
to his petitions,” because “these circuamstes are hardly extraordinary given
vicissitudes of prison life”).

D. Petitioner has not shown that he isactually innocent” for purposes of

allowing him to file a belated habeas petition.
Under Schlup v. Delo, 513 U.S. 298 (B899“a credible claim of actus

Innocence constitutes an equitable exaepto AEDPA'’s limitations period, and

petitioner who makes such a showing rpags through the Schlgateway and hay
his otherwise time-barred claims heardtba merits.” _Lee v. Lampert, 653 F.
929, 932 (9th Cir. 2011). Hhhweever, “[iln order to pesent otherwise time-barr

claims to a federal habeasurt under Schlup, a petiher must produce sufficie
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proof of his actual innocence to bringrhiwithin the narrow class of cases|...

implicating a fundamental miscarriage jastice.” 1d. at 937 (internal quotati
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marks and citations omitted)}Vhile a petitioner is not required to proffer evide
creating an “absolute certainty” abouts hnnocence, the Schlup gateway is
“exacting standard” that permits review omtythe “extraordinary case.” Id. at 93
see also House v. Bell, 547 UR.8, 538 (2006) (“[I]t bears repeating that the Sc

standard is demanding and permits revaaWy in the ‘extraordinary’ case.”).

Specifically, a petitioner must show “that it is more likely than not the

reasonable juror would have convicted hinlight of the new evidence.” Lee, 65

F.3d at 938 (quoting Schlup, 513 U.S. at 32Fe evidence of innocence must
“so strong that a court cannoéve confidence in the outo@ of the trial unless th
court is also satisfied that the trial wesse of nonharmless constitonal error.” Lee
653 F.3d at 938-39 (quoting dap, 513 U.S. at 316). Further, a petitioner n

support his allegations ‘ithh new reliable evidence—uvelther it be exculpator

scientific evidence, trustworthy eyewitisesccounts, or critical physical evidence

that was not presented at trial.” Lee, 653 F.3d at 938 (quoting Schlup, 513
324). "It is important to note in this regard that ‘actual innocence’ means f
innocence, not mere legal insufficiencyBousley v. United States, 523 U.S. 6
623 (1998); see also United States v. ggatj 351 F.3d 957, 965 (9th Cir. 2003).

In the present case, Petitioner arguest the untimeliness of his Petiti

should be forgiven because “the recshbws Petitioner is clearly innocent of |
charge of attempt[edhurder and the intentional diseha of a firearm which clear
excuse[s] the time delay....” (Petition, Diktat 37.) Petitioner admits that he s

the victim, but argues that he is “actuailynocent” of attempted murder beca

there was insufficient evidence that he hhd specific intent to kill the victim.

Specifically, he alleges that he went to plagk where the victim was shot in order

sell marijuana, rather than ander to shoot the victim. He argues that this is pr¢
by a police report written by a Detective Dunn.
There are at least two problsmwith this argument. First, it is not clear to

Court precisely what police report Pairier is citing in support of his actt
9
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innocence argument. Petitioner has agdcbver 100 pages of documents to
Petition, including the charging documentis criminal case, eopy of the docke
and multiple police reports byetective Dunn, who appeats have been the le:
investigator. (Petition, Dkt. 1-2, 1-3, 1-#5.) These appear to be documents
were filed in Petitioner's criminal casavhich would mean that they are 1|
considered new evidence, for purposesestablishing actual innocence in t
context. Indeed, in his ineffective asarste of counsel claim, Petitioner appear
be arguing that his counsel should havged him to plead not guilty based on
police report in question, an argument whimplies that the report was already
the record and/or available to thdeatese. _See gendisaCooper v. Brown510 F.3d
870, 971 (9th Cir.2007), cert. denjd®0 S.Ct. 749 (2009) (“iegoner may not mak
a showing of actual innocence based oratmwas known at the time of trial a
presented to the jury.”); Canez v. &y 25 F. Supp. 3d 1250, 1267 (D. Ariz. 20

(noting the proffered evidence “was notwnbecause it had either been previol

presented at trial or was known by the deéeasthe time of tal”). Accordingly,
Petitioner does not appear to be preserdimg“new” evidence, as required to st
a claim of actual innocence.

Second, and more fundamentally, Petitimiargument does not appear to
a true actual innocence claim. “[T]@&tual innocence exception applies onl
Petitioner idactually innocent of the charge for which his incarcerated as oppos
to legally innocence as a result of legaior.” Sapp v. So, 2014 WL 4766651, &
*5 (N.D. Cal. Sept. 24, 2014). As one cbhbas explained in assessing a sim
claim:

[E]ven if the new evidence negatetkasonable jury’s finding of intent

to kill, Petitioner’s actual innocenadaim fails. In order for barred

claims to pass through “Schlupimteway,” Petitionemust establish

his factual innocence of the crim@danot mere legal sufficiency. See

Bousley v. United States, 543.S. 614, 623, 118 S.Ct. 1604, 140
10
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L.Ed.2d 828 (1998); Jaramillo v.&tart, 340 F.3d 877, 882-83 (9th
Cir.2003). Even if Petitioner couldgvince a jury that he lacked the

intent to kill, it does not prove sifactual innocence, instead it just
reduces Petitioner’s level of culpabilityf Petitioner lacked the intent
to kill, it is most likely that firingshots at the car would have been done
with reckless indifferace and Petitioner woulbde guilty of a lesser
included offense such as manslaeght The_Schlup miscarriage of
justice exception to the statuteliofitations requires factual innocence,
and Petitioner’s lesser shong of culpability isnot adequate grounds

for allowing Petitioner to s through the gateway.

Guizar v. Gipson, 2012 WI2958248, at *17 (E.D. Calluly 19, 2012). Here

Petitioner is arguing thdegally there was insufficient evidence that he had
specific intent required for attempted murder, not thadabieally did not shoot th
victim,
V.
CONCLUSION

Accordingly, the Petition is untimely ats face and, on the current reca
Petitioner has failed to showathhe is entitled to statutotolling, equitable tolling
or the benefit of the actual innocenceeption to AEDPA'’s statute of limitations

IT IS THEREFORE ORDERED that, on or befobecember 2, 2014

Petitioner shall show cause on writing,aly he has, why & Court should ng

recommend that this action be dissed with prejudice on the ground

untimeliness.

DATED: November 02, 2016

14

the

D

of

KAREN E.SCOTT
United States Magistrate Judge
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