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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

BRIAN HESTON, an individual,
Plaintiff,
VS.
DISTRIBUTION ALTERNATIVES,
INC., a Minnesota@orporation; and
DOES 1 through 50, inclusive

Defendants.

CASE NO.: 2:16-cv-08078 PIJW

STIPULATED PROTECTIVE ORDER

Complaint Filed: September 20, 2016
Magistrate Judge: HoRatrick J. Walsh
Courtroom: 790

Trial Date: None Set
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1. PURPOSE3ND LIMITATIONS

Disclosure and discovery activity in thastion are likely to involve productiof

of confidential, proprietary, or privateformation for which special protection from
public disclosure and from use for any poge other than prosecuting this litigation
may be warranted. Accordingly, the parties hereby stipulate to and petition the ¢
to enter the following Stipulated Protecti@eder. The parties acknowledge that thi
Order does not confer blankatotections on all disclosures responses to discover
and that the protection it affords from puldisclosure and use extends only to the
limited information or items that are t#tfed to confidential treatment under the

applicable legal principles. The partiesther acknowledge, astderth in Section

12.3, below, that this Stipulated Protective Order does not entitle them to file

confidential information under seal; Citibcal Rule 79-5 sets forth the procedures

that must be followed and the standatdg will be applied when a party seeks
permission from the court fde material under seal.

2. DEFINITIONS

2.1 Challenging Party: a Party or NBrarty that challenges the designation of

information or items under this Order.
2.2 “CONFIDENTIAL” Information or Iems: information (regardless of

how it is generated, stored or maintainedjangible things that qualify for protectid
under Federal Rule @ivil Procedure 26(c).

2.3 Counsel: Outside Counsel ofd@ed and House Counsel (as well as
their support staff).

2.4 Designating Party: a Party or NBarty that designates information ol

items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”

2.5 Disclosure or Discovery Materiadll items or inform#aion, regardless o

the medium or manner in which it is gerterh stored, or maintained (including,
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among other things, testimony, transcriptg] gangible things), that are produced ¢
generated in disclosws®r responses to discovery in this matter.

2.6 Expert: a person with specializatbwledge or expegince in a matter
pertinent to the litigation who has been retaibgda Party or its counsel to serve ag
expert witness or as amsultant in this action.

2.7 House Counsel: attorneys who arg@lkeyees of a party to this action.

House Counsel does not include Outsideiisel of Record or any other outside
counsel.

2.8 Non-Party: any natural person, partnership,aratpn, association, or
other legal entity not named a$arty to this action.

2.9 Outside Counsel of Record: atteys who are not employees of a par

to this action but are retained to represeradvise a party to this action and have
appeared in this action on behalf of that party or are affiliated with a law firm wh
has appeared on behalf of that party.

2.10 _Party: any party to this action¢luding all of its officers, directors,
employees, consultants, retained expents, Outside Counsel of Record (and thei
support staffs).

2.11 Producing Party: a Party oomNParty that produces Disclosure or

Discovery Material in this action.

2.12 Professional Vendors: person®ntities that provide litigation suppor
services (e.g., photocopying, videotapitrgnslating, preparing exhibits or
demonstrations, and organizing, storingredrieving data in any form or medium)
and their employees and subcontractors.

2.13 Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL.”

2.14 Receiving Party: a Party that reesi Disclosure or Discovery Materia

from a Producing Party.
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3. SCOPE

The protections conferred by thigglation and Order cover not only

Protected Material (as definatbove), but also (1) any infmation copied or extracte

from Protected Material; (2) all copies¢cerpts, summariesy compilations of
Protected Material; and (3) any testimoognversations, or presentations by Parti
or their Counsel that might reveal Rroted Material. However, the protections
conferred by this Stipulation and Ordermat cover the following information: (a)
any information that is in the public domaihthe time of disclosure to a Receiving
Party or becomes part of the public domateraits disclosure ta Receiving Party a

a result of publication not involving a vigian of this Order, including becoming pa

of the public record through trial or otfagse; and (b) any information known to the

Receiving Party prior to the disclosureatrtained by the Receiving Party after the
disclosure from a source who obtained tiiformation lawfully and under no
obligation of confidentiality to the Designatiiarty. Any use of Protected Materia
trial shall be governed by asrate agreement or order.

4, DURATION

Even after final disposition of this litagion, the confidentiality obligations

imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order otlagse directs. Final disposition shall be
deemed to be the later of (1) dismissal oCkllms and defenses in this action, with
without prejudice; and (2) final judgmentrbe after the completion and exhaustio
of all appeals, rehearings, remands, trialsggrews of this action, including the tim
limits for filing any motions or applications for extension of time pursuant to
applicable law.

S. DESIGNATINGPROTECTED MATERIAL

5.1 Exercise of Restraint and Cardbasignating Material for Protection.

Each Party or Non-Party that designatesrmgation or items foprotection under this
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Order must take care to limit any such deation to specific material that qualifies
under the appropriate standardhe Designating Party mud#signate for protection
only those parts of material, documents, items, or oral or written communicatior
gualify — so that other portions of the tmaal, documents, items, or communicatiol
for which protection is not warranted are satept unjustifiably within the ambit of
this Order.

Mass, indiscriminate, or routinizedsignations are prohibited. Designations
that are shown to be clearly unjustifiedtioat have been rda for an improper
purpose (e.g., to unnecessagrlycumber or retard the casevelopment process or {
Impose unnecessary expenses and bumiesher parties) expose the Designating
Party to sanctions.

If it comes to a Designating Rg's attention that information or items that it
designated for protection do not qualify footection, that Designating Party must
promptly notify all other Parties thatig withdrawing the mistaken designation.

5.2 Manner and Timing of DesignationSxcept as otherwise provided in

this Order (see, e.g., secgmaragraph of section 5.2(a) below), or as otherwise
stipulated or ordered, Disclosure or ugery Material that qualifies for protection
under this Order must be clearly so desigddiefore the material is disclosed or
produced.

Designation in conformity with this Order requires:

(a) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Pafffixahe legend “CONFIDENTIAL” to each
page that contains protected material. Ifyamlportion or portions of the material on
page qualifies for protection, the ProcugiParty also must clearly identify the
protected portion(s) (e.g., by making apmmate markings in the margins).

A Party or Non-Party that makes origimidcuments or materials available for
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inspection need not designate them fat@ction until after the inspecting Party ha
indicated which material it would like cagd and produced. During the inspection
before the designation, all dfe material made avalike for inspection shall be

deemed “CONFIDENTIAL.” Afer the inspecting Party has identified the docume

it wants copied and produced, the Produd¢tagty must determine which document

or portions thereof, qualify for protection umdeis Order. Therhefore producing the

specified documents, the Producing Pantyst affix the “CONFIDENTIAL” legend
to each page that contains Protecteddvial. If only a portion or portions of the
material on a page qualifies for protectitim Producing Party also must clearly
identify the protected portion(s) (e.Qy making appropriate markings in the
margins).

(b) for testimony given in deposition or in other pretrial or trial proceed
that the Designating Party identify on tleeord, before the close of the deposition
hearing, or other proceeding, all protected testimony.

(c) for information produced in soni@rm other than documentary and fc
any other tangible items, that the Producing Party affix in a prominent place on
exterior of the container or containersahich the information or item is stored the
legend “CONFIDENTIAL.” If only a portion or portions of the information or item
warrant protection, the Producing Partyttie extent practicable, shall identify the
protected portion(s).

5.3 Inadvertent Failures to Designatétimely corrected, an inadvertent

failure to designate qualified information items does not, standing alone, waive |
Designating Party’s right to secure prdite under this Order for such material.
Upon timely correction of a designationetReceiving Party must make reasonabl
efforts to assure that the material is tegkbih accordance witlhe provisions of this
Order.
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6. CHALLENGING CONFIDENTIALITY DESIGNATIONS
6.1 Timing of Challenges. Any Rg or Non-Party may challenge a

designation of confidentiality at any timdnless a prompt challenge to a Designating

Party’s confidentiality designation is nesary to avoid foreseeable, substantial
unfairness, unnecessary economic burdens sognificant disruption or delay of the

litigation, a Party does not waive its rigbtchallenge a confidentiality designation

electing not to mount a challenge promptlieathe original designation is disclosed.

6.2 Meet and Confer. The Challenging Party shall initiate the dispute

resolution process by providing writtentioe of each designation it is challenging
and describing the basis for each challefigeavoid ambiguity as to whether a
challenge has been madeg thritten notice must recitdat the challenge to
confidentiality is being made in accate with this spectfiparagraph of the
Protective Order. The parties shall attemoptesolve each chHange in good faith anc
must begin the process by conferring directly (in voice to voice dialogue; other f{
of communication are not sufficient) within 14ydeof the date of service of notice.
conferring, the Challenging Party muspé&in the basis for its belief that the
confidentiality designation was not pro@erd must give the Designating Party an
opportunity to review the designated matetialkeconsider the circumstances, and
no change in designation i@fed, to explain the badisr the chosen designation. 4
Challenging Party may proceedtte next stage of the challenge process only if if
engaged in this meet and cenfprocess first or establishes that the Designating F
Is unwilling to participate in the meand confer process in a timely manner.

6.3 Judicial Intervention. If the Reas cannot resolve@hallenge without

court intervention, the Designating Partyklile and serve a motion to retain
confidentiality under Civil Local Rule 7 i¢a in compliance witlCivil Local Rule 79-
5, if applicable) within 21 days of the initial notice of challenge or within 14 days

the parties agreeing that the meet and@opifocess will not resolve their dispute,
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whichever is earlier, or ast@rwise agreed by the partiekach such motion must |
accompanied by a competent declarationrraffig that the movant has complied w
the meet and confer requirements imposetiénpreceding paragraph. Failure by tl
Designating Party to make such a motiotiuding the required declaration within 2
days (or 14 days, if applicable) shalltomatically waive the confidentiality
designation for each challer@ydesignation. In additionhe Challenging Party may
file a motion challenging a confidentialiiesignation at any time if there is good
cause for doing so, including a challengé¢hi® designation of a deposition transcri
or any portions thereof. Any motion bight pursuant to this provision must be
accompanied by a competent declarationrraffig that the movant has complied w
the meet and confer requirementgosed by the preceding paragraph.

The burden of persuasion in any swebtiallenge proceeding shall be on the
Designating Party. Frivoloushallenges, and those maoe an improper purpose
(e.g., to harass or impose unnecessary exgeansd burdens on other parties) may
expose the Challenging Party to sanctiddess the Designating Party has waive
the confidentiality designation by failing to file a motiorrétain confidentiality as
described above, all gags shall continue to affordéhmaterial in question the level
of protection to which it is entitled undétre Producing Party’designation until the
court rules on the challenge.

1. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Pamay use Protected Material that is

disclosed or produced by another Partpypa Non-Party in connection with this ca
only for prosecuting, defending, or attempttogsettle this litigation. Such Protecte
Material may be disclosed only to theegories of persons and under the conditio
described in this Order. When the litigatibas been terminated, a Receiving Party
must comply with the provisions section 13 below (FINAL DISPOSITION).

c:\users\imartine\appdata\local\temp\noted56\stipulation for protective order.docx
8 CASE NO. 2:16-CV-08078-PJW
STIPULATED PROTECTIVE ORDER

Se

<




© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Protected Material must be storetlanaintained by a Receiving Party at a
location and in a secure manner that ersstivat access is limited to the persons
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless

otherwise ordered by the court or permitted in writing by the Designating Party,

Receiving Party may disclose any infoitioa or item designate"CONFIDENTIAL”
only to:
(a) the Receiving Party’s Outside CounseRecord in this action, as wel

as employees of said Outside Counsel afdReé to whom it is reasonably necessar

disclose the information for this litigaticand who have sigdehe “Acknowledgment

and Agreement to Be Bound” thatadached hereto as Exhibit A;

(b) the officers, directors, and emapées (including House Counsel) of th
Receiving Party to whom disclosure &asonably necessary for this litigation and
who have signed the “Ackndadgment and Agreement Be Bound” (Exhibit A),
which shall include Kimberly Ddoss, the wife of Plaintiff;

(c) Experts (as defined in this d&r) of the Receiving Party to whom
disclosure is reasonably necessarytiics litigation and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters andein staff, professional jurgr trial consultants,
mock jurors, and Professional Vendors toom disclosure is reasonably necessar
for this litigation and who have signéee “Acknowledgment and Agreement to Be
Bound” (Exhibit A);

() during their depositionsvitnesses in the actido whom disclosure is
reasonably necessary antdawhave signed the “Acknowdgment and Agreement tg
Be Bound” (Exhibit A), unless otherwiseragd by the Designating Party or orderg

by the court. Pages of traméxed deposition testimony oxkleibits to depositions that
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reveal Protected Material must be sapaly bound by the couréporter and may no
be disclosed to anyone exceystpermitted under this Stipulated Protective Order.
(g) the author or recipient of a donent containing the information or a
custodian or other person who othemvmssessed or knew the information.
8. PROTECTED MATERIAL SUBPOENED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornmatior items designated in this action as
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the Deghating Party. Such notification sheé
include a copy of the subpna or court order;

(b) promptly notify in writing the party who caused the subpoena or or
Issue in the other litigation that some btrad the material coveed by the subpoena ¢
order is subject to this Protective OrdercBuotification shall include a copy of thi
Stipulated Protective Order; and

(c) cooperate with respt to all reasonable prahd@res sought to be pursu
by the Designating Party whose ProsgecMaterial may be affected.

If the Designating Party timely seeks a puative order, the Party served with
the subpoena or court order shall naidquce any information designated in this
action as “CONFIDENTIAL” before a datmination by the court from which the
subpoena or order issyathless the Party has obtained the Designating Party’s
permission. The Designating Party shaabthe burden and expense of seeking
protection in that court of its confidentialaterial — and nothing these provisions
should be construed as authorizing or enagimg a Receiving Party in this action t

disobey a lawful directive from another court.
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9. A NON-PARTY'S PROTECTED MATRIAL SOUGHT TO BE PRODUCEL
IN THIS LITIGATION
(a) The terms of this Order arppicable to information produced by a
Non-Party in this action and designatsd*“CONFIDENTIAL.” Such information

produced by Non-Parties in connectioithithis litigation is protected by the

remedies and relief provided by this Ordgathing in these provisions should be
construed as prohibiting a Non-Pafitym seeking additional protections.

(b) In the event that a Party igjtered, by a valid discovery request, to
produce a Non-Party’s confidential infortiman in its possession, and the Party is
subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the Non-Par
that some or all of the information requesi®dubject to a cordentiality agreement
with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this litigation, the rednt discovery request(s), and a reasona
specific description of the information requested; and

(3) make the information requested available for inspection by the |
Party.

(c) If the Non-Party fails to object seek a protective order from this cot
within 14 days of receiving the notice aaccompanying information, the Receivin(
Party may produce the Non-Party’s ddehtial information responsive to the
discovery request. If thedw-Party timely seeks a protective order, the Receiving
Party shall not produce any information inptsssession or control that is subject t
the confidentiality agreement with the Non-Party before a determination by the
Absent a court order to the contrary, then-Party shall bear the burden and expe

of seeking protection in thigart of its Protected Material.
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10. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclose

Protected Material to any person or iryaircumstance not authorized under this

Stipulated Protective Order, the RecegyiParty must immediately (a) notify in

writing the Designating Party of the unauthorizkstclosures, (b) use its best efforts

to retrieve all unauthorized copies of fPtected Material, (c) inform the person ¢

persons to whom unauthorizdisclosures were made df the terms of this Order,

and (d) request such person or perdorexecute the “Acknowledgment and

Agreement to Be Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OFPRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is subjecatolaim of privilege or other protection,

the obligations of the Receng Parties are those set forh Federal Rule of Civil

Procedure 26(b)(5)(B). This provision istmetended to modify whatever procedure

may be established in an e-discovery ottat provides for production without prio

privilege review. Pursuant to Federal Rafeevidence 502(d) and (e), insofar as the

parties reach an agreement on the effect of disclosure of a communication or
information covered by thdtarney-client privilege owork product protection, the
parties may incorporate their agreemerthim stipulated protective order submitted
the court.
12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in this Order abridges the right of a

person to seek its modificati by the court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of this
Protective Order no Party waives any righdatherwise would have to object to

disclosing or producing any informationiegm on any ground not addressed in th
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Stipulated Protective Order. Similarly, Rarty waives any right to object on any
ground to use in evidence afy of the material covedleoy this Protective Order.

12.3 Filing Protected Material. Without written permission from the
Designating Party or a court order securedradppropriate notice all interested
persons, a Party may not file in the pubkcard in this action any Protected Mater
A Party that seeks to file under seal anyt&eted Material must comply with Civil
Local Rule 79-5. Protected Material mayyhk filed under seal pursuant to a cou
order authorizing the sealing of the spedifiotected Material at issue. Pursuant tc
Civil Local Rule 79-5, a sealing order will issue only upon a request establishing
the Protected Material at issue is privilegeatectable as a tradecret, or otherwis
entitled to protection under the law. If a Reagg Party's request to file Protected
Material under seal pursuant to Civil Loéalle 79-5(d) is denied by the court, thel
the Receiving Party may file the infornwatiin the public record pursuant to Civil
Local Rule 79-5(e) unless othas& instructed by the court.
13. FINAL DISPOSITION

Within 60 days after the final dispositioh this action, as defined in paragraj

4, each Receiving Party must return abbtected Material to the Producing Party or

destroy such material. As used in thiddgivision, “all Protected Material” includes
all copies, abstracts, compilations, summsrand any other format reproducing ofr
capturing any of the Protected Material. Whetihe Protected Material is returned
destroyed, the Receiving Party must stilanwritten certificéion to the Producing
Party (and, if not the same person or gnt the Designating Party) by the 60 day
deadline that (1) identifies (by category,avh appropriate) all the Protected Mater
that was returned or destroyed andgf2yms that the Receiving Party has not
retained any copies, abstracts, contjales, summaries or any other format
reproducing or capturing any of the Rycted Material. Notwithstanding this

provision, Counsel are entitled to retainaanhival copy of all pleadings, motion
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papers, trial, deposition, and hearing s@ipts, legal memorala, correspondence,
deposition and trial exhibits, expert reports, attorney work product, and consulte
expert work product, even if such maads contain Protected Material. Any such
archival copies that contain or constitttetected Material renrasubject to this
Protective Order as set forin Section 4 (DURATION).

IT1S SO STIPULATED , THROUGH COUNSEL OF RECORD

DATED: February 23, 2017

: K N
F ¥ A [ ]
i\\_ I»'\_\_,\_,\ \.\"(.'L,\.-\, LA Q_A

<

Amy Semmel
Attorneys for Plaintiff
Brian Heston

DATED: February __ , 2017

Nt ¢

Leila Nourani

Michael A. Wertheim
Attorneys for Defendant
Distribution Alternatives, Inc.

IT IS SO ORDERED.

Jitieit G %50k,

DATED: March 6, 2017

Honorable Patrick J. Walsh
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full adsk§ declare under penalty of perjury th

| have read in its entirety and understémel Stipulated Protective Order that was
issued by the United States District Cdortthe Central District of California on

[date] in the case d@rian Heston v. Distribution Alternatives, Inc., Case No. 2:16-cV
08078 PJW. | agree to comply with andbbound by all the terms of this Stipula
Protective Order and | understhand acknowledge that failure to so comply coulc
expose me to sanctions and punishmentemtiture of contempt. | solemnly promi
that | will not disclose iny manner any information or itethat is subject to this

Stipulated Protective Order to any persorimtity except in strict compliance with t

provisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the

Central District of California for the purposéenforcing the terms of this Stipulate
Protective Order, even if such enforcemgamiceedings occur after termination of t
action.

| hereby appoint [print or type full name] of

[print or type full address and

telephone number] as nGalifornia agent for service of process in connection wit
this action or any proceedings relate@tdorcement of this Stipulated Protective
Order.

Date:

City and State where sworn andrsed:

Printed name:

Signature:
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