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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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RUBY SUTACHAN, anindividud, Case No. 2:16-cv-08417-R-PLA
Plaintiff,

[EN
N

STIPULATED PROTECTIVE ORDER

[EN
w

V.

ZIMMER, INC. a Delaware Complaint Filed: October 6, 2016
corporation; ZIMMER US, INC., a | Date of Removal: November 11, 2016
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1. A.PURPOSES AND LIMITATIONS

Discovery in this action is likely tonvolve production of confidentia

proprietary, or private information for which special protection from pu
disclosure and from use fany purpose other than prosecuting this litigation r
be warranted. Accordingly, the partiegdigy stipulate to and petition the Court
enter the following Stipulated Protectivedar. The parties acknowledge that t
Order does not confer blanket protectioms all disclosures or responses
discovery and that the protection it afferfifom public disclosure and use exter
only to the limited information or itemsdhare entitled to confidential treatme
under the applicable legalipciples. The parties furtheacknowledge, as set for
in Section 12.3, below, that this Stip@dtProtective Order does not entitle then
file confidential information under seal; Civil Local Rule 79-5 sets forth
procedures that must be followed ane standards that will be applied wher
party seeks permission from the dotarfile material under seal.
B. GOOD CAUSE STATEMENT
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This action is likely to involve trade secrets, proprietary design drawings,

detailed manufacturing records and qualiyntrol measures, commercial, financi

technical and/or proprietary informatidar which special protection from publ

disclosure and from use for any purposkeotthan prosecution of this action|i

warranted. Such confidential and propngtenaterials and information consist (¢
among other things, confidential reseaméyelopment, or commercial informatiq
(including information implicating privacyights of third parties), informatio
otherwise generally unavailable to tipeiblic, or which may be privileged ¢
otherwise protected from disclosure underestatfederal statutes, court rules, c
decisions, or common law. Accordingly, éxpedite the flow of information, t
facilitate the prompt resolution of g¢igtes over confidentiality of discove
materials, to adequately protect infation the parties are entitled to ke

confidential, to ensure that the partm® permitted reasonable necessary use
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such material in preparation for and i tonduct of trial, to address their handl
at the end of the litigation, and serve tinel€ of justice, a protective order for su
information is justified in this matter. ig the intent of the parties that informati
will not be designated asowfidential for tactical reasons and that nothing be
designated without a good failtikelief that it has been maaned in a confidential
non-public manner, and there is good caubg itvshould not be part of the publ
record of this case.

2. DEFINITIONS

2.1 Action: Ruby Sutachan v. Zimmer, Inc., et al., Case No. 2:16-cv-

08417-R-PLA
2.2 Challenging Party: a Party dldon-Party that challenges tf

designation of information or items under this Order.
2.3 “CONFIDENTIAL” Information or Iems: information (regardless

how it is generated, stored or maintdh or tangible things that qualify fq

protection under Federal Rule of Civil Bealure 26(c), and as specified above i

the Good Cause Statement.

2.4 Counsel: Outside Counsel ofdeed and House Counsel (as well
their support staff).

2.5 Designating Party: a Party or NBarty that designates information

items that it produces in disclosures or in responses to discovel
“CONFIDENTIAL.”

2.6 Disclosure or Discoverylaterial: all items oinformation, regardles

of the medium or manner which it is generated, storedr maintained (including
among other things, testimony, transcri@sd tangible things), that are produc
or generated in disclosures or responses to discovery in this matter.

111

111
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2.7 Expert: a person with specializesdbwledge or experience in a mat
pertinent to the litigation who has been regaidy a Party or its counsel to serve
an expert witness or aansultant in this Action.

2.8 House Counsel: attorneys who are employees of a party to this A

[er

as

\ctior

House Counsel does not include Outsidruiisel of Record or any other outside

counsel.
2.9 Non-Party: any natdraerson, partnership, guoration, association
or other legal entity not named as a Party to this action.

2.10 Outside Counsel of Record:ttoaneys who are not employees of

party to this Action but are retained to regpent or advise a party to this Action g
have appeared in this Action on behalf cdttharty or are affiliated with a law firr,
that has appeared on behalf ddttpbarty, including support staff.

2.11 Party: any party tinis Action, including all of its officers, director
employees, consultants, retained expemsl Outside Counsel of Record (and th
support staffs).

2.12 Producing Party: a Party oomNParty that produces Disclosure

Discovery Material in this Action.

2.13 Professional Vendors: persons or entities that provide litigati

support services (e.g., photocopying, videatgptranslating, preparing exhibits
demonstrations, and organizing, storingyetrieving data in any form or mediur

and their employees and subcontractors.

2.14 Protected Material: any Disclosuor Discovery Material that is

designated as “CONFIDENTIAL.”

2.15 Receiving Party: a Party thatceives Disclosure or Discove

Material from a Producing Party.
Il
Il
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3. SCOPE

The protections conferred by this Stipulation andl€drcover not only

Protected Material (as datd above), but also (1)nw information copied of

extracted from Protected Material; (Il copies, excerpts, summaries,
compilations of Protected Materialné (3) any testimony, conversations,
presentations by Parties or their Courteat might reveal Ptected Material.

Any use of Protected Material at trsthall be governed by the orders of {
trial judge. This Order does not govere tse of Protected Material at trial.
4, DURATION

Once a case proceeds to trial, afl the court-filed information to b

introduced that was previously designated as confidential or maintained purs

this protective order becomes public andl be presumptively available to all

members of the public, including the pressless compelling reasons supported

specific factual findings to proceed otheravsre made to theiaf judge in advance

of the trial. See Kamakana v. City and County of Honolulu, 447 F.3d 1172, 118C
81 (9th Cir. 2006) (distinguishing “goothuse” showing for sealing documel
produced in discovery fro “compelling reasons” standh when merits-relate
documents are part of court record). Accordingly, the terms of this protective
do not extend beyond the commeement of the trial.

S. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Carednasignating Material for Protection.

Each Party or Non-Party that designatdsrmation or items for protection und

or
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this Order must take cate limit any such designatioto specific material thar

gualifies under the appropriate standafidse Designating Partmust designate fo

protection only those parts of materimlocuments, items, or oral or writte¢

communications that qualify so that othgortions of the material, documen
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items, or communications for which pegtion is not warranted are not Swe
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized signations are prohibited. Designatig
that are shown to be clearly unjustified that have been made for an impro
purpose (e.g., to unnecessarily encumbier case development process or
Impose unnecessary expenses and Imgrden other part®d may expose th
Designating Party to sanctions.

If it comes to a Designating Party’s attention that information or items t

designated for protection do not qualify fmotection, that Designating Party my

promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of Designation&xcept as otherwise provided |i

this Order (see, e.g., secopdragraph of section 5.2(&glow), or as otherwis
stipulated or ordered, Disclosure or Qigery Material that qualifies for protectic
under this Order must be clBaso designated before tmeaterial is disclosed o
produced.

Designation in conformity with this Order requires:

(@) for information in documentaryorm (e.g., paper or electron

documents, but excluding transcripts of depositions or other pretrial or

proceedings), that the Producing Paréyfix, at a minimum, the legend

“CONFIDENTIAL” (hereinafter “CONFIDENTAL legend”), to each page th;

contains protected material. If only a portior portions of ta material on a page

qualifies for protection, the Producing Paatgo must clearly identify the protects
portion(s) (e.g., by making appropgeanarkings in the margins).
A Party or Non-Party that makes origlrdocuments available for inspecti

need not designate them for protection until after the inspecting Party has in(
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which documents it would like copiedhé@ produced. During the inspection and

before the designation, all dfe material made avalike for inspection shall b
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deemed “CONFIDENTIAL.” After theinspecting Party has identified tf
documents it wants copied and prodycdte Producing Party must determi
which documents, or portions thereof, quafibr protection under this Order. The
before producing the specified documentse Producing Party must affix th
“CONFIDENTIAL legend” to eah page that contains Protected Material. If on
portion or portions of the material on ageaqualifies for protection, the Produci
Party also must clearly identify therotected portion(s) (e.g., by makif
appropriate markings in the margins).

(b) for testimony given in depositioriteat the Designating Party identi
the Disclosure or Discovery Materian the record, before the close of f
deposition.

(c) for information produced in sonferm other than documentary a

nd

for any other tangible items, that the Producing Party affix in a prominent place o

the exterior of the container or containers in which the information is store
legend “CONFIDENTIAL.” If only a portion or portions of the informatig
warrants protection, the Producing Partythe extent practicable, shall identify t
protected portion(s).

5.3 Inadvertent Failures tDesignate. If timely corrected, an inadvert

failure to designate qualifieinformation or items does not, standing alone, wjq
the Designating Party’s right to secupgotection under this Order for suf
material. Upon timely correction of a dgsation, the Receiag Party must mak
reasonable efforts to assure that the mwdtes treated inaccordance with thg
provisions of this Order.
6. CHALLENGING CONFIDEN TIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Rg or Non-Party may challenge

designation of confidentialityat any time that is consistent with the Cour

Scheduling Order.

US.110968974.01 -6-
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6.2 Meet and Confer. The Challengi Party shall initiate the dispu

resolution process under Local Rule 37e1,seq. Any discovery motion mu

strictly comply with the procedures detth in Local Rules 37-1, 37-2, and 37-3.

St

6.3 Burden. The burden of persuasin any such challenge proceeding

shall be on the Designating Party. Frima$é challenges, and those made for
improper purpose (e.g., to harass or ingpaanecessary expenses and burden
other parties) may expose the Chafjmg Party to sanctions. Unless t
Designating Party has waived or withdrakhe confidentialitydesignation, al
parties shall continue to afford the material in question the level of protecti
which it is entitled under the Producing Party’s designation until the Court rul
the challenge.
7. ACCESS TO AND USE OFPROTECTED MATERIAL

7.1 Basic Principles. A Receiving Pamay use Protected Material that

disclosed or produced by another Partypgra Non-Party in connection with th

Action only for prosecuting, defending, otteanpting to settle this Action. Sug

Protected Material may be disclosed otdythe categories of persons and under
conditions described in ith Order. When the Action has been terminatec
Receiving Party must comply with th@ovisions of section 13 below (FINA
DISPOSITION).
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Protected Material must be storeadamaintained by a Receiving Party at a

location and in a secure manner that eesuhat access is limited to the pers
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unles
otherwise ordered by the Cowr permitted in writindoy the Designating Party,

Receiving Party may disclose anynformation or item designate
“CONFIDENTIAL” only to:

US.110968974.01 -7-
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(a) the Receiving Party’s Outside Counsel of Record in this Actiof
well as employees of said Outside CounseRecord to whom it is reasonal
necessary to disclose the information for this Action;

(b) the officers, directors, and efoyees (including House Counsel)
the Receiving Party to whom disclosiseeasonably necessary for this Action;

(c) Experts (as defined in this Orjleof the Receiving Party to whoi
disclosure is reasonably necessary fohis Action and Wwo have signed th
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the Court and its personnel,

(e) court reporters and their staff;

()  professional jury or trial comtants, mock jurors, and Professior
Vendors to whom disclosure is reasonatgessary for this Action and who ha
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

(g) the author or recipient of a danant containing the information or
custodian or other person who otheevmssessed or knew the information;

(n)  during their depositions, withessasd attorneys for witnesses, in t
Action to whom disclosure is reasonablgcessary provided: (1) the deposing pa
requests that the witness sign the fotached as Exhibit 1 hereto; and (2) th
will not be permitted to keep any cordgiatial information unless they sign t
“Acknowledgment and Agreement to B2ound” (Exhibit A), unless otherwis
agreed by the Designating Party or ordered by the Court. Pages of trang
deposition testimony or exhtb to depositions that reaeProtected Material ma|
be separately bound by tlw®urt reporter and may ndte disclosed to anyon
except as permitted under thisgsiiated Protective Order; and

(i) any mediator or settlement afér, and their supporting personn

mutually agreed upon by any of the i@ engaged in settfeent discussions.

US.110968974.01 -8-
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8. PROTECTED MATERIAL SU BPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoenaacrourt order issued in other litigatig

that compels disclosure of any infornwatior items designated in this Action
“CONFIDENTIAL,” that Party must:

(@) promptly notify in writing the Dsgnating Party. Such notificatio
shall include a copy of the lspoena or court order;

(b)  promptly notify in writing the pdy who caused the subpoena or or
to issue in the other litigation that soroe all of the material covered by tk
subpoena or order is subject to this Betive Order. Such notification shall inclug
a copy of this Stipulated Protective Order; and

(c) cooperate with respect to akasonable procedures sought to
pursued by the Designating Party whoseti¢éuied Material may be affected.

If the Designating Party timely seeks a puaiive order, the Party served w

the subpoena or court order shall not paedany information designated in th

action as “CONFIDENTIAL” bére a determination bthe court from which the

subpoena or order issued, unless thayPlaas obtained the Designating Part
permission. The Designating Party shadlab the burden and expense of seel
protection in that court of its confidentimaterial and nothing in these provisio
should be construed as authorizing or encouraging a Receiving Party in this
to disobey a lawful dective from another court.
9. A NON-PARTY'S PROTECTED MA TERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION
(@) The terms of this Order are dipable to information produced by
Non-Party in this Action and designatasl “CONFIDENTIAL.” Such information

produced by Non-Parties ioonnection with this litigtion is protected by th

US.110968974.01 -0-
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remedies and relief providda this Order. Nothing in these provisions should
construed as prohibiting a Non-Paftym seeking additional protections.

(b) In the event that a Party is required, by a valid discovery requs
produce a Non-Party’s confidential infortiwan in its possession, and the Party
subject to an agreement with the N@arty not to produce the Non-Party

confidential information, then the Party shall:

be

St, t

S

(1) promptly notify in writing the Requesting Party and the N
Party that some or all of the informatioequested is subject to a confidential
agreement with a Non-Party;
(2) promptly provide the Non-Party with a copy of the Stipule
Protective Order in this Action, the reletaliscovery request(s), and a reasonad
specific description of the information requested; and
(3) make the information request available for inspection by th
Non-Party, if requested.
(c) If the Non-Party fails to seek agbective order from this Court withi
14 days of receiving the notice and accampng informationthe Receiving Party
may produce the Non-Party’s confidentialommation responsive to the discove
request. If the Non-Party timely seeks atpctive order, the Receiving Party sh
not produce any information ins possession or control that is subject to
confidentiality agreement with the Non-Baltefore a determitian by the Court.
Absent a court order to the contratiqe Non-Party shall bear the burden g
expense of seeking protection in this Court of its Protected Material.
10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclos

Protected Material to any person orany circumstance not authorized under {
Stipulated Protective Order, the RecegyiParty must immediately (a) notify

writing the Designating Party of the unbatized disclosures, (b) use its by

US.110968974.01 -10-
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efforts to retrieve launauthorized copies of the Peated Material, (c) inform th

person or persons to whom unauthorizedlds&aoes were made of all the terms

this Order, and (d) request such person or persons to execute the “Acknowle

and Agreement to Be Bound” thatadached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notite@ Receiving Parties that certain

inadvertently produced material is sedlj to a claim of privilege or other

[1°)

of

dgme

protection, the obligations of the RecealyiParties are those set forth in Federal

Rule of Civil Procedure 26(b)(5)(B). Thigrovision is not intended to modify

whatever procedure may be establishedrnne-discovery order that provides for

production without prior privilege review.
12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing in this Order abridges the right of

person to seek its modification by the Court in the future.
12.2 Right to Assert Other Objection8y stipulating to the entry of thi

Protective Order, no Party waives any righotherwise would have to object
disclosing or producing any informafi or item on any groundot addressed i
this Stipulated Protective Order. Similgrho Party waives any right to object
any ground to use in evidence of any of the material covered by this Prot
Order.

any

12.3 _Filing Protected Material. A Pgrthat seeks to file under seal any

Protected Material must comply with @ihocal Rule 79-5. Protected Materi
may only be filed under seal pursuant taart order authorizing the sealing of t
specific Protected Material esue; good cause must be shown in the request t

under seal. If a Party’s request to file lRateéd Material under seal is denied by

US.110968974.01 -11-
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Court, then the Receiving Pamnay file the informatiorn the public record unles
otherwise instructed by the Court.
13. FEINAL DISPOSITION

After the final disposition of this Aatin, within 60 day®f a written reques

by the Designating Party, each Receiving Pargt return all Protected Material
the Producing Party or destroy such materfd used in this subdivision, “
Protected Material” includes all copiess#iacts, compilations, summaries, and

other format reproducing or capturing aofythe Protected Marial. Whether the

Protected Material is returned or deged, the Receiving Party must submit

written certification to the Producing Party (and, if not the same person or ent
the Designating Party) by the 60 day deaaltimat (1) identifies (by category, whe
appropriate) all the Protected Materiabthwas returned or destroyed and

affrms that the Receiving Party has noetained any copies, abstrac
compilations, summaries or any other fatnneproducing or capturing any of t

Protected Material. Notwithstanding thipision, counsel are entitled to retain

al

S

t

(o

ANy

an

archival copy of all pleadings, motiopapers, trial, deposition, and hearing

transcripts, legal memoranda, correspomdenleposition and trial exhibits, expg
reports, attorney work product, and consutitand expert worlproduct, even if
such materials contain Protected MaterialyAuch archival copies that contain
constitute Protected Material remain subgecthis Protective Order as set forth
Section 4.

111
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14.  Any violation of this Order maye punished by any and all appropriate
measures including, without limitatioogntempt proceedings and/or monetary

sanctions.

IT IS SO STIPULATED, TH ROUGH COUNSEL OF RECORD.

DATED __ April 4, 2017

/s/ Nabil Salem
Attorneys for Plaintiff Ruby Sutachan

DATED:__ April 4, 2017
/s/ Howard D. Ruddell
Attorneys for Defendants Zimmgdnc. and Zinmer US, Inc.

FOR GOOD CAUSE SHOWN, IT IS SO ORDERED.

DATED: April 11, 2017

United States District Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [prior type full name], of

[print or type fudtldress], declare under penalty

perjury that | have read in its entyeand understand the Stipulated Protec
Order that was issued by the United States District Court for the Central Dist
California on [date] in the case Bliby Sutachan v. Zimmer, Inc., et al., Case No.
2:16-cv-08417-R-PLA. | agree to complytivand to be bound by all the terms

this Stipulated Protective Order and | urefland and acknowledge that failure to

comply could expose me to sanctions gadishment in the nature of contempit.

solemnly promise that | will not disclose any manner any information or ite
that is subject to this Stipulated Protective Order to any person or entity exg
strict compliance with the pwisions of this Order.

111

111

111

111

111

111

111
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| further agree to submit to the jurisdiction of the United States District Court

for the Central District of California fahe purpose of enforcing the terms of t

NIS

Stipulated Protective Order, even ifchuenforcement proceedings occur after

termination of this action. | hneby appoint

[print or type full name] of [print or type f

address and telephone numbas] my California agent foservice of process i
connection with this action or any prode®ys related to enforcement of th

Stipulated Protective Order.

Date:

City and State where sworn andrsed:

Printed name:

Signature:

US.110968974.01 -15-
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