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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

IMRE SOMOGY]I, Case No. CV 16-8819-AFM

Plaintiff,
MEMORANDUM OPINION AND
ORDER AFFIRMING THE

NANCY A. BERRYHILL, Acting DECISION OF THE
Commissioner of Social Security, COMMISSIONER

V.

Defendant.

Plaintiff seeks review of the Commissioner’s final decision denying
applications for disability isurance benefits and supplkemal security income. |
accordance with the Court's case mamaget order, the parties have filg
memorandum briefs addressithige merits of the disputadsues. This matter now
ready for decision.

BACKGROUND
On October 9, 2012, Plaintiff appliddr disability insurace benefits ant
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his
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supplemental security income, alleging thatbecame disabled and unable to wjork

on September 17, 2004. Plaintiff's ashs were denied initially and o
reconsideration. An Administrative haJudge (“ALJ”) conducted a hearing (

July 2, 2015, at which Plaintiff, his atteey, and a vocational expert (“VE”) we

n
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present. (Administrative Record (“AR33-79.) In a July 16, 2015 written decisi
that constitutes the Commissioner’s firgdcision, the ALJ found that Plainti
suffered from several sene impairments but retada the residual functiong
capacity (“RFC”) to perform a restrictednge of medium work. The ALJ furthg
determined that Plaintiffs RFC did ngreclude him from performing jobs th
exist in significant numbers in the rmatal economy. Accordgly, the ALJ found
Plaintiff not disabled at any time from @ember 17, 2004 through the date of
ALJ’s decision. (AR 22-28.)
DISPUTED ISSUES
1.  Whether the ALJ’s Step Two and St&pree findings are supported
substantial evidence.
2.  Whether the ALJ's RE assessment isugported by substanti
evidence.
3. Whether the ALJ properlgvaluated Plaintiff's sbjective complaints.
STANDARD OF REVIEW
Under 42 U.S.C. § 405(g), the Court mwvs the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan

evidence and whether the prodegal standardsvere applied.See Treichler v

Commissioner of Social Sec. Admi@75 F.3d 1090, 1098 (9th Cir. 2014).

Substantial evidence means “more thanmere scintilla” but less than
preponderanceSee Richardson v. Peraje#02 U.S. 389, 401 (1971)jngenfelter

v. Astrue 504 F.3d 1028, 1035 (9th Cir. 2008ubstantial evidence is “suc¢

relevant evidence as a reasonable mindhinaccept as adequate to suppor

conclusion.”Richardson 402 U.S. at 401. Where evidmnis susceptible of mor
than one rational interpretation, the@missioner’s decision must be uphefke
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).
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DISCUSSION
1. The ALJ did not err at Step Two or Three.
Plaintiff contends that the ALJ edeby failing to find that Plaintiff's
migratory arthritis was a severe impairmdailing to discuss Plaintiff's migrator
arthritis diagnosis at any step of thejgential evaluation, and failing to consio

whether Plaintiff's migratory arthritis met equaled Listing 149 of the Listing of

Impairments (“Listing”), 20 C.F.R. Pt. 408ubpt. P, App. 1. (ECF No. 22 at 3-5.

For the following reasons, Plaiffts contentions lack merit.
a. The ALJ’s failure to discuss Paintiff's arthritis diagnosis
The ALJ reviewed Plaintiff's medical cerds and found that Plaintiff had tl

~
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ne

following severe impairments: mechani¢alee pain; lower extremity edema; and

diabetes mellitus. (AR 24.) The ALJ fourtat Plaintiff's vertigo, headache
obesity, hypertension, and hearing problehtsnot constitute sere impairments
(AR 25.) The ALJ stated that he corsidd the combined effect of each

S,

of

Plaintiff's impairments, severe and norveee, before reaching his determination

that Plaintiff was not disabled. As Plaintiff correctly points out, the ALJ’s dec
does not discuss migratory arthritis.

In challenging the ALJ’'s omission, Plaintiff relies primarily upon a rej
from the Conejo Valley Medal Clinic dated March 1010. (ECF No. 22 at
(citing AR 303).) An examination on thdate revealed no erythema, no swelli
and a normal range of motion in Plaintiff's feet and knees. However,
“Additional Notes,” the report icluded the following notation:

A/P: Migratory Arthritis

-- Ibuprofen 600 mg

-- labs.

(AR 303.) The only other mention of arthsitin the record is found in curso
references to “gouty arthritis” in res dated August 201&eptember 2014, an
April 2015. Each of these three reponludes a heading “Problem List/P4
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Medical History,” and among the nine ontailments listed under that heading
“Gouty arthritis NOS.” (AR 312, 317, 322Qritically, Plaintiff cites no treatmer
notes, physician opinions, or any other ncatlievidence concluding that Plaintiff
migratory arthritis caused any functional limitations. Indeed, an independent r

confirms that the recorcbatains no such evidence.

Although an ALJ must consad all of the evidence ailable in a claimant’s

case recordsee42 U.S.C. 8§ 423(d)(5)(B), an ALJ ot required to discuss eve
piece of evidencddoward ex rel. Wolff v. Barnhar841 F.3d 1006, 1012 (9th C
2003) (quotations omittedY/incent on Behalf of Vincent v. HeckléB9 F.2d 1393
1394 (9th Cir. 1984) (“The [Gomissioner] need not discual evidence presente
to her. Rather, she must explain whignificant probative evidence has bg
rejected.”) (citations and internal quotation marks omitted).)

Plaintiff has not shown that the ALJiled to consider significant probativ
evidence. The mere diagnosisa disorder does not support a finding of disabil
Kay v. Heckler 754 F.2d 1545, 1549 (9th Cir. 1985)daan ALJ is not obligated t
discuss medical opinions that include mdiagnoses but do not shed light on g
specific work-related functional limitans stemming from such diagnos&ee
Castelblanco v. Colvin2014 WL 3964950, at *10 (N.D. Cal. Aug. 13, 2014) (A
was under no obligation to specifically diss and reject each diagnosis in
medical record where diagnoses were maileout explanation of the effect of th

impairment on claimant’'dunctional limitations); Dubek v. Astrue 2009 WL

1155226, at *4 (W.D. Wash. Ap29, 2009) (ALJ did noerr by failing to discuss

medical opinions that included mere diagnoses but did not shed light o

specific work-related functional limitatiophs Because the migratory arthritis

diagnosis, standing alone, did not damg$e probative evidence of Plaintiff’
functional limitations, the AL failure to specifically discuss it in his opinion w
not error.SeeJones v. Berryhi)l685 F. App'x 536, 537-38® Cir. 2017) (ALJ did

not err in failing to discuss medicaéaords because, among other things,
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records “were not supported by anpknation or clinical findings)Remick v.
Astrue 2010 WL 3853081, at *10 (C.D. Cal. Sep®, 2010) (ALJwas not required
to specifically address conclusory stagts from the physician assistants t
provided no supporting detdecause they did nobastitute significant probativ
evidence).

Furthermore, even if omitting discussiohthe migratory arthritis diagnos
was error, it was harmless because Plaiptifihts to nothing about that diagnos
that would alter the ALJ’s ultiate disability determination.

Other than the diagnosithe evidence that Plaifiticontends confirms thg
severity of his migratory arthritis conssof the following: (a) the February 20!
report of consultative emining physician Dr. SofilaK. Afra, who observed
moderate swelling of Plainti feet and ankles, an antalgic gait, and decre:
range of motion in Plaintiff's lumbaspine; (b) the September 2013 report
treating physician Dr. Shilpa Jindani indicg that Plaintiff suffered from edem

in his lower extremities; (c) evidence of vertigo; and (d) REm self-reports of

swelling and pain in his hands and fe#izziness, and an inability to walk. (EG

No. 22 at 3 (citing AR 285-28293, 297, 302, 312, 31Y)None of the foregoing
evidence, however, compelstbonclusion that the ALJ’'s assessment of Plaint
RFC was reversible error. €ALJ already considereddlhreports of Dr. Afra ang
Dr. Jindani, found Plaintiff' $ower extremity edema to be a severe impairment,
adopted Dr. Afra’s opinion regarding Plaffis RFC. (AR 24, 26.) With regard t
Plaintiff's dizziness and vertigo, Plaifitdoes not allege, and it does not app
from the record, that thessymptoms are attributable to migratory arthri
Moreover, the ALJ considered evidengkdizziness and vertigo and found tf
these conditions were controlled with medications, a finding that is confirmg
the record and which Plaintiff does not dispute. (AR 24.) As for Plaini

subjective complaints of debilitating paiendering him unable to walk, the Al
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explicitly considered and rejected théfAR 25-26.)

Because there is no medialidence indicating that Plaintiff suffered fro

m

any functional limitation as a salt of his migratory arthritis not already taken into

account by the ALJ, consideration of thldhgnosis would nobhave affected thg

U

ALJ’s analysis of Plaintiff's disability eim. Accordingly, any error was harmless.

See Baker v. BerryhjlR017 WL 6525191, at *1 (9th Cir. Dec. 21, 2017) (“[E]V
if omitting discussion of this evidence svarror, it would nbamount to harmfu

error that affected the outcome of thdJ’'s decision because this evidence

consistent with medical evetice the ALJ did discuss.™,alentine v. Comm’r Sog.

Sec. Admin.574 F.3d 685, 692 n. 2 (9th Cir. 2009) (ALJ’s omission of spine, k

en

nee,

and shoulder injuries was immaterialchase the claimant “does not detail what

other physical limitations follow fronthe evidence of hiknee and should[er
injuries, besides the limitatioradready listed in the RFC"};aDuke v. Colvin2013

WL 1100188, at *8 (D. Or. Mar. 15, 2013ALJ's omission of diagnoses was

harmless because there was no evidenag tthere were functional limitation
caused by the specific diagnosiybed those which the ALJ adopted).

b. The ALJ’s failure to find ar thritis a severe impairment

At step two of the five-step sequemhtevaluation, the ALJ must determine

whether the claimant has a severe,ditaly determinable impairment or

combination of impairmentsSee Smolen v. Chate80 F.3d 1273, 1289-90 (9
Cir. 1996) (citingBowen v. Yucker82 U.S. 137, 140-41 (199. To determine

whether or not an impairment or comaiion of impairments is severe, the AlLJ

must determine whether the impairmengngicantly limit a claimant’'s physical g
mental ability to do “basic work activige’ 20 C.F.R. 88 404.1524), 416.921(a)

[

S

r

seeWebb v. Barnhart433 F.3d 683, 686-87 (9th Cir. 2005). Basic work activities

! Plaintiff’'s contention that the ALJ erred iejecting his subjective complaints
discussed sepdrly below.

IS
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are the “abilities and aptitudes necessargdaenost jobs,” ioluding, among otherg
(1) physical functions like walking, atding, sitting, lifting, pushing, pulling
reaching, carrying, and handling; (2) the aeipy for seeing, hearing, and speaki
and (3) understanding, carrying out, areimembering simple instructions. 1}
C.F.R. §8 404.1521(b), 416.9213b%arcia v. Comm’r of Soc. Se&87 F. App’x.
367, 370 (9th Cir. 2014).

To begin with, a mere diagnosis doest establish a severe impairme
Febach v. Colvin580 F. App’x. 530, 531 (9th Ci2014). Nevertheless, assumi
that the ALJ erred by failing to find migay arthritis was a severe impairment, {
error was harmless.

An erroneous failure to find a specievere impairmens harmless if the
claimant nonetheless prevails at StepoJwand all impairmets — regardless @
severity — are actually consi@er in all subsequent steppewis v. Astrug498 F.3d
909, 911 (9th Cir. 2007)ee also Orn v. Astrud95 F.3d 625, 630 (9th Cir. 2007

Here, the ALJ found that Plaintiff had sesempairments of mechanical knee pali

lower extremity edema, and diabetesllitus, and consequently considered 1
limitations imposed by all of Plaintiff's impairments at the other steps of
sequential process. (AR 24-27.) As discussed above, Plaintiff has failed shg
there were limitations uniquely associated with Plaintiff's migratory arthritis
were not already considered by the JALBecause the ALJ considered g

limitations that might have been causedRbgintiff’'s migratory arthritis during thg

2 Many of the relevant regulatis were revised, recodifiedr deleted after the da
of the ALJ’s decision. See, e.g.Revisions to Rules Regarding the Evaluation
Medical Evidence, 82 Fed. Reg. 5844 (Jan.208,7) (final rules effective Mar. 2]
2017); Revised Medical Criteria for Evatirey Mental Disorders, 81 Fed. Re
66138 (Sept. 26, 2016) (finalles effective Jan. 17, 201 All regulations cited
herein are to the historical version of tiegulation that was in effect on the date
the ALJ’s decision.
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remainder of the sequential evaluation pss¢eny error at Stepwvo was harmless.

See Lewis498 F.3d at 911 (failure to list butrs as severe at step two w
harmless error where ALJ consideraty gunctional limitations imposed by th
bursitis at step fourBowlin v. Colvin 2016 WL 5339591, at *11 (D. Or. Aug. 1
2016) (any error in failing tonclude fiboromyalgia as severe impairment we
harmless were claimant relied upon recdfldg showed “only that a diagnosis w

made and d[id] not speak to limitatiobsyond those already credited by the AL

report and recommendation adopiezD16 WL 5339578 (DOr. Sept. 21, 2016);

Gallemore v. Colvin2014 WL 5810327, at *2 (C.DCal. Nov. 7, 2014) (ALJ’s

failure to list claimant’s back conditicas a severe impairmewas harmless errg

as
e
8,
S
as

)

1

because ALJ considered any limitatiotisat could be imposed by the back

condition during the remainder ofelsequential evaluation process).
C. The ALJ’s failure to find Plaintiff's impairments met Listing
14.09
Plaintiff contends that the ALJ shoulthve considered whether Plaintiff
migratory arthritis met or equaleddtings 14.09A. (ECF No. 22 at 4-5.)
Plaintiff bears the burden of showing tlet has an impairment that meets
equals the criteria of a listed impairmetirch v. Barnhart400 F.3d 676, 683 (9t

Cir. 2005). To “meet” a listed impairmen& claimant must establish that |

condition satisfies each element afparticular listed impairmengee Sullivan v|

Zebley 493 U.S. 521, 530 (1990)ackett v. Apfell80 F.3d 1094, 1099 (9th C
1999). To “equal’ a listed impairmentc&aimant “must establish symptoms, sig
and laboratory findings” at least equal irvesgty and duration tall of the criteria
for the most similar listed impairmentackett 180 F.3d at 1099-100 (quoting 3
C.F.R. 404.1526)xee Sullivan493 U.S. at 531.

The ALJ concluded that Plaintiff's impenents “do not meet or equal any

the criteria set forth in any of the listampairments set forth in Appendix

Subpart P, Regulations No. 4.” (AR 25he ALJ did not specifically addres

8
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Listing 14.09A. Assuming this failure wasrer, it was harmless because Plain
has not pointed to medical evidence suppgra conclusion that his impairmer
meet or equal that Listing.

Plaintiff's migratory arthritis diagnas by itself does not dictate a findir
that he is disabled¥oung v. Sullivan911 F.3d 180, 181, 1884 (9th Cir. 1990)

(mere diagnosis of a listed impairmentnst sufficient to sustain a finding ¢

disability); Jones v. Comm’r of Soc. Se@017 WL 2868451, at *5 (E.D. Cdl.

July 5, 2017) (fact that claimant was diagnosed with disorders that appea
Listing is not sufficient to show thataintiff meets or equals a Listing).

In order to be considered presumptivdisabled under Listing 14.09A, tf
medical evidence must show the claimsutfers from persistent inflammation ¢
or persistent deformity of, one or moreipéeral weight bearing joints resulting
the inability to ambulate effectively20 C.F.R. pt. 404, Subpt. P, App.
8 14.09(A). Listing 1.00B2b defines an “mbty to ambulate effectively” as a

“‘extreme limitation of the ability to Wk’ and provides a on-exhaustive list o

Liff

ts

=]

F

examples, including “the inability to wailkithout the use of a walker, two crutches

or two canes,” “the inability to walla block at a reasonable pace on rough
uneven surfaces,” and “the inability to carry out routine ambulatory activities,
as shopping and banking.” 20 C.F.R. Pt. 44bhpt. P, App. 1, 88 1.02A, 1.00B2t

Plaintiff has not demonstrated thhis migratory arthritis rendered hi
unable to ambulate effectively. No pigian found that Plaintiffs migratory
arthritis — alone or in combination withny of his other impairments — met
equaled a listing. In an attgt to make the requisite showing of an inability
ambulate effectively, Plaiiff points to records purportedly documenting his “ne
to use crutches” and his inability toven get around his home.” (ECF No. 22 at
5.) The evidence Plaintiff cites, howevdnes not document egha medical nee
for an assistive device or a medical opinadsout Plaintiff's ability to effectively

ambulate. Instead, these records cdan®§ notations recounting Plaintiff

9

or
sucl
).

M

T~

or
to
ped

U)




© 00 ~N oo o s~ w N P

N RN RN N N N NN R R R R R R R R R R
oo N o o A ON R O ©O 0O No oM WwN -, O

subjective complaints — namely, Plaintiff’' oaets that he was “unable to walk ev

a block without support” (AR 293), wasiiable to walk even around the hous

(AR 317), and had been using alus for two weeks. (AR 302.)

en

Contrary to Plaintiff's suggestion, @éhrecord is devoid of medical evidence

suggesting that he is unable to ambulate effectively. Dr. Jindani observe
Plaintiff's gait was within normal mits on September 24, 2013 and again
September 2, 2014. (AR 2931.8.) Although Dr. Jindani’s report memorialized tl
Plaintiff was walking with crutchesn August 25, 2014 (AR 323), it does 1
appear that Dr. Jindani ever prescribmdrecommended crutches. Furthermg

Plaintiff was able to walk without &m only one week later. (AR 318.) Ev

Dr. Afra, whose observation of an antalgait Plaintiff relies upon to support his

claim, opined that Plaintiff was able ¥ealk and stand six hours in an eight-hc
day without an assistive device. (AR 285-289.)

For the foregoing reasons, Plaintiffshaot presented substantial evidel
proving he has an impairment thateets or equals a Listinggee Gonzalez \
Colvin, 2014 WL 1725797, at *1 (C.D. Cal. Aj#9, 2014) (claimarfiailed to show
she was unable to ambulate effectivelyeneh medical evidencehowed she wa
diagnosed with arthritis, doctor recommaed that she limit ambulation for tw

days, and another doctoruied that claimant could perform a range of seden

work, including two hours of walking/standingthout need of an assistive device);

Graham v. Colvin2014 WL 1328521, at *6 (W.D. WasNlar. 31, 2014) (no erro
in finding claimant did not meet Lisiiy where there was no objective evidencs
inability to ambulate effectively)Perez v. Astrue831 F. Supp. 2d 1168, 11]
(C.D. Cal. 2011) (claimant failed to shastie was unable to ambulate effectiv
where no physician provided an RFC asseent precluding walking, and whe
physician concluded claimant could wa&dkur hours in an eight-hour day).
Finally, Plaintiff's attempt to demonstie he met or eqlex Listing 14.09A

by relying upon his self-reportsf symptoms and functiohmitations lacks merit.
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Neither Plaintiff's self-reported limitations n®aintiff's apparetly optional use of

crutches constitutes objective medicalidemce of an inability to ambulat

effectively. See Hamilton v. Astry010 WL 3748744, at *7 (C.D. Cal. Sept. 2

2010) (“Plaintiff's self-reports of symptonasid functional lintations based on hi
and joint pain cannot suffice to raise the sagyef her relatedmpairment to thal
of Listing 1.02A.”).

2. The ALJ’'s RFC finding is suppated by substantial evidence.

Plaintiff argues that the ALJ erred inding he could perform the Walkizr;

and carrying required by medium exertionairk. (ECF No. 22 at 5.) The relevant

evidence is as follows.

In making his RFC assessment, theJAtredited the opinion of Dr. Afré
(AR 26.) Dr. Afra examined Plaintiff ifebruary 2013 and found that Plaintiff h
grip strength of 50-50-60 on the rigamd 60-60-60 on the lefnormal periphera
pulses in the extremities; moderate swgliof the ankles and feet bilateral
normal cervical, shoulder, elbow, wrist,ntg hip, knee and ankle ranges of moti
limited lumbar range of motiorg negative straight leg raise test; painful but
range of motion of the feet; and no jodeformities, crepitus, effusion, tenderne
or trigger points. (AR 287-288.) Plaifitihad full strength inthe extremities

normal muscle bulk and tone, and an insatsory examination. Although Plaint

L.
ad

Y
DN;
full

SS,

ff

had an antalgic gait, he did not needuse an assistive device. (AR 288.) Plaintiff

had a history of chronic intermittent wgio and took medication as needed; edg

rMma

of the ankle and feet; suspected metalgra with mechanical-type knee pain; and

a subjective history of hand swellingtahes with no significant abnormality upc
examination. (AR 288-89.) Dr. Afra opined that Plaintiff could lift and carry
pounds occasionally and 25 pounds frequently; stand and walk for six hours
eight-hour day; did not need an assistilevice; had no sitting limitation; cou
frequently perform postural and agility activities; and had no manipul
limitations. (AR 289.)
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Dr. Afra’s opinion was based upomdependent clinical testing ar
examination, and constituted substain evidence supporting the ALJ's RF
finding. See Tonapetyan v. Halte242 F.3d 1144, 1149 (9@ir. 2001). The ALJ
found Dr. Afra’s opinion to be consistewith the record. (R 26.) For example
the ALJ noted that the objieee medical findings werdimited, and X-rays of
Plaintiff's right knee and right foot wereormal. Despite Platiff's history of
lower extremity edema, he had a normalt in September 2013. No edema V

present at Plaintiff's April 2015 exanation by his treating physician, ai

Plaintiffs back pain was treated it over-the-counter non-steroidal anti-

inflammatory medication. (AR 2&eeAR 271, 294, 295314, 318, 320.)
Plaintiff points to no medical evidea contravening Dr. Afra’s opinion, ar
the record reveals none. Dr. Afra’s opinionsn@nsistent with tit of state agenc

physician S. Amon, M.D., who reached mientical RFC assessment. (AR 1(

nd
C

vas
nd

d

y
)4-

105). Indeed, considering the conclusioh state agency physician J. Zheutljn,

M.D., who opined that Plaintiff sufferefdom no severe physical impairment (A
121), Dr. Afra’s opinion was actually timeost restrictive one in the record.

Plaintiff argues that the ALJ shouldJeaconsidered additional limitatior
stemming from his vertigo. (ECF No. 22 6.) The ALJ, however, found th
Plaintiff's vertigo was controlled with meghtion, a finding that is supported by t

record. (AR 24seeAR 66.) Otherwise, Plaintif§ claim is essentially based up

R

his subjective complaints and limitationBhat is, citing evidence of edema and

swelling, Plaintiff alleges that he wasable to walk around the house and requ

crutches. (ECF No. 22 at 5.) Citing swellimghis left hand, Rlintiff suggests that

he would be unable to perform workathrequired “manipulation and handling.

(ECF No. 22 at 5.) But the ALJ did néhd Plaintiff's subjective complaint
credible. As discussed below, the A& credibility determination was n(
improper. Consequently, the ALJ was nequired to include those subjecti

complaints in assessing Plaintiff's RFC.
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3. The ALJ properly considered Pa&intiff's subjective complaints.

Plaintiff argues that the ALJ failed tproperly consider his subjectiv
complaints about his symptoms and limitatio8pecifically, Plaintiff contends thg
the ALJ improperly rejected his testimonyatthe was unable to stand or walk
an extended period of time, heeded crutches, and thet spent four to five hour
a day lying down with his legsetated. (ECF No. 22 at 7.)

Plaintiff appeared at the July 2, 2015 hearing using crutches. The
observed that Plaintiff had initially appeared a hearing five months earlier and
that time, he was not usingutches. Plaintiff explained than the previous date h
had not been experiencing pain. (AR 36.) &e€ag the crutches, Plaintiff testifie
that he has used crutches since 2004 anlgaldebeen told to do so by “numerg
doctors,” including Dr. Jindani. (AR 45-46.)

Plaintiff testified that hesuffers from constant patypically in the range o

seven to nine on a scale of one to t@md that the pain moves from his han

knees, feet, elboow, and neck. (AR 43-44, Th¢re have been times when Plainji

has been confined to his bed or is unabléink clearly because of the pain. (A
43, 48-49.) Plaintiff estimated that he abwalk a block and a half with or withot

e
Nt
for

S

AL.

at

d

crutches, he could stand or walk for abtb&tto 20 minutes at a time, and he could

sit for about 35 to 45 minutes beforeeding to move. (AR 51-52, 61.) H
estimated that he was able to lift “yiee three to five pounds,” and had a limit
ability to grasp things with his left han(AR 52-55.) Plaintiff explained that th
pain in his feet prevented him from wewgyishoes that cover his feet, so he weg
only sandals. (AR 71.)

Plaintiff spent four to five hours a yldying down and he elevated his fe
“all the time.” (AR 52.) Plaintiff was able tgrocery shop, make his bed, and t:
out the garbage. (AR 63-65.)

Plaintiff testified that the medicine gscribed to him for vertigo helps hir

and he experiences no side effects. (AR 66.)
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When asked about the periods dgriwhich he did not seek medical

treatment, Plaintiff explained that thelhad been times when he had no medjcal

insurance. (AR 38-39.)

Where, as here, a claimant hasesented evidence of an underlying

impairment and the record is devoid affirmative evidence of malingering, the

ALJ’s reasons for rejecting the claimanssbjective symptom atements must b

“specific, clear and convincingBurrell v. Colvin 775 F.3d 1133, 1136 (9th C
2014) (quotingMolina v. Astrue 674 F.3d 1104, 1112 (91ir. 2012)). “Genera
findings [regarding a claimant’s credibilit@re insufficient; rther, the ALJ must
identify what testimony is not credible and what evidence undermines
claimant’s complaints.’Burrell, 775 F.3d at 1138 (quotingester v. Chater81
F.3d 821, 834) (9th Cir. 1995)). The ALJiadings “must be sufficiently specifi

to allow a reviewing court to concludibe adjudicator rejeetl the claimant's

)

testimony on permissible grounds and did adbitrarily discréit a claimant's
testimony regarding painBrown-Hunter v. Colvin806 F.3d 487, 493 (9th Ci
2015) (quotingBunnell v. Sullivan947 F.2d 345-46 (9th Cir. 1991) (en banc)).

Factors the ALJ may consider whenkimg such determinations include the
objective medical evidence, the claimartsatment history, the claimant’'s daily

activities, and incondgisncies in testimonyGhanim v. Colvin763 F.3d 1154, 1163

(9th Cir. 2014);Tommasetti v. Astryes33 F.3d 1035, 103@th Cir. 2008). In

addition, conflicts betwee a claimant’s testimonyand the objective medical

evidence in the record can undamma claimant’s credibilityMorgan v. Comm’r
of Soc. Sec. AdminL69 F.3d 595, 600 (9th Cir. 199%ee generaly20 C.F.R.

-

N

the

88 404.1529(a), 416.929(a) (explainifgow pain and other symptoms 3gre

evaluated). “When evidence reasonably suggpeither confirming or reversing the

ALJ’s decision, [the courtinay not substitute [its] judgemt for that of the ALJ.
Batson v. Comm'r of Soc. Sec. Adn®®9 F.3d 1190, 1196 (9th Cir. 2004).
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The Commissioner does not allege thagre was affirmative evidence
malingering, and therefore the ALJ wasgjuged to articulate specific, clear a
convincing reasons for rejecting the ghkel severity of Plaintiff's subjectiv
symptoms. The ALJ’s reasons for findingiRtiff's subjective complaints not fully
credible were sufficient to meet that burden.

First, the ALJ observed that Plairitifhas seen treating physicians or
infrequently for his allegedly disablingain and dysfunction.” (AR 26.) The AL
highlighted the complete absence toéatment notes from 2011 and the s
treatment note from 2012. He then conchiddat Plaintiff's failure to see
treatment was inconsistent with his alleged disability. (AR 26.)

Where a claimant complains aboutbdigating pain, an unexplained, (
inadequately explained, failure to seegatment may be thieasis for finding the
complaint unjustified or exaggerate@rn v. Astrue 495 F.3d 625, 638 (9th Ci
2007). The ALJ’s characterizah of Plaintiff's treatmenas infrequent is borne ol
by the record. Plaintiff alleged disalbylisince September 2004, yet the rec
contains no treatment notes at all until March 2010. Even after March
Plaintiff sought treatment infrequently most — once in April 2010, never in 201
once in 2012, three times in 2013, ¢wiin 2014, and once in 2015. (AR 26, 2]
326.)

In an effort to explain his failure tseek treatment, &htiff offers the
following:

Within the written decision, the AlLstates that Mr. Somogyi was not

credible because he had seen phgsg “infrequently’ (AR 26). Yet,

he testified that he had periodstmhe without medical insurance. (AR

38-39).

(ECF No. 22 at 6-7.) At the hearing, Pl#intestified only thathe was uninsured &

the time of hearing — that,iduly 2, 2015 — and thdte had last been insure

approximately May 2014 to July 2014. (AR 39.) Plaintiff did not identify period
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time between 2004 and 2014 when he wamsured and his testimony does

account for the numerous years withoay anedical treatment. Indeed, Plaint
obtained medical treatment at a timedtlegedly was uninsed — namely, Augusg
and September 2014 (AR 317-24) — a faeit huggests that his decision when

not
iff
t

to

seek medical care was not dependent ombkigred status. This is not a case where

the record establishes Plaffifi lack of treatment was du® his inability to afford

it. Cf. Regennitter v. Comm'r Soc. Sec. Adnti66 F.3d 1294, 1297 (9th Cir. 1999)

(“we have proscribed the rejection of aiohant’s complaints folack of treatmen
when the record establishesthhe claimant could not afford it”). Accordingly, ti
ALJ properly relied on the fact that Plafhsought minimal mdical treatment in
making his credibility determination.

The ALJ also relied upon the conservativeatment provided by Plaintiff’
treating physicians. As the ALJ noteB|aintiff was prescribed only over-thg
counter non-steroidal anti-inflammatory dieation for his backpain, “suggesting
that [Plaintiff]'s pain was not severenough to warrant opioid medication o
referral to a specialist.” (AR 26.) The recadpports the ALJ’s characterization

Plaintiff's treatment. It re@als that despite Plaintiffallegedly constant debilitatin

D
]

a

of

J

pain, he often used only Ibuprofen to tré&é pain, and in fact, there were times

when Plaintiff took no pain medication at albgeAR 293-295, 298, 302, 310, 31
317, 319, 324.) Thus, the ALJ properiglied upon Plaintiff's conservativ
treatment as a basis for lusedibility determinationSee Tommasetti v. AstrES3
F.3d 1035, 1039 (9th Cir. 2008) (ALJ wnanfer that claimant’s “response
conservative treatment undermines [claitisgnreports regarag the disabling
nature of his pain”)Parra v. Astrue481 F.3d 742, 751 (9th Cir. 2007) (treatm
with over-the-counter pain medication ®ufficient to discount a claimant
testimony regarding severitf an impairment).

In addition, the ALJ considered ttiact that no physian recommended
RFC as restrictive as Piff's testimony. (AR 26.) Adiscussed above, Dr. Aff
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and Dr. Amon both concluded that Pk#fincould perform medium exertiona
work, and Dr. Zheutlin concluded th&tlaintiff had no functional limitation;
whatsoever. This was a legitimate bdeisthe ALJ’s credibility determinatiorbee
Stubbs—Danielson v. Astrug39 F.3d 1169, 1175 (9thrCR008) (doctors’ opinion:
finding claimant could perforra limited range of workupported ALJ’s credibility

determination).

Finally, the ALJ relied upon the mmal objective medical findings.

Specifically, the ALJ noted that X-rays of Plaintiff's right knee and foot v
normal, Plaintiff's gait was normal iBeptember 2013, and there was no evidsd
of edema in April 2015. (AR 26.) So long sloes not form the sole basis for
credibility determination, the lack of objeativnedical evidence is a valid factor t
ALJ can considerSeeBurch, 400 F.3d at 681 (“Although lack of medical evider,

cannot form the sole basis for discountinghgastimony, it is a factor that the AL

can consider in his credibility analysis.Bpllins v. Massanayi261 F.3d 853, 85]
(9th Cir. 2001) (“While subjective paindmony cannot be rejected on the s

ground that it is not fully corroborated lopjective medical evidence, the medig

evidence is still a relevant factor in detammg the severity of the claimant’s pajin

and its disabling effects.”).

Finally, in his reply, Plaintiff reitetas that the ALJ erred by not crediti
Plaintiff’'s testimony that he lies down foar five hours a day and elevates his I
and citesEspinoza v. Colvin2014 WL 2558926 (C.D. Callune 6, 2014). (EC
No. 26 at 2.) InEspinoza the court found the AL§ RFC assessment was 1|
supported by substantial evidence beeaut failed to address the treati
physicians’ recommendations that the pldirgievate her legs to relieve symptoi
caused by her edemé&spinoza 2014 WL 2558926, at *1Espinozainvolved
rejection of a treating phigan’s opinion in making eRFC assessment and
inapposite to Plaintiff's challenge to tiAd.J’s credibility determination. Plaintif]

does not contend that anyysician recommended that k&evate his legs, and th
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record contains neuch evidence. UnlikEspinozathe ALJ here did not disrega
the recommendation of a treating physician.
ORDER
For the foregoing reasons, IT IS OBRED that Judgment be enter
affirming the decision of the Commissioner and dismissing this action

prejudice.

DATED: 2/27/2018

iy Noef—

ALEXANDER F. MacKINNON
UNITED STATESMAGISTRATE JUDGE
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