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8 UNITED STATES DISTRICT COURT

12 CENTRAL DISTRICT OF CALIFORNIA

1 SHER ANN WILSON, Case No. CV 16-08975-RA0

12 Plaintiff,

13 V. | MEI\DAEIIQQANDUM OPINION AND

15 | Commiseloner of Spcial'Securly,

16 Defendant.

17

18 l. INTRODUCTION

19 Plaintiff Sherl Ann Wilson (“Plaitiff”) challenges the Commissioner(s
20 denial of her application for a period okdbility and supplemental security income
21 (“SSI”). For the reasons stated belothe decision of the Commissioner |is
22 REVERSED and REMANDED.

23 . PROCEEDINGS BELOW

24 On December 31, 2012, Plaintiffled an application for SSI, alleging

25 disability beginning NovembeB0, 2010. (Administrative Record (“AR”) 147.)
26 Her application was deniaditially on June 12, 2013&nd upon reconsideration on
21 November 6, 2013. (AR 86, 101.pn May 15, 2015, Plaintiff filed a writtep

28
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request for hearing, and a hearing was lwidFebruary 12, 2015(AR 7, 31.)
Represented by counsel, Plaintiff appeassdl testified, along with a medic
expert and an impartial eational expert. (AR 33-49.0n March 31, 2015, th
Administrative Law Judge (“ALJ”) foundhat Plaintiff had not been under
disability, pursuant to the Social Security Acince December 31, 2012. (AR 1
26.) The ALJ's decision became the mduissioner’s final decision when tf
Appeals Council denied Plaintiff's request feview. (AR 1-4.) Plaintiff filed thig
action on December 5, 2016. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity since Decker 31, 2012, the appation date. (AR
18.) At step twg the ALJ found that Plaintiff has the following seve
impairments: attention deficit hypetavity disorder, schizophrenia, majq
depressive disorder, anxietgnd substance abuseld.] At step three the ALJ

found that Plaintiff “does not have anpairment or combination of impairmen

that meets or medically equals the seveoityone of the listed impairments in 2

CFR Part 404, Subpart Rppendix 1.” (AR 20.)
Before proceeding to step four, the ALJ found that Plaintiff has the res

functional capacity (“RFC”) to:

[Plerform a full range of work aall exertion levels but with the
following nonexertional limitations: can understand and remember
tasks; can sustain concentration gadsistence; can socially interact
with co-workers and supervisom@d can adapt to workplace changes
frequently enough to perform unskilleldw stress jobs that require

! Persons are “disabled” for purposes edaiving Social Security benefits if the

are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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simple instructions, but should adojobs requiring interaction with
the general public.

(AR 21.)

At step four, the ALJ found that Plaintiff has no past relevant work. (
25.) Atstep five “[c]onsidering the claimant’'s &g education, work experienc
and residual functional capagit the ALJ found that “there are jobs that exist

significant numbers in the national econothgt the claimantan perform.” Id.)

AR
€,

in

Accordingly, the ALJ determined that Ri&ff has not been under a disability since

the application date. (AR 26.)
. STANDARD OF REVIEW
Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & pinoper legal standards were appli

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrues04 F.3d 1028, 1035 (9@ir. 2007) (citingRobbins v. Sog.
Sec. Admin466 F.3d 880, 882 (9th Ci2006)). An ALJ can s&sfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]he Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar57 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). “Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9tir. 2008) (citing
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Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d af

882 (“If the evidence can support eithaffirming or reversing the ALJ’

JJ

conclusion, we may not sufiste our judgment for that of the ALJ.”). The Court

may review only “the reasornmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gmai upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {® Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises two issues for revieid) whether the ALJ provided specific

and legitimate reasons tojeet the opinions of Plairffis treating physicians; an
(2) whether the ALJ provided clear andneincing reasons to reject Plaintiff
subjective symptoms. (Joint Stipulation (*J8, Dkt. No. 20.) Plaintiff contend
that the ALJ improperly rejected medicginion evidence and erred in discounti
the credibility of Plaintiff's testimony. SeeJS 4-10, 18-20, 20-25, 30-32.) T
Commissioner contends that the ALJ eatly rejected opinion evidence that w
unsupported by the record and propertonsidered Plaintiff's subjectiv
complaints. (JS 11-17, 25-30.) Foretheasons below, the Court agrees V]
Plaintiff regarding the opinion ewihce and remands on that ground.

A. The ALJ Erred in Evaluating the Medical Opinion Evidence

Plaintiff contends that the ALJ didot provide specific and legitimalf
reasons for rejecting the opinions afdting physicians Dr. Gus Dixon, M.D. a
Dr. James Jen Kin, M.D. SgeJS 4-5, 19.) The Comssioner contends that tf
ALJ properly weighed the opinion evidenc&e€JS 11, 17.)

1. Applicable Legal Standard

Courts give varying degrees of defece to medical opinions based on
provider: (1) treating physicians who exam and treat; (2) examining physicia
who examine, but do not treat; and (3) non-examining physicians who d
examine or treat.Valentine v. Comm’r, Soc. Sec. Admbi/4 F.3d 685, 692 (9t
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Cir. 2009). Most often, the opinion of a#ting physician is given greater weig
than the opinion of a non-treating physigiaand the opinion of an examinir
physician is given greater weight thdre opinion of a non-examining physicig
See Garrison v. Colvjiv59 F.3d 995, 1012 (9th Cir. 2014). The ALJ must proy
“clear and convincing” reasons to rejette ultimate conclusions of a treati
physician. Embrey v. Bower849 F.2d 418, 422 (9th Ci©88). When a treatin
physician’s opinion is contradicted by another opinion, the ALJ may reject it
by providing specific and legitimate reasagported by substtial evidence in
the record.Orn, 495 F.3d at 633;ester 81 F.3d at 830. “An ALJ can satisfy t
‘substantial evidence’ requirement by t&g out a detailed and thorough summ
of the facts and conflicting evidence, stgtihis interpretation thereof, and maki
findings.” Garrison 759 F.3d at 1012 (citation omitted). A non-examin
physician’s opinion caronstitute substantial evidemn if it is supported by othe
evidence in the record ansl consistent with it. Morgan v. Comm’r of Soc. Se
Admin, 169 F.3d 595, 600 (9th Cit999) (citation omitted).

2. Discussion

The ALJ gave Dr. Dixon’s opion “little, if any, weght,” and provided four

reasons for rejecting Dr. Dixon’s statemen8R 24.) The ALJ ao gave “little, if

any, weight” to Dr. Jen Kin’s opian “[flor the same reasons.”ld() Instead, the

ht
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ALJ gave “great weight” to the opinions afconsultative psychiatric examiner and

a state agency medical consultant. R(3-25.) The psychiatric examiner had

found that Plaintiff had only “mild” limitations in some areas where Plaint
treating physicians hadssessed more severe liations. (AR 24, 453-54eeAR
486, 686-87.) Because the opinions of tteating physicians are contradicted
another medical opinion, the reasonsrigecting the treating physicians’ opinio
must be specific and legitimate, supported by substantial evideswe.Orn 495
F.3d at 633Lester 81 F.3d at 830.
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a. Dr. Dixon

First, the ALJ rejected DiDixon’s opinion that Plaintiff “is unable to work

due to her hepatitis C coiigations, major depressiowith psychotic featureg
generalized anxiety disordevith severe exacerbation due illness, features o
obsessive compulsive disorder, prurisecondary to hepaticysfunction, anc
interferon treatment. (AR 24, 477.) .Dbixon noted, “Her conditions will ng
improve enough in the next 2 years, to dedier to work full time, and to earn
living wage.” (AR 477.) The ALJ explaed that Dr. Dixon’s statement “express
an opinion on an issue reserved to then@ussioner.” (AR 24.) An opinion o
whether someone is disabled is @apinion on an issue reserved for f{
Commissioner because it is a mbsitive administrative finding. See20 CFR
416.927(d)(1) ("We are responsible for kivey the determination or decision abg
whether you meet the statutory defioiti of disability.... A statement by
medical source that you are ‘disabled’‘@nable to work’ does not mean that v
will determine that you are disabled®)Accordingly, the ALJ correctly rejecte
Dr. Dixon’s statement that Plaintiff was unable to work.

Next, the ALJ found that the recodibes not support Dr. Dixon’s opinid

that Plaintiff suffers from suicidal ideahs and prior attempts. (AR 24.) Dr.

Dixon’s August 22, 2013 mental impairmesuestionnaire indicates that Plaint
suffers from suicidal ideation and attetsipspecifically noting a “recent suicic
attempt” due to acute depression brougitoy an interferon treatment. (AR 484
The ALJ noted that the record shows necislal ideation, plan, or prior attempt
no homicidal intent; and no hallucinationg§AR 23, 24.) The ALJ misstates ti

record in part. Although hospitakéeords from August 13 and August 14, 2(

2 The ALJ based his rejection of Dr. Dix@nstatement not on this section, but
20 CFR 416.927(e). (AR 24.) Howevdhat section states that “when
administrative law judge gives controllingeight to a treating source’s medic
opinion, the administrative law judge is nmeqguired to explain in the decision t
weight he or she gave to the prior adisirative medical findings in the claim.”
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show no suicidal plan or prior attempts (AR 616, 623, 626), they do indicate the

Plaintiff suffers from suicidal ideatns (AR 616, 618, 623625, 628, 631)
Additionally—and as the ALJ noted B 23)—Plaintiff reported auditory

hallucinations in the form of “hear[ing] voices” and “hearing her own thoughts

what to do and what not to do.” (AR 4%9The ALJ erred by fecting Dr. Dixon’s
opinion for being inconsient with a misstatement of the recor8ee Holohan v|
Massanarj 246 F.3d 1195, 1207 (9th Cir. 2003LJ cannot selectively rely o
some entries in administraivecords and ignore other§allant v. Heckler 753
F.2d 1450, 1456 (9th Cir. 8@) (error for an ALJ to ignore or misstate the

competent evidence inglrecord in order to justify his conclusion).

-

The ALJ also noted that Plaintiff walkscharged on the same day that 5
was admitted for an emergency psychiatrialeation. (AR 24.) On the evening pf
August 13, 2013, Plaintiff was evaluated Far anxiety and was transferred for |an
emergency psychiatric evaluation. (AR4, 618, 623.) Plaintiff was discharged
the next day. (AR 626.) EBhALJ does not explain how thiscident is inconsistent
with or otherwise discredits Dr. Dixas'opinion, thereby leaving the Court |to
unacceptably speculate about why the ALJ disregardeckading physician’s
opinion. See Ros v. BerryhjliNo. 2:15-CV-2389 DB, 2017 WL 896287, at t4
(E.D. Cal. Mar. 7, 2017) (citin@urrell v. Colvin 775 F.3d 1133, 1138 (9th C
2014)) (“The court may not spdate as to the ALJ’s findings or the basis of the

-

ALJ’s unexplained conclusions.”).

Finally, the ALJ noted that Plaiffts treatment was not continuous anhd
ongoing. (AR 24.) In his earlier expltron for discounting Plaintiff's symptom
testimony, the ALJ had noted recordseefing treatment in November 2012, April
2013, March 2014 ,and May to June 2014. (AR 22eAR 366, 372, 593-602))

The ALJ observed that “[tlhe record mfls significant gaps in the claimant’

® The record does not cait evidence of treatmerih March 2014, althougl
records reveal treatment in March 2013. (AR 369-71, 374.)
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history of treatment.” (AR 22.) Howerenon-psychiatric treatment records frg
December 9, 2011 indicate that Plaintffuld not afford tosee her psychologis
Dr. Dixon, sooner than every four months. (AR 403.) In March 2013, {
treatment records indicatedathPlaintiff had lost heinsurance in December 201
(AR 429.)

The Ninth Circuit has criticized the gmtice of discrediting evidence bas

M

—F

bther
2.

ed

on a lack of treatment “both because meititagss is notoriously underreported and

because it is a questionable practice tastise one with a mental impairment |
the exercise of poor judgment in seeking rehabilitatidRegennitter v. Comm’r g
Soc. Sec. Adminl166 F.3d 1294, 1299-300 (9tir. 1999) (internal quotatio

marks omitted) (citingNguyen v. Chaterl00 F.3d 1462, 1465 (9th Cir. 1996)).

Moreover, “[d]isability benefitsnay not be denied because of the claimant’s fai
to obtain treatment he cannot obtain for lack of fundsamble v. Chater68 F.3d
319, 321 (9th Cir. 1995). The ALJ edreby relying on HRdintiff's irregular
treatment records without consideriag explanation for the irregularityMarquez
v. Astrue No. EDCV 09-1921-E, 2010 WL 1709204t *2 (C.D. Cal. Apr. 27
2010) (“Given the uncertainty surrounding the extent to which these erro
relying on irregular treatment without catesring the claimant'®xplanation] may
have affected the ALJ’'s decision, incing the ALJ's determinations to reje
Plaintiff's credibility and to discount [adating physician]'s opion, the Court iS
unable to conclude that the errors were harmless.”)

The Commissioner contends that “theansistencies in the medical opinig
the lack of significant clinical findings, and the contrary medical opinions[] \
specific and legitimate reasons for the weigtitibuted to Dr. Dixon’s opinions.
(JS 13.) But those were not reasons thatALJ provided, and the Court may r
consider grounds upon which the ALJ did not réBee Orn495 F.3d at 63Bray

v. Commissioner of Social Security Admbb4 F.3d 1219, 1225 (9th Cir. 2009)

(“Long-standing principles of administrae law require us to review the ALJ
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decision based on the reasoning and fadindings offered by the ALJ—not post

hoc rationalizations that attempt to imtavhat the adjudicator may have been

thinking.”).

Although the ALJ correctly rejected Dbixon’s statement that Plaintiff was

unable to work, the Court finds that thé&.J’'s remaining reasons for discrediting

Dr. Dixon’s opinions are not specifiand legitimate reasons supported
substantial evidence.
b. Dr.JenKin

by

The ALJ also reviewed Dr. Jen Kinisedical source statement. (AR 24.)

The ALJ noted that Dr. Jen Kin indicatedderate limitations ifPlaintiff's ability

to understand, remember, and carry out tslsdmple instructions. (AR 24, 686.)

Dr. Jen Kin also indicated marked ortrexne limitation in Plaintiff's ability to

understand, remember, and carry out dedaitstructions; make judgments on both

simple and complex work-related decisipnzaintain attendance and punctua

ity

during a workday and workweek; performaatonsistent pace without more than

regular breaks in a workday; interact appiaigly with the public, supervisors, and

coworkers; sustain an ordinary routimgthout special supervision; and respgnd

appropriately to changes in a routine wesdtting. (AR 24, 686-87.) The ALJ ga

Dr. Jen Kin’s opinion “little, ifany, weight” “[flor the see reasons given above.

(AR 24.) He also noted that “[tlhens no evidence of inpatient psychiatfi

treatment.” [d.)

The ALJ’s mere recitation of Dr. Jéfin’s assessment, without interpretir
the evidence or making findings, is insuffiot to support the opinion’s rejectio
See Reddickl57 F.3d at 725 (an ALJ’'s resmunility to provide specific anc
legitimate reasons supported by substamtvaience “can be done by setting ou
detailed and thorough summary of thectéaand conflicting clinical evidency
stating his interpretation thereof, and making findingsge also Garrisgn759
F.3d at 1012-13 (citinglguyen 100 F.3d at 1464) (“[A]ln ALJ errs when he reje
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a medical opinion or assigitdittle weight while doing nothing more than ignorir
it, asserting without explatian that another medical opor is more persuasive, {
criticizing it with boilerplatelanguage that fails to offer a substantive basis for
conclusion.”).  Furtherore, because the Court found that the reasons
discrediting Dr. Dixon’s opinions weraot specific and legitimate reaso
supported by substantial eeice, “the same reasons given above” must alsc

here.

Because the reasons provided by the] Abr rejecting Dr. Dixon’s and Dr.

Jen Kin’s opinions are not specificnd legitimate, supported by substant
evidence, it is unclear whether the Apdoperly considered their opinions
accordance with the appropriate legal stagisla Remand is therefore warranted
the ALJ to properly evaluate the medioginions and determine Plaintiff's ment
RFC.

B. The Court Declines to Address Plaintiff's Credibility Argument

Having found that remand is warrantetthe Court declines to addre
Plaintiff's remaining argument that the Alerred in discountgthe credibility of
her testimony.See Hiler v. Astrue687 F.3d 1208, 1212 (9th Cir. 2012) (“Becal
we remand the case to the ALJ for theasons stated, we decline to re;
[plaintiff's] alternativeground for remand.”)see also Augustine ex rel. Ramirez
Astrue 536 F. Supp. 2d 1147153 n.7 (C.D. Cal. 2008)[The] Court need noj
address the other claims plaintiff raisesna of which would provide plaintiff witf
any further relief than granted, and @fliwhich can be @ressed on remand.”).

C. Remand For Further Administrative Proceedings

Because further administrative review could remedy the ALJ's er
remand for further administrative proceedinggher than an award of benefits,
warranted here.See Brown-Hunter v. Colvirf806 F.3d 487, 495 (9th Cir. 201
(remanding for an award of benefits is ayprate in rare ciamstances). Befor

ordering remand for an award of benefitgge requirements must be met: (1)
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Court must conclude that the ALJ failéal provide legally sufficient reasons f
rejecting evidence; (2) the Court musinclude that the record has been fU
developed and further administrative medings would serve no useful purpo
and (3) the Court must cdnde that if the impropeyl discredited evidence wel
credited as true, the ALJ would be regd to find the claimant disabled ¢
remand. Id. (citations omitted). Even if all tke requirements are met, the Cag
retains flexibility to remad for further proceedings “when the record as a wi
creates serious doubt as to whether tlanant is, in fact, disabled within th
meaning of the Social Security Actld. (citation omitted).

Here, remand for further administratiy@oceedings is appropriate. T
Court finds that the ALJ failed to providgpecific and legitimate reasons suppor

by substantial evidence to reject tiy@nions of Dr. Dixon and Dr. Jen Kin.

On remand, the ALJ shall reassessdpimions of Dr. Dixon and Dr. Jen Kin

and provide legally adequate reasonsdny portion of an opinion that the AL

discounts or rejects. Further on rerma the ALJ shall reassess Plaintif
subjective allegations in light of Sati Security Ruling 16-3p—Evaluation ¢
Symptoms in Disability Claims, 2016 WL 1119029 (S.S.A. Mar. 16, 2016), w
would apply on remand. If necessary, &Kie] shall reassess Plaintiff's RFC, a
then proceed through steps four and fivelegtermine what work, iiny, Plaintiff is
capable of performing.
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V. CONCLUSION
IT IS ORDERED that Judgment shak entered REVERSING the decisipn
of the Commissioner denying benefits)d REMANDING the matter for furthg

-s

proceedings consistent with this Order.
IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.
Rapelln &, QL

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: Novemberd, 2017

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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