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1. BACKGROUND
A. PURPOSES AND LIMITATIONS

Discovery in this action is likelyto involve production of confidential

commercial, proprietary, or other sensitiygivate information, including protected
health informatior, for which special protection from public disclosure and from yse
for any purpose other thangsecuting this litigation may be warranted. Accordingly,

the parties hereby stipulate and petition the Court to & the following Stipulated

L
—t

Protective Order. The parties acknowledge thest Order does not confer blanke
protections on all disclosures or respes to discovery and that the protection| it
affords from public disclose and use extends only to the limited information |or
items that are entitled to confidential treatrnander the applicable legal principles.
The parties further acknowledge, as setthfoin Section 12.3, below, that this
Stipulated Protective Order does not entitientito file confidetial information under
seal; Civil Local Rule 79-5 sets forth tipeocedures that must be followed and the
standards that will be applied when a paeeks permission from the court to file
material under seal.

B. GOOD CAUSE STATEMENT

This action is likely to involve protestl patient information and sensitive,

proprietary business information and tramkerets for which special protection fron

-}

public disclosure and from use for any pugosher than prosecution of this action |s
warranted. Such confidential and proprigtanaterials and infonation consist of,
among other things, patient medical infaton protected under HIPAA, confidential
business or financial information, infoation regarding confidential business
practices, or other confidential commiaicinformation (induding information
implicating privacy rights of third p#es), information otherwise generally

unavailable to the public, or which may pavileged or otherwise protected from

! This Order is a HIPAA-compliant “qualifieprotective order” pursuant to 45 C.F.R.
8§ 164.512(e)(2)(ii),(v).
2
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disclosure under state or federal statutesytcrules, case decisions, or common la

Accordingly, to expedite the flow of inforation, to facilitate the prompt resolution of

disputes over confidentiality of discovery tmaals, to adequately protect informatio

the parties are entitled to keep confidentialensure that the parties are permitte

reasonable necessary usessoth material in preparation for and in the conduct
trial, to address their handling at the endhef litigation, and serve the ends of justic
a protective order for such information is justif in this matter. Its the intent of the
parties that information will ndoe designated as confidential for tactical reasons :
that nothing be so designated without a godtth taelief that it hadeen maintained in
a confidential, non-public manner, and thergasd cause why it should not be part (
the public record of this case.
2. DEFINITIONS

2.1 Action: Creative Care, Inc. v. Contieat General Life Ins. Co. et al.,
Case No. 2:16-cv-09056NDG-AGR (C.D. Cal.).

2.2 Challenging Party: a Party ooi-Party that challenges the designatic

of information or items under this Order.

2.3 “CONFIDENTIAL” Information or Items: information (regardless of

how it is generated, stored or maintainedjangible things that qualify for protectior
under Federal Rule of Civil Procedure @6(and as specified above in the Gog
Cause Statement.

2.4 Counsel: Outside Counsel of Ret@nd In-House @unsel (as well as
their support staff).

2.5 Designating Party: a Party or NBarty that designates information g

items that it produces in disclosareor in responses to discovery &
“CONFIDENTIAL.”

2.6 Disclosure or Discovery Materiall #ems or information, regardless of

the medium or manner in wihcit is generated, storedy maintained (including,

V.

-

of

(D

and

—

d

S

STIPULATED PROTECTIVE ORDER (Case No. 2:16-cv-09056-DMG-AGR)



© 00 N oo 0o A W DN P

N NN DN DNDNDNNNRRR R R R B B B
0w N o OO Bh W NEFPF O O 0N O 0N W N PRFLP O

among other things, testimony, transcriptsj #&angible things), that are produced ¢
generated in disclosws®r responses to discovery in this matter.

2.7 Expert: a person with specialized knowledge or experience in a m
pertinent to the litigation who has been retaibgd Party or its counsel to serve as «
expert witness in this Action. Unless speeilly agreed upon by the Parties, the ter
“Expert” does not include consultants, adividuals associated with lobbying firms
trade groups, advocacy groups, or other similar organizations.

2.8 1In-House Counsel: attorneys who arekayees of a party to this Action,

In-House Counsel does not include Outsidmiisel of Record or any other outsid
counsel.

2.9 Non-Party: any natural person, partnership, catfsr, association, or
other legal entity not named adParty to this action.

2.10 Outside Counsel of Record: ateya who are not employees of a par

to this Action but are retained to representadvise a party tthis Action and have
appeared in this Action on behalf of that party or are affiliated with a law firm wh
has appeared on behalf of that party, and includes support staff.

2.11 Party: any payrtto this Action.

2.12 Producing Party: a Party or Non-Party that produces Disclosurs

Discovery Material in this Action.

2.13 Professional Vendorpersons or entities that provide litigation suppd

services (e.g., photocopying, videotapingyanslating, preparing exhibits ol
demonstrations, and organizing, storing,retrieving data imrany form or medium)
and their employees and subcontractors. Unless specifically agreed upon &
Parties, the term “Professidriéendors” does not includeoosultants, or individuals
associated with lobbying firms, tradgroups, advocacy group®r other similar
organizations.

2.14 Protected Material: any Disclosu or Discovery Material that is
designated as “CONFIDENTIAL.”

e
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2.15 Receiving Party: a Party that rees Disclosure or Discovery Materia

from a Producing Party.

3. SCOPE

The protections conferred by thiStipulation and Order cover not only

<

Protected Material (as definatbove), but also (1) any infmation copied or extracted
from Protected Material, (2) all copiesxcerpts, summaries, or compilations of
Protected Material; and (3nhg testimony, conversations, or presentations by Parties

or their Counsel that might reveal Protected Material.

=

Any use of Protected Material at trialadhbe governed by the orders of the trid
judge. This Order does not govern the use of Protected Material at trial.
4. DURATION

Even after final disposition of this liegion, the confidentiality obligations

imposed by this Order shall remain effect until a Designating Party agrees

otherwise in writing or a court order otiagse directs. Final disposition shall b

D

deemed to be the later of (1) dismissal lbCkims and defenses in this Action, with
or without prejudice; and (2) final gigment herein after the completion and
exhaustion of all appeals, rehearings, nmedsa trials, or reviews of this Action,

including the time limits for filing any mains or applications for extension of tim

D

pursuant to applicable law.
5. DESIGNATINGPROTECTED MATERIAL

5.1 Exercise of Restraint and CareDesignating Material for Protection

Each Party or Non-Party that designatesrimition or items foprotection under this

Order must take care to limit any such desition to specific material that qualifies

JJ

under the appropriate standards. The Designating Rauty designate for protectior
only those parts of material, documents, iteongral or written communications that

qualify so that other portions ofthe material, dagnents, items, or
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communications for which protection is not warranted are not sy
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Designat
that are shown to be clearly unjustified that have been made for an improp
purpose (e.g., to unnecessarily encumberdiise development process or to impg
unnecessary expenses and burdens on p#rges) may exposte Designating Party
to sanctions.

If it comes to a Designating Party’s atfien that information or items that it
designated for protection do thqualify for protection, tht Designating Party must
promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of DesignationSxcept as otherwise provided ir

this Order (see, e.g., second paragraplsedftion 5.2(a) below), or as otherwis

stipulated or ordered, Disclosure or gery Material that qualifies for protectior

under this Order must be clearly so desigdabefore the material is disclosed ¢
produced.

Designation in conformity with this Order requires:

(a) for information in documentaryform (e.g., paper or electronig

documents, but excluding transcripts dépositions or other pretrial or tria

vep

ion:

se

—

e

proceedings), that the Producing Party affix at a minimum, the legenc

“CONFIDENTIAL” (hereinafter “CONFIDENTAL legend”), to each page thal
contains protected material. If only a pontior portions of the material on a pag
qualifies for protection, the Producing Pa&tigo must clearly ientify the protected
portion(s) (e.g., by making appropgeamarkings in the margins).

A Party or Non-Party that makes origlndocuments available for inspectio
need not designate them for protectioniluasfter the inspecting Party has indicate
which documents it would like copied andg@uced. During the inspection and befol
the designation, all of the nmial made available for gpection shall be deemeg
“CONFIDENTIAL.” After the inspecting Party has identified the documen

6
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it wants copied and produced, the ProdgdParty must determine which documents,

or portions thereof, qualiffor protection under this OrdeFhen, before producing the
specified documents, the Producing Pamyst affix the “CONFIDENTIAL legend”
to each page that contains Protecteddvial. If only a portion or portions of the

material on a page qualifies for protectidhe Producing Party also must clearl

identify the protected podn(s) (e.g., by making appropriate markings in the

margins).

(b) for testimony given in depositiotisat the Designating Party identify the

Disclosure or Discovery Material on thecord, before the close of the deposition all

protected testimony.

(c) for information produced in sonferm other than documentary and fo
any other tangible itesy that the Producing Partyfia in a prominent place on the
exterior of the container or containerswhich the information is stored the legen
“CONFIDENTIAL.” If only a portion or portions of the information warrant
protection, the Producing Party, to the extpracticable, shall identify the protecte
portion(s).

5.3 Inadvertent Failures to Bignate. If timely corrected, an inadvertent failure

designate qualified information or itemdoes not, standing alone, waive tf

Designating Party’s right to secure prdies under this Order for such material.

Upon timely correction of a designationgtReceiving Party nai make reasonable
efforts to assure that the material is teglain accordance with the provisions of th
Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Pgrtor Non-Party may challenge a

designation of confidentiality at any tim#hat is consistent with the Court’s
Scheduling Order.
6.2 Meet and Confer. The Challenging Party shall initiate the disf

resolution process under tal Rule 37.1 et seq,.

7
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6.3 The burden of persuasion in anglswchallenge proceeding shall be g
the Designating Party. Frivolous challengasd those made for an improper purpo
(e.g., to harass or impose unnecessary resgee and burdens ather parties) may
expose the Challenging Party to sanctiondekkthe Designating Party has waived
withdrawn the confidentiality designationll @arties shall contiue to afford the
material in question the level of proten to which it is entitled under the Producin

Party’s designation until theddrt rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL
7.1 Basic Principles. A Receiving Partyay use Protected Material that i

disclosed or produced by another Partybgra Non-Party in connection with this

Action only for prosecuting, defending, a@ttempting to settle this Action. Suct
Protected Material may be disclosed otdythe categories of persons and under t
conditions described in this Order. When the Action has been terminated, a Rec
Party must comply with the provision$ section 13 below (FINAL DISPOSITION).

Protected Material must be storeddamaintained by a Receiving Party at
location and in a secure manner that eesithat access is limited to the perso
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless

otherwise ordered by the court or perndti@ writing by the Designating Party, @

Receiving Party may disclose any infaton or item designated “CONFIDENTIAL”
only to:

(a) the Receiving Party’s Outside Ceahof Record in this Action, as wel
as employees of said Outside Counsel of Record to whom it is reasonably neces
disclose the information for this Action;

(b) the officers, directors, and playees (includingn-House Counsel) of

the Receiving Party to whom disclosiseeasonably necessary for this Action;

n
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(c) Experts (as defined in this Orjleof the Receiving Party to whom
disclosure is reasonably necessary fhis Action and who have signed th
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel,

(e) court reports and their staff;

D

() Professional Vendors towhom disclosure is reasonably necessary for

this Action and who have signed thectéowledgment and Agement to Be Bound”
(Exhibit A);

(g) the author or recipient of a document containing the information
custodian or other person who otheevmssessed or knew the information;

(h) during their depositions, withess@nd attorneys for witnesses, in th
Action to whom disclosure is reasonalnigcessary provided: (1) the deposing pat
requests that the witness sige tflorm attached as Exhilithereto; and (2they will
not be permitted to keep any confitiah information unless they sign the
“Acknowledgment and Agreement to Be Bour{iExhibit A), unless otherwise agree
by the Designating Party or ordered by twurt. Pages of transcribed depositic
testimony or exhibits to depositions thaveal Protected Materiahay be separately
bound by the court reportené may not be disclosed smyone except as permittec
under this Stipulated Protective Order; and

() any mediator or settlemenfficer, and their supporting personne
mutually agreed upon by any of the i@ engaged in settteent discussions.

Other than the limited individuals arehtities identified in subsections (a
through (i) of this Section 7.2, a RecaigiParty may not discée any item designated
“CONFIDENTIAL” or information containedherein to any other person or entit
including, inter alia attorneys, law firms, lobbgg firms, insurance companies
healthcare providers, patients, consularitade groups, advocacy groups or oth

associations.
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8. PROTECTEDMATERIAL SUBPOENAD OR ORDERED PRODUCED IN
OTHERLITIGATION

If a Party is served with aubpoena or a court order issued in other litigatipn

that compels disclosure of any infornaettior items designated in this Action as
“CONFIDENTIAL,” that Party must:
(@) promptly notify in writing the Designating Party. Such notification shall
include a copy of the subpna or court order;
(b)  promptly notify in writing the paytwho caused the subpoena or order |to
issue in the other litigation that some drod the material coveed by the subpoena ol

order is subject to this Protective Ordercluotification shall include a copy of this

v

Stipulated Protective Order; and
(c) cooperate with respetd all reasonable procedures sought to be pursued
by the Designating Party whose ProgecMaterial may be affected.
If the Designating Party timely seeks a padive order, the Party served witl

—

the subpoena or court order shall not pice any information designated in this
action as “CONFIDENTIAL” before a det@mination by the court from which the
subpoena or order issued, unless thetyPhas obtained the Designating Party|s
permission. The Designating Party sha#lab the burden and expense of seeking
protection in that court of its confideatimaterial and nothing in these provisior}s
should be construed as autlzorg or encouraging a Recang Party in this Action to
disobey a lawful directive from another court.
9. A NON-PARTY'SPROTECTED MATERIAL SOUGHT TO BE PRODUCED
IN THIS LITIGATION
(@) The terms of this Order are applle to information produced by a Non
Party in this Action and designated 48SONFIDENTIAL.” Such information

produced by Non-Parties in connection with this litigation is protected by [the

remedies and relief provided by this OrdBiothing in these provisions should b

D

construed as prohibiting a Non-Paftym seeking additional protections.

10
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(b) In the event that a Party is recpd, by a valid disavery request, to
produce a Non-Party’s confidential infortiwan in its possession, and the Party
subject to an agreement with theorNParty not to produce the Non-Party
confidential information, then the Party shall:

(1) promptly notify in writing theRequesting Party and the Non-Part
that some or all of the information requesiedubject to a confidentiality agreemer
with a Non-Party;

(2) promptly provide the Non-Partwith a copy of the Stipulated

S

y
Nt

Protective Order in this Action, the relevant discovery request(s), and a reasonak

specific description of the information requested; and
(3) make the information requestedvailable for inspection by the
Non-Party, if requested.
(c) If the Non-Party fails to seek a peotive order from this court within 14

days of receiving the notice and accompagyinformation, théReceiving Party may

produce the Non-Party’s confidential infortiea responsive to the discovery request.

If the Non-Party timely seeks a protectiveler, the Receiving Party shall not produg

any information in its possessi or control that is subgt to the confidentiality
agreement with the Non-Parbefore a determination bye court. Absent a court
order to the contrary, the Non-Party Hsear the burden and expense of seeki
protection in this court of its Protected Material.

10. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclose

Protected Material to any person or inyacircumstance not authorized under th
Stipulated Protective Order, the RecegiParty must immediately (a) notify in
writing the Designating Party of the unauthorizigiclosures, (b) use its best effort
to retrieve all unauthorized copies of the tBoved Material, (c) #orm the person or

persons to whom unauthorized disclosures vmeaele of all the tens of this Order,

11
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and (d) request such pers or persons to exeautthe “Acknowledgment and

Agreement to Be Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTEDMATERIAL

When a Producing Party gives notidce Receiving Parties that certair

—

inadvertently produced material is subjec@atclaim of privilege or other protection
the obligations of the Receng Parties are those set forth in Federal Rule of Civil
Procedure 26(b)(5)(B). This provision is notended to modifywhatever procedure
may be established in an e-discovery ottthat provides for production without priol
privilege review. Pursuant to Federal RofeEvidence 502(d) and (e), insofar as the

parties reach an agreement on the effefctdisclosure of a communication of

g

information covered by the attorney-cligmtvilege or work product protection, the

parties may incorporate their agreement in the stipulated protective order submitted

the court.

12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing this Order abridges the right of any

~

person to seek its modification by the Court in the future.

12.2 Right to Assert Other ObjectionBy stipulating to the entry of this
Protective Order no Party waives any rightotherwise would have to object tg
disclosing or producing any information ibem on any ground not addressed in this
Stipulated Protective Order. Similarlpp Party waives any right to object on any
ground to use in evidence afy of the material covedldoy this Protective Order.

12.3 Filing Protected Material. A Parthat seeks to file under seal any
Protected Material must coypwith Civil Local Rule 795. Protected Material may

only be filed under seal pursuant to a toorder authorizing the sealing of thg

117

specific Protected Material at issue. If arti?a request to file Protected Materig
under seal is denied by the court, thenRleeeiving Party may file the information ir

the public record unless otherwise instructed by the court.

12
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13. FINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 4, within

days of a written request by the Designatitagty, each Receiving Party must retul
all Protected Material to the Producing Partydestroy such material\s used in this
subdivision, “all Protected Material” includes all copies, abstracts, compilatig
summaries, and any other format reprodgcor capturing any of the Protecte
Material. Whether the Protected Materiatesurned or destroyethe Receiving Party
must submit a written certification to theoducing Party (and, if not the same persg
or entity, to the Designating Party) byetl®0 day deadline that (1) identifies (b
category, where appropriate) all the Protedtkderial that was returned or destroye
and (2)affirms that the Receiving Parhas not retained any copies, abstrac
compilations, summaries or any other fatmreproducing or capring any of the

Protected Material. Notwithstanding this prgien, Counsel are enttll to retain an

archival copy of all pleadings, motion papdrsl, deposition, and hearing transcripts

legal memoranda, correspomde, deposition and trialxRibits, expert reports,
attorney work product, anéxpert work product, everf such materials contain
Protected Material. Any such archival cepithat contain or constitute Protecte
Material remain subject to this Pestive Order as set forth in Section
(DURATION).

14. Any violation of this Order may be punished by any and all appropr
measures including, without limitation,omtempt proceedings and/or moneta

sanctions.

IT1SSO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: June 25, 2018

/sl Gary L. Tysch
GARY L. TYSCH
LAW OFFICESOF GARY L TYSCH
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DATED: June 25, 2018

/sl Edward T. Kang

EDWARD T. KANG
EMILY COSTIN
ELIZABETH A. SPERLING
ALSTON & BIRDLLP

FOR GOOD CAUSE SHOWN, IT ISSO ORDERED.

DATED: June 26, 2018

HON. ALICIA G. ROSENBERG
UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
l, [print or type full name],of

[print or type full address],declare under

penalty of perjury that | have read its entirety and understand the Stipulate

Protective Order that was issued by the UWhiSates District Court for the Centrg

District of California on [datein the case of

_[insert formal name of the case and tloenber and initials assigned to it by th
court]. | agree to comply with and to beund by all the terms of this Stipulate
Protective Order and | understhand acknowledge that failure to so comply couy
expose me to sanctions and punishment imgtere of contempt. | solemnly promis
that | will not disclose irany manner any information or item that is subject to t
Stipulated Protective Order to any persomiatity except in striccompliance with the
provisions of this Order.

| further agree to submit to the jurisdiction of the United States District C¢
for the Central District ofCalifornia for the purpose of &rcing the terms of this

Stipulated Protective Order, even if cbu enforcement proceedings occur aft

termination of this action. | herelappoint [print or type
full name]of [print or type full addressand
telephone number] as my

California agent for service of process connection with this action or any
proceedings related to enforcementlo$ Stipulated Protective Order.
Date:

City and State where sworn and signed:

Printed name:

Signature:
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