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os Angeles Unified School District Board of Education et al Doc

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

LORCAN T. KILROY, an individual,
Plaintiff,
V.

LOS ANGELES UNIFIED SCHOOL
DISTRICT BOARD OF EDUCATION;
JOHN PLEVACK, individually and in
official capacity as Prlncclfal of Millikar
Middle School; PAULA GREENE,
mdn_nduallg and in official capacity as
Assistant Principal of Millikan Middle
School; JUSTO AVILA, individually
and in official capacity as Chief of
Human Resources for the LAUSD;
MICHEL VEZINA, individually as a
school parent; GEORGE MCKENNA,
SCOTT SCHMERELSON, MONICA
RATLIFF and REF RODRIGUEZ,
individually and in their

official capacities as members of the
Los Angeles Unified School District
Board of Education; DOES 1-10,
inclusive.

Defendants.

CASE No.: CV 16-09068-DMG (JDE)

PROTECTIVE ORDER

1. PURPOSE3ND LIMITATIONS

Discovery in this action is likely to involve production of confidential,
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proprietary or private information favhich special protection from public

disclosure and from use fany purpose other than pursuing this litigation may be

warranted. Accordingly, Defendargstition the Court to enter the following
Protective Order. This Order does not @vrflanket protections on all disclosureg
or responses to discovery and thatghatection it affords from public disclosure
and use extends only to the limited inf@tion or items that are entitled to
confidential treatment under tlagplicable legal principles.

2. GOODCAUSESTATEMENT

The above entitled action is likely toviolve confidential and sensitive minot

student information, personnaformation from the files of employees with the Lo
Angeles Unified School District (“LAUSD *), and investigatory files from the
LAUSD and local law enforceméngencies. One of the ceattfact issues in this
case centers upon the truth or falsity of sexual allegations by LAUSD individua
such that Plaintiff has loathsome disease of pedophilia, and the truth or falsity ¢
those LAUSD individuals’ statement in as yet undeclared documents that two

female seventh grade studge made sexual pedophilidated allegations against

Plaintiff. Also at issue is whethdndse allegations by LAUSD individuals honestly

formed part of the basis, or were inttr deliberate pedophilia falsifications that
were the decisive “trigger,” for theierminating Plaintiff's employment with
LAUSD. The discovery surroundingebe sexual misconduallegations will
encompass confidential, private, sensiteeg/or privileged information, including,
but not limited to, the identifying inforntian of minors, personh@aformation, and

information contained in criminal inves#tpry files, all of which implicate the

privacy rights of third parties, includirtgird party minors, and would otherwise be

protected from disclosure under state or fabistatutes, court rules, case decision
or common law. Accordingly, to expeditee flow of information, to facilitate the
prompt resolution of disputes over calantiality of discovey materials, to

adequately protect information the parties antitled to keep conlential, to ensure
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that the parties are permitted reasonaleleessary uses of such material in
preparation for and in the conduct of trtal,address their handling at the end of th
litigation, and serve the ends of justiegyrotective order for such information is
justified in this matter. Information al not be designated as confidential for
tactical reasons and nothing be so gleated without a good faith belief that it has
been maintained in a confidential, norbpa manner, and there is good cause wh
it should not be part of the public record of this case.

3. ACKNOWLEDGMENTOFUNDER SEAL FILING PROCEDURE

As set forth in Section 12.3, below, this Protective Order does not entitle

party to file confidential information undseal; Local Civil Rule 79-5 sets forth thg
procedures that must be followed and tlamdards that will be applied when a par
seeks permission from the court to fileteréal under sealThere is a strong
presumption that the public has a rightotess to judicial proceedings and recor
in civil cases. In connection with ndispositive motions, good cause must be
shown to support a filing under se&ee Kamakana v. City and County of
Honoluly 447 F.3d 1172, 1176 (9th Cir. 200B}illips v. Gen. Motors Corp307
F.3d 1206, 1210-11 (9th Cir. 200R®)akarWelbon v. Sony Electrics, In@é87
F.R.D. 576, 577 (E.D. Wis. 1999) (even stipulated protective orders require go(
cause showing), and a specific showriggood cause or compelling reasons with
proper evidentiary support and legal jussfiion, must be made with respect to
Protected Material that a party seekél®under seal. The parties’ mere
designation of Disclosure or Discovavaterial as CONFIDENTIAL does not—
without the submission of competent eviderby declaration, establishing that the
material sought to be filed under seal qualifies as confidential, privileged, or
otherwise protectable—constitute good cause.

Further, if a party requests sealing tethto a dispositive motion or trial, the

compelling reasons, not only good causetliersealing must be shown, and the

relief sought shall be narrowly tailored to\aethe specific interest to be protected.

-3-

e

any

\U




© 00 N OO O A W N P

N N DN DN DNNNDNERERR R R R B B B
® N o 0 WN PP O O 0N O o0 W N P O

See Pintos v. Pacific Creditors Ass'605 F.3d 665, 677-79 (9th Cir. 2010). For
each item or type of information, document, or thing sought to be filed or introd
under seal, the party seeking protetmust articulate compelling reasons,
supported by specific facts and legal juséfion, for the requested sealing order.
Again, competent evidence supporting thelecation to file documents under seal
must be provided by declaration.

Any document that is not confidentialjypleged, or otherwise protectable in
its entirety will not be filed under sealtiie confidential portions can be redacted.
If documents can be redacted, then actmthversion for public viewing, omitting
only the confidential, privileged, or otherwise protectable portions of the docum
shall be filed. Any application that sefo file documents under seal in their
entirety should include an explanatioihwhy redaction is not feasible.

4., DEFINITIONS

4.1 Action: This pending federal lawsuit.

4.2 Challenging Party: a Party oohParty that challenges the designatig
of information or items under this Order.

4.3 “CONFIDENTIAL” Information orltems: information (regardless of
how it is generated, stored or mainti or tangible things that qualify for
protection under Federal Rubé Civil Procedure 26(c), and as specified above in
the Good Cause Statement.

4.4  Counsel: Outside Counsel ofdeed and House Counsel (as well as
their support staff).

4.5 Designating Party: a Party or NBarty that designates information ol
items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”

4.6 Disclosure or Discovery Material: all items or information, regardle$

of the medium or manner in which it is geaied, stored, or maintained (including

among other things, testimony, transcriptg] &gangible things), that are produced
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generated in disclosures responses to discovery in this matter.

4.7 Expert: a person with specializetbwledge or expegnce in a matter

pertinent to the litigation who has been retaiiiby a Party or its Counsel to serve as

an expert witness or aansultant in this Action.

4.8 House Counsel: attorneys who argleyees of a party to this Action.
House Counsel does not include Outsideidsel of Record or any other outside
counsel.

4.9 Non-Party: any natdrperson, partnership, qooration, association or

other legal entity not named a$Party to this action.

4.10 Outside Counsel of Record: ateys who are not employees of a party

to this Action but are retained to represanadvise a party to this Action and have

appeared in this Action on behalf of thattgaor are affiliated with a law firm that
has appeared on behalf of thattpaand includes support staff.

4.11 Party: any party toithAction, including all of its officers, directors,
employees, consultants, retained expents, Outside Counsel of Record (and the
support staffs).

4.12 Producing Party: a Party or Non-Party that produces Disclosure or

Discovery Material in this Action.

-

4.13 Professional Vendors: persons or entities that provide litigation suppor

services (e.g., photocopying, videotapitrgnslating, preparing exhibits or
demonstrations, and organizing, storingteirieving data in any form or medium)
and their employees and subcontractors.

4.14 Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL.”

4.15 Receiving Party: a Party that reesiDisclosure or Discovery Materig
from a Producing Party.

5. SCOPE

The protections conferred by this@ilation and Order cover not only

-5-
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Protected Material (as dagd above), but also (1jainformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonysonversations, or
presentations by Parties or their Counsat thight reveal Protected Material. Any
use of Protected Material at trial shalld@verned by the orders of the trial judge.
This Order does not govern the usd?obtected Material at trial.

6. DURATION

Once a case proceeds to triafprmation that was designated as

CONFIDENTIAL or maintained pursuant toistprotective order used or introduce
as an exhibit at trial becomes publidawill be presumptively available to all
members of the public, including the prassless compelling reasons supported [
specific factual findings to proceed othergvere made to theadl judge in advance
of the trial. See Kamakanal47 F.3d at 1180-81 (distinguishing “good cause”
showing for sealing documents produaediscovery from “compelling reasons”
standard when merits-related documentsaré of court record). Accordingly, the
terms of this protective order do not exdebeyond the commencenef the trial.
7. DESIGNATINGPROTECTED MATERIAL

7.1 Exercise of Restraint and Caredbasignating Material for Protection.

Each Party or Non-Party that desigrsatgormation or items for protection
under this Order must takare to limit any such desigiean to specific material
that qualifies under the appropriatergtards. The Designating Party must
designate for protection only those partsraterial, documents, items or oral or
written communications that qualify so that other portions of the material,
documents, items or communications for which protection is not warranted are
swept unjustifiably within the ambit of this Order.

Mass, indiscriminate or routinized gsignations are prohibited. Designations

that are shown to be clearly unjustifiedtibat have been rda for an improper

purpose (e.g., to unnecessaglycumber the case develogmh process or to impose
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unnecessary expenses and burdens om p#raes) may xpose the Designating
Party to sanctions.

If it comes to a Designating Rg's attention that information or items that it
designated for protection do not qualify faotection, that Designating Party must

promptly notify all other Parties that itwathdrawing the inapplicable designation,

7.2 Manner and Timing of Designations.

Except as otherwise provided in tidsder (see, e.g., second paragraph of

section 5.2(a) below), or as otherwise siped or ordered, Disclosure or Discover

Material that qualifies for protection undéis Order must be clearly so designate
before the material disclosed or produced.

Designation in conformity with this Order requires:

(a) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Ratfix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that
contains protected material. If only a portiof the material on a page qualifies for
protection, the Producing Party also must clearly identify the protected portion(|
(e.g., by making appropriate nkangs in the margins).

A Party or Non-Party that makes origlrdocuments available for inspection
need not designate them for protectionlwaiter the inspecting Party has indicated
which documents it would like copiedéproduced. During the inspection and
before the designation, all dfe material made avalike for inspection shall be
deemed “CONFIDENTIAL."After the inspecting Party has identified the
documents it wants copied and produdid,Producing Party must determine whig
documents, or portions thereof, qualify for protection under this Order. Then, b
producing the specified documeritse Producing Party must affix the

“CONFIDENTIAL legend” to eah page that contains Protected Material. If only

-7-
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portion of the material on a page qualifies protection, the Producing Party also
must clearly identify the protected portish(e.g., by makingapropriate markings
in the margins).

(b) for testimony given in depibi®ns that the Designating Party
identifies the Disclosure or Discovery Matdron the record, before the close of th
deposition all protected testimony.

(c) for information produced in sonfi@rm other than documentary ant
for any other tangible items, that the Producing Party affix in a prominent place
the exterior of the container or containgrsvhich the information is stored the

legend “CONFIDENTIAL.” If only a portion or portions of the information

warrants protection, the Producing Partythe extent practicable, shall identify the

protected portion(s).

7.3 Inadvertent Failurdas Designate.

If timely corrected, an inadvertent faiuto designate qualified information
or items does not, standing alone, walve Designating Party’s right to secure
protection under this Order for suchter@al. Upon timely correction of a
designation, the Receiving amust make reasonabl#ats to assure that the
material is treated iaccordance with the praions of this Order.

8. CHALLENGING CONFIDENTIALITY DESIGNATIONS

8.1 Timing of Challenges.

Any Party or Non-Party may challengalesignation of confidentiality at any
time that is consistent witthe Court’'s Scheduling Order.
8.2 Meet and Confer.

The Challenging Party shall initiatiee dispute resolution process under
Local Rule 37-1 et seq.
8.3 Joint Stipulation.

Any challenge submitted to the Courtditbe via a joint stipulation pursuant
to Local Rule 37-2

e

| -

on

14

4




© 00 N OO O A W N P

N N DN DN DNNNDNERERR R R R B B B
® N o 0 WN PP O O 0N O o0 W N P O

8.4 The burden of persuasion in anglsghallenge proceeding shall be o
the Designating Party. Frivolous challesgand those made for an improper
purpose (e.g., to harass or impose unrssrgsexpenses and burdens on other
parties) may expose the Challenging P#rtsanctions. Unless the Designating
Party has waived or withdrawn the col@ntiality designation, all parties shall
continue to afford the maial in question the level of protection to which it is
entitled under the Producing Party’ssdgation until the Court rules on the
challenge.

9. ACCESS TO AND USE OF PROTECTED MATERIAL

9.1 Basic Principles.

A Receiving Party may use Protected Matkthat is disclosed or produced
by another Party or by a Non-Partyconnection with this Action only for
prosecuting, defending, or attempting to sdtile Action. Such Protected Materia
may be disclosed only to the categsrad persons and under the conditions
described in this Order. When the Axtihas been terminated, a Receiving Party
must comply with the provisions eéction 15 below (FINAL DISPOSITION).

Protected Material must be storawlanaintained by a Receiving Party at a
location and in a secure manner that ersstirat access is limited to the persons
authorized under this Order.

9.2 Disclosure of “CONFIDENTIAL” Information or Items.

Unless otherwise ordered by theu€t or permitted in writing by the

Designating Party, a Receiving Partyyntisclose any information or item
designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outsidehsel of Record in this Action, as
well as employees of said Outside CourtddRecord to whom it is reasonably
necessary to disclose the information for this Action;

(b) the officers, directors, and phayees (including House Counsel) o

the Receiving Party to whom disclosure is reasonably necessary for this Action;

-9-
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(c) Experts (as defined in this d&ar) of the Receiving Party to whom
disclosure is reasonably necessamtiiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff;

(f) professional jury or trial conftants, mock jurors, and Professiona
Vendors to whom disclosure is reasonaldygessary for this Action and who have
signed the “Acknowledgment and Agreemt to Be Bound”_(Exhibit A);

(9) the author or recipient of a document containing the information
a custodian or other person who otheenp®ssessed or knew the information;

(h) during their depositions, witnessand attorneys for witnesses, in
the Action to whom disclosure is reasblyanecessary provided: (1) the deposing
party requests that the witness sign threnfattached as Exhibit 1 hereto; and (2)
they will not be permitted to keep anynfmlential information unless they sign the
“Acknowledgment and Agreement to Beund” (Exhibit A), unless otherwise
agreed by the Designating Party or orddog the Court. Pages of transcribed
deposition testimony or exhibits to depasiis that reveal Protected Material may
be separately bound by the corgporter and may not besgiosed to anyone excef
as permitted under this Stigwéd Protective Order; and

(i) any mediators or settlement @#irs and their supporting personne
mutually agreed upon by any of the fies engaged in settleent discussions.

10. PROTECTED MATERIALSUBPOENAED OR ORDERED

PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigation

that compels disclosure of any infornaatior items designated in this Action as
“CONFIDENTIAL,” that Party must:
(a) promptly notify in writing the Designating Party. Such notificatic

shall include a copy of the spoena or court order;

-10-
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(b) promptly notify in writing the party who caused the subpoena or
order to issue in the other litigation thatremor all of the mirial covered by the
subpoena or order is subjeotthis Protective Order. Such notification shall inclug
a copy of this Stipulated Protective Order; and

(c) cooperate with respect to edasonable procedures sought to be
pursued by the Designating Party whose PreteMaterial may be affected. If the
Designating Party timely seeks a proteetorder, the Party served with the
subpoena or court order $haot produce any informain designated in this action
as “CONFIDENTIAL” befae a determination by ¢hcourt from which the
subpoena or order issyathless the Party has obtained the Designating Party’s
permission. The Designating Party shoar the burden and expense of seeking
protection in that court of its confidentimaterial and nothing in these provisions
should be construed as authorizing oreemaging a Receiving Party in this Action
to disobey a lawful dective from another court.

11. A NON-PARTY’'S PROPOSENMATERIAL SOUGHT TO BE

PRODUCED IN THIS LITIGATION

(a) The terms of this Order arpgicable to information produced by @
Non-Party in this Action and designatesl“CONFIDENTIAL.” Such information

produced by Non-Parties in connectioithvthis litigation is protected by the

remedies and relief provided by this Ord&othing in these provisions should be
construed as prohibiting a Non-Paftym seeking additional protections.

(b) In the event that a Party igjtered, by a valid discovery request,
produce a Non-Party’s confidential infortiman in its possession, and the Party is
subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writing the Requesting Party and the No
Party that some or all of the information requested is subject to a confidentiality

agreement with a Non-Party;

-11-
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(2) promptly provide the Non-Party with a copy of the Stipulat
Protective Order in this Action, the relexaliscovery requesi(sand a reasonably
specific description of the information requested; and

(3) make the information requested available for inspection b
the Non-Party, if requested.

(c) If the Non-Party fails to seek a protective order from this Court
within 14 days of receiving the notice amccompanying information, the Receivin
Party may produce the Non-Party’s ddehtial information responsive to the
discovery request. If the Non-Party timesleeks a protective order, the Receiving
Party shall not produce any information inptsssession or control that is subject {
the confidentiality agreement with theohtParty before a determination by the
Court. Absent a Court order to the aamy, the Non-Party sttl bear the burden
and expense of seeking protection iis ttourt of its Protected Material.

12. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclose

Protected Material to any person or iryaircumstance not authorized under this
Stipulated Protective Order, the RecegyParty must immediately (a) notify in
writing the Designating Party of the unauthorizistclosures, (b) use its best effort
to retrieve all unauthorized copies of ftected Material, (c) inform the person
persons to whom unauthorizdiclosures were made df éhe terms of this Order,
and (d) request such person or perdorexecute the “Aknowledgment an
Agreement to Be Bound” attached hereto as Exhibit A.

13. INADVERTENT PRODUCTON OF PRIVILEGED OR

OTHERWISE PROTECTED MATERIAL

When a Producing Party gives nottoeReceiving Parties that certain

inadvertently produced material is subjecatolaim of privilege or other protection
the obligations of the Receng Parties are those set foih Federal Rule of Civil

Procedure 26(b)(5)(B). This provisionnst intended to modify whatever
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procedure may be established in anseaovery order that provides for production
without prior privlege review.

14. MISCELLANEOUS

14.1 Right to Further Relief.

Nothing in this Order abridges the rigiftany person to seek its modification

by the Court in the future.
14.2 Right to Assert Other Objections.

No Party waives any right it otherwise would object to disclosing or
producing any information or item on agsound not addressed in this Protective
Order. Similarly, no Party waives any right to object on any ground to use in
evidence of any of the mater@dvered by this Protective Order

14.3 Filing Protected Material.

A Party that seeks to file under seay@rotected Material must comply with

Local Civil Rule 79-5. Protected Materialay only be filed under seal pursuant tq a
Court order authorizing the sealing of thedfic Protected Material at issue. If a
Party’s request to file Protected Matewualder seal is denied by the Court, then the
Receiving Party may file the informatiamthe public record unless otherwise
instructed by the Court.

15. FINAL DISPOSITION

After the final disposition of this Action, as defined in paragraph 6, within 60

days of a written request by the Designafagty, each Receiving Party must return
all Protected Material to the Producing Party or destroy such material. As used|in
this subdivision, “all Protected Materialicludes all copies, abstracts, compilations,
summaries, and any other format reprodgar capturing any of the Protected

Material. Whether the Protected Matergteturned or destroyed, the Receiving
Party must submit a written certificationttee Producing Party (and, if not the same
person or entity, to the Designating Patiy)the 60-day deadline that (1) identifies

(by category, where appropted all the Protected Material that was returned or

13-
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destroyed and (2) affirmsdhthe Receiving Party has not retained any copies,
abstracts, compilations, summaries or ather format reproducing or capturing ar
of the Protected Material. Notwithstandithis provision, Counsel are entitled to
retain an archival copy of all pleadingsotion papers, trial, deposition, and hearir
transcripts, legal memorandaorrespondence, depositiand trial exhibits, expert
reports, attorney work product, and consultant and expert work product, even i
materials contain Protected Material. Aguch archival copies that contain or
constitute Protected Material remain subjediis Protective Order as set forth in
Section 6 (DURATION).

16. VIOLATION

Any violation of this Order may begunished by appropriate measures

including, without limitation, contempt proceedings and/or monetary sanctions.

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

DATED: October5, 2017 //M

H@SORABLE JOHN D. EARLY
United States Magistrate Judge
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AGREEMENT AND ACKNOWL EDGMENT TO BE BOUND
EXHIBIT A

| have read and understand the Stipatafor Protective Order and Protective

Order of the United States District CouCgntral District of California, entered on
the  day of 2017, in the case #filroy. v. Los Angeles
Unified School District Board of Education, et,allase No. CV16-9068 DMG
(JDE). A copy of the Stipation for Protective Ordema Protective Order has begn

delivered to me with my copy ofithAcknowledgement and Agreement to Be
Bound (hereinafter “Confidentiality Agreemt”). | agree to be bound by all the
terms of this Confidentiality Agreement.

| further agree to be bound by all tieems of the Stipulation for Protective
Order and Protective Orden@ hereby agree not to usedisclose the confidential
information or material (as defined byatiOrder) disclosed to me, except for
purposes of this litigation as required by the StipulatioriPfotective Order and
Protective Order. | further age and attest to my understiing that a breach of thig
Confidentiality Agreement may be directigtionable, at lawnd equity, and may

constitute a violation of the Stipulatidor Protective Order and Protective Order,

and | further agree that in the event | fail to abide by the terms of the Stipulation for

Protective Order and Protective Orderjfdrdisclose or make use of any
confidential information acquired duringigHitigation, | may be subject to civil
sanctions, including sanctions by way ohtempt of court, imposed by the Court
for such failure.

/11
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| further agree to submit to the jurisdiction of the United States District Court,
Central District of California for thpurpose of enforcing the terms of this
Confidentiality Agreement and Proteai®rder, even if such enforcement

proceedings occur after termination of this action.

Dated:

Sgnature

Name(Printed)

Sreet Address

Aty Sate Zip

Occupatioror Business
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