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UNITED STATES DISTRICT COURT
9
CENTRAL DISTRICT OF CALIFORNIA
10
11
MARY MARGARET GUNNESS- Case No. CV 16-09078-RA0O
12 || VALLANDINGHAM,
13 Plaintiff,
MEMORANDUM OPINION AND
14 V. ORDER
15 || NANCY A. BERRYHILL, Acting
Commissioner of Social Security,
16
Defendant.

17

18

19 || I INTRODUCTION

20 Plaintiff Mary Margaret Gunness-Vafidingham (“Plaintiff’) challenges the
21 || Commissioner’s denial of her applicatiéor a period of disability and disability
29 || insurance benefits (“DIB”). For the reasons stated|de, the decision of the
23 || Commissioner is REVERED and REMANDED.
o4 || 1. PROCEEDINGS BELOW
25 On August 10, 2011, Plaintiff filed @itle 1l application for DIB alleging
26 || disability beginning November 6, 2009. d#inistrative Record (“AR”) 47, 59-
27
28
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60.) Her application wadenied on January 19, 2012(AR 61.) On March 13,
2012, Plaintiff filed a written request rfdhearing, and a hearing was held
October 24, 2012. (AR 66, 648-668.) grResented by counsel, Plaintiff appea
and testified, along with a medical expand an impartial vocational expert. (A
607-68.) On November 15, 2012, themidistrative Law Judge (“ALJ") founc
that Plaintiff had not been under a digih pursuant to the Social Security AT
since November 6, 2009. (AR 22.) The ALJ's decision became i
Commissioner’s final decision when th@p@eals Council denied Plaintiff's reque
for review. (AR 4.)

Plaintiff filed an action in the Distrt Court on June 23, 2014. (AR 688-9
On March 26, 2015, the Court reversadd remanded thenatter for further
administrative proceedings. (AR 698-711.)

Another hearing was held on June 2616, where Plaintifagain appeares
and testified, along with a medical expand an impartial vocational expert. (A
602-47.) On August 17, 2016, the AlLJaagfound that Plaintiff had not bee
under a disability, pursuant to the Soc&dcurity Act, from November 6, 20(
through December 31, 2014, the d&st insured (“DLI”). (AR 595.) Plaintiff
filed this action on Decemb&t 2016. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity since dMember 6, 2009, the alleged onset 0
(“AOD”), through December 31, 2014, hertedast insured. (AR 587.) Atep

! This case is a “prototypease” that skips the reconsideration level of appeal.
59; Joint Stipulation (*JS”) 1, Dkt. No. 16.)

2 Persons are “disabled” for purposes etaiving Social Security benefits if the

are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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two, the ALJ found that through the date lastured, Plaintiff has the followin
severe impairments: degeagve disc disease of the cervical and lumbar s
areas; osteoarthritis of the bilateral hips; and obesit}) (At step three the ALJ
found that Plaintiff “did not have an airment or combination of impairmen
that met or medically equalethe severity of one of ¢hlisted impairments in 2
CFR Part 404, Subpart Rppendix 1.” (AR 589.)

Before proceeding to step four, the Afound that Plaintiff had the residu
functional capacity (“RFC”) to:

[L]ift and/or carry fifteen pounds occasionally and ten pounds
frequently, stand and/or walk up tour hours in an eight-hour
workday (no more than forty-five minutes at a time), and sit up to six
hours in an eight-hour workday (no more than forty-five minutes at a
time), with no more than occasional bending, stooping, crawling, or
climbing stairs, and no climbingdders, ropes, or scaffolds.

(Id.)
At step four, based on the Plaintiffs RFGd the VE’s testimony, the AL

found that Plaintiff was capable of pemiting past relevant work as an acco

manager, and therefore did not proceedtap five (AR 594.) Accordingly, the

ALJ found that Plaintiff had not been wrda disability from the AOD through th
date last insured. (AR 595.)
lll. STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), a distrmburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence, and & fginoper legal standards were appli

Mayes v. MassanarR276 F.3d 453, 458-59 (9th C001). “Substantial evidence

means more than a mere diia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqateapiate to support a conclusio

Lingenfelter v. Astrues04 F.3d 1028, 1035 (94@ir. 2007) (citingRobbins v. Sog.
Sec. Admin466 F.3d 880, 882 (9th Ci2006)). An ALJ can s&sfy the substantial
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evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]he Commissioner’'s decision cannbe affirmed simply by isolating

specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). “Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Se628 F.3d 1194, 1198 (9thir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d at
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sufiste our judgment for that of the ALJ.”). The Col
may review only “the reasornmovided by the ALJ in the disability determinati
and may not affirm the ALJ on a gma upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {® Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises three isgs for review: (1) whethehe ALJ properly assessg

Plaintiff's subjective complaints; (2yvhether the ALJ properly evaluated t
opinions of the treating and examining phiems; and (3) whether the ALJ erred
finding that Plaintiff can return to her past relevant work. (JS 2.)
Commissioner contends that the ALJ pedp evaluated Plaintiff's credibility
properly weighed medical opims, and properly found that Plaintiff can return
her past relevant work. $J17, 30, 47-48.) For theasons below, the Court agre
with Plaintiff on the issue of her subjeaizomplaints and remands on that grou
I
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A. The ALJ's Assessment of Plainff's Subjective Complaints Is Not

Supported By Substantial Evidence

Plaintiff argues that the ALJ improperti'scounted Plaintiff’'s complaints ¢
pain and failed to provide legitimateasons for finding Plaintiff's complaini

inconsistent with the evidence in the recofdS 2-3, 7.) The Commissioner argt

that substantial evidence supports tAéJ's determination that Plaintiff's

complaints are inconsistewith the evidence. (JS 7.)
1. Plaintiff's Testimony
At the administrative hearing, Plaintt#stified that she was 65 years old &
last worked full time in 2009. (AR 622.5he was laid off from her job and beg

receiving distributions from a long-termsdbility insurance policy. (AR 624-25.

Plaintiff testified that she was able teceive long-term dability due to hel
“injuries at the time.” (AR 625.) Plaintiff settled a workers’ compensation ¢
about two years after she stopped worki(R 625-26.) Plaintiff testified that sh
“‘wasn’'t able to” find other jobs drause she “couldn’t work any hoy
consistently.” (AR 625, 627.)

Plaintiff testified that her low back rda her “unable to sfor any length of
time” and her shoulders andakemade her unable to type and work on a compi
(AR 625.) Plaintiff testified that she waslalo sit for only about 15 or 20 minutg
before her back and shoulders preaednher from continuing without heay
medication. (AR 627-28.) She would thga lie down for “a couple of hours
before she could return to her tasks &bout another 20 minutes. (AR 62
Plaintiff testified that she had difficultysing the computer because of proble
sitting, and neck and shoulder pain that extended into heramthéingers. (AR
629.) Plaintiff testified that her hands wad “get a little numb” and she could tyy
for only about 10 or 15 minutesld() Plaintiff testified thatshe the type of worl
she did required about five to six hourstgbing during an eight-to-nine hour da

(Id.) Plaintiff also testified that she couthnd for only about 15 or 20 minutes 3
5
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time before she would “need to sit and maveund because of the low back pain.

(1d.)
Plaintiff testified that she had bedaking Vicodin or Norco for pain,

Meloxicam and ibuprofen for inflammatiomnd something tgsettle her stomac

after a couple of attacks of diverticulitifAR 630-31.) Plaintiff testified that the

medications made it “hard to concentranel avork.” (AR 631.) Plaintiff testifiec
that she would take her medication wheer Sknew [she] wasn’'going to have tg

sit for very long and [she] could go in alay down, not drive at that time.”ld()

Plaintiff “tried not to take it if [she ws] going to be goingnywhere” because the

medication made her sleepy and lessfohm@@out moving around. (AR 631-32.

-

Plaintiff also took medication for gastrointestinal problems. (AR 633-35.) Plaintiff

testified that her medications dwher feel fatigued. (AR 635.)

Plaintiff testified that her pain madehard for her to focus: when the pg

n

was at a high level, she could remdéacused for only about 10 or 15 minutes

before she would need to take her paedication. (AR 631.) Plaintiff testified

that her pain would be at aghi level when she was sittingld{ Plaintiff “needed

to be mobile,” and her “8sing and turning at night” caused her to be exhausted in

the morning. 1Id.) Plaintiff testified that her pa was like that every day. (AR

632.)

Plaintiff testified that she had “higiscomfort” that between 2010 and 2012,

and her doctor recommended surgery in 20{AR 636-37.) Plaintiff's surgery

was scheduled latein 2015, “for insurance reasonbé&cause Plaintiff would then
be eligible for Medicare. (AR 637.) Paiff testified that her doctor prescribed

her medication during the time until the surgeng.)(

2.  Applicable Legal Standards

“In assessing the credibility of a alaant’'s testimony regarding subjective

pain or the intensity of symptoms, tA&J engages in a two-step analysidfolina
v. Astrue 674 F.3d 1104, 1112 (9thir. 2012) (citingVasquez v. Astru&72 F.3d

6
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586, 591 (9th Cir. 2009)). “First, the Alodust determine whether the claimant |
presented objective medical evidenceaof underlying impairment which cou
reasonably be expected to produceghm or other symptoms allegedTreichler
v. Comm’r of Soc. Sec. Admiry75 F.3d 1090, 1102 (9tGir. 2014) (quoting
Lingenfelter 504 F.3d at 1036) (internal quotatiorarks omitted). If so, and if th
ALJ does not find evidence of malingerintge ALJ must provide specific, cle;
and convincing reasons for rejecting a rclant’s testimony regarding the sever
of his symptoms. Id. The ALJ must identifjwhat testimony was found n(
credible and explain what evidence undermines that testimoHwplohan v.
Massanarj 246 F.3d 1195, 1208 (9th Cir. 2001). “General findings
insufficient.” Lester 81 F.3d at 834.
3. Discussion

“After careful consideration of the ence,” the ALJ found that Plaintiff’

“medically determinable impairments cduteasonably be expected to cause

alleged symptoms,” but found that Plaifii “statements concerning the intensi

nas
d
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the
Y,

persistence, and limiting effects of thessenptoms are not entirely consistent with

the medical evidence and othevidence in theecord.” (AR 590.) The ALJ relie

on the following reasons: (1) Plaintiffs course of treatment, and (2) lac

objective medical evidence to support Hileged severity ofymptoms. (AR 590¢

93.) No malingering allegatn was made, and therefore, the ALJ’'s reasons mu
“clear and convincing.”
a. Reason No. 1: Plaintiffs Course of Treatment

The ALJ found that Plaintiffs coursef treatment did not support h
allegations, noting that Plaintiff “received little treatment” from her two physic
and reported that her back pain imprdweith conservative treatment. (AR 59
93.) The ALJ also noted that Plaintgftondition improved witlurther treatmen
after the date last insute which “casts additional doubt on the claimar

allegations of totally disabling symptomasd functional limitations.” (AR 593.

v

)
k of

St be

lans
2_
[

It’s




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

An ALJ may discount a claimant’s teeony based on routine and conservative

treatment. See Parra v. Astryet81 F.3d 742, 750-51 (9tir. 2007) (“[E]vidence
of ‘conservative treatment’ is suffemt to discount a claimant's testimo

regarding severity odn impairment.”);see also Meanel v. Apfel72 F.3d 1111

1114 (9th Cir. 1999) (rejecting a plaintiffsomplaint “that she experienced pain

approaching the highest level imagirgblas “inconsistent with the ‘minimal,

conservative treatment’ that she received”).

The ALJ noted that Plaintiff “receidelittle treatment” from Jeff B. Tirsch,

D.C., and Glenn E. Lowenberg, D.C. RA92.) The evidence does not support

this finding. Treatment records reveal ot€0 visits during the relevant period

November 6, 2009 through December 31, 2019ee( e.g.AR 189-205, 213-17|,

558-69, 981-98.) Plaintiff's frequency ofsuis varied from one to eight visits p

of

er

month, with only a few one-month gapedaone three-month gap in treatment.

(See, e.gAR 213-17, 982-85, 989-93.)
The ALJ stated that Dr. Tirsch abuted Plaintiff's delays in receivin
treatment to disputes with Pl&ffis insurance provider. (AR 59%eeAR 555.)

The ALJ observed, “It does not appear tramhnt sought treatment at free, pub

or low-cost facilities while she awaited tbecision of her insurance carrier.” (AR

J

C,

592.) However, there is no evidence teath alternative facilities and treatment

were available to Plaintiff. See Jones v. Astrudlo. CV 08-2860-CT, 2008 WIL

4609974, at *6 (C.D. Cal. OcflO, 2008) (rejecting an ALJ’s insistence that

an

uninsured claimant should have obtainew-cost treatment when no evidence

indicated that such treatment was i@@de). Moreover, when considering

treatment history, Social Security Rulidg-3p requires an ALJ to consider that

“[a]n individual may not beable to afford treatmem@nd may not have access to
I
I
I
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free or low-cost medical servicesSoc. Sec. Ruling 16-3p (Oct. 25, 2017), 2(
WL 5180304, at *10 (emphasis addéd).

The ALJ also noted that during a Mar2010 orthopedic evaluation, Plaint
told Phillip J. Kanter, M.D., that her baglain improved with rest, medications, h
showers, massages, andating pads. (AR 592-9%ee AR 301.) The ALJ

determined that this “evidence of iwed treatment” suggested that Plaintif

)17

ot

'S

symptoms “were not as serious as shegaliethrough the date last insured.” (AR

593.) Plaintiff testified at the hearingathshe had been prescribed Vicodin
Norco for pain and Meloxicam for idmmation. (AR 630, 637.) Treatme
records reveal a long history of Plafhalso taking varios other prescriptiof
painkillers and anti-inflammat®s, including Tramadol. See AR 263 (March
2011); AR 270 (May 2011); AR 276 (JuR011); AR 282 (Augus2011); AR 357
(September 2010); AR 377 (Novemi&11); AR 1083, 1106 (November 201+
AR 1085-86 (December 2013); AR 1108- (December 2014).) The ALJ
reliance on Plaintiff's single statement By. Kanter does not provide substant

evidence to support a conclusion thaaiftiff's treatment was conservative

“limited.” See Shepard v. ColyiNo. 1:14-CV-1166-SMS2015 WL 9490094, at

*7 (E.D. Cal. Dec. 30, 2015) (fding that a record thateflected “substantig
medical treatment and heavy reliance om paedication,” inaliding narcotics an(
Meloxicam, did not support a findinthat treatment was conservativ&®uiz v.
Colvin, No. CV 14-08867-AS, 2016 WL 471208t *6 (C.D. Cal. Feb. 5, 201¢
(finding that treatment was not conservativhen it consisted of taking Tramag
for pain, physical therapy, and a refetmban orthopedist for surgical options).
Finally, the ALJ observed that Plairft#f condition improve with continued

treatment, including hip surgerafter the date last sared. (AR 593.) The AL

3 Although the Ruling was republished tarch 2017, after the date of the ALJ
decision, the revisions to the IR were minor clarifications. See2017 WL

5180304, at *1. The revisions did ndte&t the quoted language, which wasii

effect on the date of the ALJ’s decision.
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noted that, because the evidence woulthldish disability aler the date las
insured, it was of “limited probative value.ld() Neverthelesghe ALJ concludeg
that the “evidence of improvement in tblaimant’s condition and functioning wit
treatment casts additional doubt on thembmt's allegations ofotally disabling
symptoms and functional limitations.’Id()

The ALJ must consider only impairmeriteat existed prior to the DLI, by
evidence that postdates the DLI canpoebative of pre-DLI disability. Turner v.
Comm’r of Soc. Sec613 F.3d 1217, 1228-29tf0 Cir. 2010) (citingSmith v.
Bowen 849 F.2d 1222, 1225 (9th Cir. 8 Although Plaintiffs DLI was
December 31, 2014, her Augu2015 left hip replacementsée 1041) is still
relevant to the determation of disability. See Logan v. ColviiNo. ED CV 12-

107-PJW, 2013 WL 5332454t *3 (C.D. Cal. Sept23, 2013) (“[B]ecause

Plaintiff's burden in this case was to ddish that he became disabled befq

December 31, 2008, his date last insurall] that his impairment lasted or W

h

14

Dre

as

expected to last for at least 12 months, énding date for purposes of the disability

analysis was December 31, 2009.” (citing 42 U.S.C. § 423(d)(1)(A)). In Nove
and December 2014—before Pigif’'s DLI—Plaintiff's orthopedic records note
that Plaintiff had severe degenerativénjodisease and may require a total
replacement in the next several mont(&R 1103-04, 1107-08.) Plaintiff testifie
that her surgery was scheduled late2@15 “for insurance reasons” because
would then be eligible for Medicare. (A887.) The fact that Plaintiff did indeg
undergo surgerysee AR 1022, 1041) is probativef the severity of her hif
condition when the surgery wescommended, before her DLI.

The ALJ noted that treatmerecords indicated that Plaintiff was improvi
and progressing well after her surgery. (AR 585:AR 863, 885, 895, 899, 904
1013-21.) However, this evidence of imapement is only relevant to Plaintiff]
hip condition. At the hearing, Plaintiffrimarily testified about pain in her lo

back, neck, and shoulders, as well as ablmiside effects of her medication&eé
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AR 625, 627-32, 635.) The evidence of Ridi's hip surgery and the subsequsd
improvement of her conditiomd functioning is not a legitimate reason to discr¢
Plaintiff's subjective complaintsbmut other symptoms and limitations.
The Court finds that this reason mt a clear and convincing reasq

supported by substantial evidence, tecdunt Plaintiff's subjective testimony.
b. Reason No. 2: Lack ofSupporting Objective Medical

Evidence

The remaining reason for discountinguitiff’'s subjective testimony—Ilac
of supporting objective evidence—cannot form the sole basis for discounting
testimony. See Burch400 F.3d at 681 (“Although lack of medical evidence car
form the sole basis for discounting paastimony, it is a factor that the ALJ ci

consider in his credibility analysis.”).

Nt
pdit

) pai
1not

The ALJ did not give clear and conving reasons, supported by substantial

evidence, for discounting &htiff's subjective testimony.Accordingly, remand i$

warranted on this issue.

B. The Court Declines to Address Plaintiff's Remaining Arguments

Having found that remand is warrantetthe Court declines to addre
Plaintiff's remaining arguments thdahe ALJ improperly evaluated physician
opinions and erred in finding that Plaintfn return to her past relevant woikee
Hiler v. Astrue 687 F.3d 1208, 1212 (9th Cir. 2Q012Because we remand the cg
to the ALJ for the reasons stated, weliecto reach [plainfi’s] alternative ground
for remand.”);see also Augustine ex rel. Ramirez v. AstiB® F. Supp. 2d 114}
1153 n.7 (C.D. Cal. 2008) (“[The] Court needt address the other claims plaint
raises, none of which would provide plaihtiwith any further relief than grante
and all of which can baddressed on remand.”).

C. Remand For Further Administrative Proceedings

Because further administrative review could remedy the ALJ's er

remand for further administrative proceedinggher than an award of benefits,

11

"4

SS

S

se

iff

rors,

S




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

warranted here.See Brown-Hunter v. Colvirf806 F.3d 487, 495 (9th Cir. 201
(remanding for an award of benefits is ayprate in rare ciamstances). Befor
ordering remand for an award of benefitgge requirements must be met: (1)
Court must conclude that the ALJ failéal provide legally sufficient reasons f
rejecting evidence; (2) the Court musinclude that the record has been fU
developed and further administrative predings would serve no useful purpo
and (3) the Court must cdnde that if the impropeyl discredited evidence wel
credited as true, the ALJ would be regd to find the claimant disabled ¢
remand. Id. (citations omitted). Even if all tke requirements are met, the Cqg
retains flexibility to remad for further proceedings “when the record as a wi
creates serious doubt as to whether tlanant is, in fact, disabled within th
meaning of the Social Security Actld. (citation omitted).

Here, remand for further administratiy@oceedings is appropriate. T
Court finds that the ALJ failed to prale clear and conviiteg reasons supporte
by substantial evidence to discolfaintiff's subjective testimony.

On remand, the ALJ shall reassess Pldissubjective allegions in light of
SSR 16-3p — Evaluation of Symptoms in Disability Claims, 2016 WL 111¢
(Mar. 16, 2016), which wodl apply upon remand. Th&LJ shall then reasses

Plaintiffs RFC in light ofthe reassessment of Plaifit subjective allegations and

proceed through step four and step fifajecessary, to determine what work,
any, Plaintiff is capable of performing.
V. CONCLUSION

IT IS ORDERED that Judgment shak entered REVERSING the decisi
of the Commissioner denying benefits)yd REMANDING the matter for furthg

proceedings consistent with this Order.
I
I
I
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IT IS FURTHER ORDERED that the Cledt the Court serve copies of thi

Order and the Judgment oounsel for both parties.
Rapells, 0. QL

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

DATED: Decemben3,2017

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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