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ers and Assoc., Inc. v. True Destiny, LLC et al

UNITED STATESDISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

NEMAN BROTHERS & ASSOC.,
INC., a California Corporation;

Plaintiff,
VS.

TRUE DESTINY, LLC, a New York
Limited Liability Company; ROSS
STORES, INC., D/B/A DD’S
DISCOUNTS, INC., a California _
Corporation; and DOES 1-10, inclusi

Defendants.

0989.013\9996

Case No.: 2:16-cv-09224-JFW-AJW

STIPULATION FOR PROTECTIVE
ORDER

Hon. John F. WaltelJudge Presiding

'Eron. Andrew J. Wistrich, Magistrate

Judge
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On stipulation of the Parties, theo@t enters a Protective Order in

matter as follows:

1. A. PURPOSES AND LIMITATIONS

Disclosure and discoveryctivity in this actio are likely to involv

production of confidential, proprietary, @rivate information for which spec
protection from public disclosure anfdom use for any purpose other t
prosecuting this matter would be warecht Accordingly, the parties h;
stipulated to and petitioned this Courtenter the following Stipulated Protec
Order. The parties acknowledge that this Order does not confer blanket prq
on all disclosures or responses to diggvand that the ptection it afford

extends only to the limited informah or items that are entitled under

applicable legal principles to treatment @mfidential. The parties have agf

that the terms of this Protective Ordemakhalso apply to any future volunt
disclosures of confidentighroprietary, or private information. The parties reg
their rights to object to or withholdng information, including confidenti
proprietary, or private information, cany other applicablgrounds permitted

law, including third-party riglst and relevancy. The niggs further acknowledg
as set forth in Section 12.3, below, tlias Stipulated Protective Order does
entitle them to file confidential infornian under seal; Civil Loal Rule 79-5 se
forth the procedures that must be foledvand the standardisat will be applig

when a party seeks permission from ¢oert to file material under seal.

B. GOOD CAUSE STATEMENT
This action involves claims for copght infringement under the Copyri
Act of 1976, Title 17 U.S.C., 8§ 10& segq. The parties, who are variou
manufacturers, licensors and vendors ofile designs, andmparel distributo

and retailers, are direct and/or indirexmpetitors of each other. In orde
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establish their claims and defenses, theigmintend to seek discovery regar

information which the parties deem camlantial, includingbut not limited to

information regarding sales, vendor ideas and preferences, customer iden

and preferences, import and export pragtiother financialinformation, and

potentially other commercially and mpetitively sensitive information.

ding

tities

There will also potentially be multipledepositions of the parties’ employees

or agents and third party vendors, cust@nécensees or clients and such pe

will likely be asked to answer questionsthese potentially sensitive subject a

'sons

[eas.

Because this matter will necessarily invoheguests for disclosure of confidential

information, a protective order is theved necessary to avoid any prejudice or

harm which would likely result if suchfiormation was disclosed in the absenc¢e of

the protections set forth herein. Accordingly expedite the flovaf information, t

facilitate the prompt resolution of disputes over confidentiality of disc

o]

overy

materials, to adequately protect infation the parties are entitled to Keep

confidential, to ensure that the partee® permitted reasonable necessary us

such material in preparation for and ie tonduct of trial, taddress their handli

ses of

ng

at the end of the litigatiomnd serve the ends of justi@protective order for such

information is justified in this matter.

2. DEFINITIONS

2.1 _Party: any party to this taan, including all of its officers,

directors, employees, consultants, retaiegderts, and outside counsel (and
support staff).
2.2 Challenging Party: a Party &ton-Party that challenges

designation of information or items under this Order.

2.3 Disclosure or Discovery Maial: all items or informatio

regardless of the medium or manner geteekastored, or maintained (includ

0989.013\9996 3

[PROPOSED] ORDER

their

the

ng,




© 00 N oo o0 A W DN P

N NN N NDNNNDNDNRRPRERRREPRR PR RB R
©® N O 00 M W NP O © 0 ~N O 0 M W N P O

among other things, testimony, transcriptstamgible things), that are produce
generated in disclosws®r responses to discovery in this matter.

2.4A *“Confidential” Information odtems: information (regardless

how it is generated, stored or maintih or tangible things that qualify
protection under Federal Rule of Civil Bealure 26(c), and as specified aboy
the Good Cause Statement.

2.4B “Attorneys’ Eyes Only”: A Designating Party may o
designate material ATTORNEYS’ EYES ONLtit deems that disclosure of s

material to another person or party woblel injurious to the commercial inters

of the designating entity under the stamdaof Rule 26 and that the matg
contains highly propriety technical or teadecret or business information so
the risk of improper use or disclosureawother party outweighs the right of
party to review such information.

2.5 Receiving Party: a Party that receives Disclosure or Dis

Material from a Producing Party.

2.6 Producing Party: a Party mon-party that produces Disclog

or Discovery Material in this action.

2.7 Designating Party: a Pgartor non-party that designg

information or items that it produces in degures or in responses to discove
“CONFIDENTIAL” or “A TTORNEYS’ EYES ONLY.”

2.8 _Protected Material: any Disslare or Discovery Material tf
is designated as “CONFIDENTIALSr “ATTORNEYS’ EYES ONLY.”

2.9 Expert: a person with spdaad knowledge or experience

matter pertinent to the litigation who has beetained by a Party or its counsé

serve as an expert witness or as a conduitathis action. This definition inclug

a professional jury or triatonsultant retained in coaation with this litigation.

The expert withess or consultant may beta past or a current employee o

Party (including any affiliate or related entities) adverso the Party engaging
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expert witness or consultant, or someorm\at the time of retention is anticipa
to become an employee of the Party l(iding any affiliatesor related entitie

adverse to the Party engaging tlipeat witness or consultant.

ted
S)

2.10 Professional Vendorgersons or entities that provide litigation

support services(g., photocopying; videotaping; traasing; preparing exhibits
demonstrations; organizing, stag, or retrieving data iany form or medium; et

and their employees and subcontractors.

3. SCOPE

The protections conferred by this Stipulation and Order cover no

Protected Material (as defide@bove), but also any information copied or extr;
therefrom, as well as all copies, excergtanmaries, or compilations thereof,
testimony, conversations, or presentations lfigsor counsel to or in litigation

in other settings that might reveal Protected Material.

4. DURATION

Once a case proceeds to trial, alltled information that was designate

confidential or maintained pursuant tims protective order becomes public
will be presumptively available to all meens of the public, including the pre
unless compelling reasons supported becgw factual findings to proce

otherwise are made to the trial judge in advance of the tealKamakana v. C

or

C.)

t only
acted
plus

or

d as
and
PSS,
ed

and County of Honolulu, 447 F.3d 1172,80-81 (9th Cir. 2006) (distinguish

“‘good cause” showing for sealing documents produced in discovery

“‘compelling reasons” standard when iterelated documents are part of g
record). Accordingly, the terms ofishprotective order do not extend beyonc
commencement of the trial.

Even after the termination of this tem, the confidenélity obligation

imposed by this Order shall remain @ffect until a Designating Party agi
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otherwise in writing or a court order othes& directs. Final disposition shal

be

deemed to be the later of (1) dismissal of all claims and defenses in this|Action,

with or without prejudice; and (2) fingildgment herein after the completion [and

exhaustion of all appeals, rehearings, nedsa trials, or reviews of this Actipn,

including the time limits for filing any mains or applications for extensior

time pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

of

5.1 Exercise of Restraint andare in Designating Material for

Protection. Each Party or non-partyathdesignates information or items

for

protection under this Order msiutake care to limit any such designation to specific

material that qualifies under the appraepei standards. A Designating Party must

take care to designate for protection dflgse parts of material, documents, items,

or oral or written communications thgualify — so that other portions of {the

material, documents, items, or comnuations for which protection is not

warranted are not swept unjustifialvlythin the ambit of this Order.

5.2 Manner and Timing of Degiations. Except as otherwise

provided in this Ordersge, e.g., second paragraph of section 5.2(a), below), |or as

otherwise stipulated or dered, material that quabk for protection under this

Order must be clearly so designated betbeematerial is disclosed or produced.

Designation in conformity with this Order requires:

(@) for information in dagmentary form (apart fragm

transcripts of depositions or other pretaaltrial proceedings), that the Producing

Party affix the legend “CONFIDENTIALor “ATTORNEYS’ EYES ONLY” at

the top or bottom of each page tkantains protected material.

A Party or non-party that rkas originals or copies |of

documents or materials available forspection need not designate themn

protection until after the inspecting Partyshadicated which material it intends
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copy. During the inspectioand before the designatioal] of the material ma
available for inspection shall be deemh“ATTORNEYS’ EYES ONLY.” Afte
the inspecting Party has iddied the documents it wasitopied and produced,

Producing Party must designate, eithewirting or on the record (at a depositi

which documents, or portionthereof, qualify for protdémn under this Order.

Then the Receiving Party must affihe “CONFIDENTIAL” or “ATTORNEYS
EYES ONLY” legend at the top of eaatopied page that contains Prote
Material. If only a portion or portions ahe material on a page qualifies
protection, the Producing Party also malstarly identify the protected portior
(e.g., by making appropriate markings inetimargins) and must specify, for €
portion, the level of protection beingsserted (either “CONFIDENTIAL”
“ATTORNEYS’ EYES ONLY").

(b) for testimony given in deposition or in other pretri:

cted

for

(s)
ach

or

al or

trial proceedings, that the Party or non-party offering or sponsoring the tes

identify on the record, before the oboof the deposition, hearing, or o
proceeding, all protected testimony,dafurther specify any portions of

testimony that qualify as “CONFIDENTIALor “ATTORNEYS’ EYES ONLY]
When it is impractical to identify sepaety each portion of testimony tha
entitled to protection, and when it appetliat substantial portions of the testim
may qualify for protection, the Party or nparty that sponsors, offers, or gives
testimony may invoke on the record (bief the deposition or proceeding
concluded) a right to have up to 30 dagsidentify the specific portions of

testimony as to which protection is sougimd to specify the level of protect
being asserted (“CONFIDENTIAL” ofATTORNEYS' EYES ONLY”). Only
those portions of the testimony that aepropriately designated for protec
within the 30 days shall be covered by the provisions of this Stipulated Pr¢
Order.
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Transcript pages containind’rotected Material must
separately bound by the courpogter, who must affix to the top of each such
the legend “CONFIDENTIAL” or “ATTORNE'S’ EYES ONLY,” as instructg
by the Party or non-party offering opansoring the witness or presenting
testimony.

(c) for information produced in some form other

be

page
ad
the

than

documentary, and for any other tangible itethsit the Producing Party affix i

prominent place on the exterior of thentainer or containers in which
information or item is stored thegend “CONFIDENTIAL” or “ATTORNEYS
EYES ONLY.” If only portons of the information or item warrant protection
Producing Party, to the extent practigabshall identify the protected portic
specifying whether they qualify @&CONFIDENTIAL” or as “ATTORNEYS
EYES ONLY.”

5.3 Inadvertent Failures to Dgseate. If timely corrected,

inadvertent failure to designatequalified information or items
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” does not, standing alo
waive the Designating Party’s right to sezyrotection under this Order for s
material. If material is appropridye designated as “CONFIDENTIAL”
“ATTORNEYS’' EYES ONLY” after the material was initially produced,
Receiving Party, on timely notification t¢iie designation, must make reasor
efforts to assure that the material is teelah accordance with the provisions of
Order.

6. CHALLENGING CONFICENTIALITY DESIGNATIONS

N a
the

| the

ns,

an
as
ne,
uch
or
he
1able
this

6.1 _Timing of Challenges. Any Rgor Non-Party may challenge a

designation of confidentialityat any time that is corsdent with the Court
Scheduling Order.
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6.2 Meet and Confer. The Challenging Party shall initiat

dispute resolution process umd@cal Rule 37.1 et seq.

6.3 The burden of persuasion amy such challenge proceed

e the

ling

shall be on the Designating Party. Frma$é challenges, and those made fd

r-an

improper purpose (e.q., to harass opase unnecessary expenses and burdé

eNS ON

other parties) may expose the Chadimg Party to sanctions. Unless

the

Designating Party has waived or withdrawhe confidentiality designation,

all

parties shall continue tofard the materiain question the level of protection

to

which it is entitled under the Producing R&atdesignation until the Court rules

on

the challenge.

7. ACCESS TO AND USEF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may use Prot

Material that is disclosed or producéy another Party or by a non-party
connection with this case only for prosengti defending, orteempting to sett
this litigation. Such Proteetl Material may be disclodeonly to the categories
persons and under the conditiatesscribed in this OrderWhen the litigation h
been terminated, a Receiving Party mushgly with the provisions of section
below (FINAL DISPOSITION).

Protected Material must be stdr and maintained by a Recei\
Party at a location and in a secure mannat émsures that access is limited t¢

persons authorized under this Order.

7.2 Disclosure of “CONFIDENHAL” Information or Items.

Unless otherwise ordered by the Courtpermitted in writing by the Designat
Party, a Receiving Party may disclosay information or item designa
“CONFIDENTIAL” only to:
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(@) the Receiving Party’soutside counsel, as well
employees of said outside counsel to whibms reasonably necessary to disg
the information for this litigation;

(b) the officers, directors, and employees (including in-|
counsel) of the Receiving Party to whom thsare is reasonably necessary fof
Action;

(c) Experts (as defined inighOrder) of the Receiving Pg
to whom disclosure is reasonably necess$aryhis litigation and who have sigf
the “Acknowledgment and Agreemeon Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff;

()  professional jury or triaconsultants, mock jurors, 4
Professional Vendors to whodisclosure is reasonably necessary for this litig
and who have signed thAcknowledgment and Agreeemt to Be Bound” (Exhik
A);

(g) during their depositions, witnesses in the action to \
disclosure is reasonably necessary @hd have signed th&cknowledgment ar
Agreement to Be Bound” (Exhibit A)Pages of transcrilbledeposition testimo
or exhibits to depositions that revdaiotected Material nai be separately bol
by the court reporter and maypt be disclosed to anyoe&cept as permitted un
this Stipulated Protective Order; and

(h) the author of the documeat the original source of f{
information.

7.3 Disclosure of “ATTORNE® EYES ONLY” Information ¢

as

lose

ouse
this

Irty

ned

And
ation
Dit
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ind
der

he

)’r

Items. Unless otherwise ordered by @eurt or permitted in writing by t
Designating Party, a Receiving Party yndisclose any information or it
designated “ATTORNEYSEYES ONLY” only to:
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(@) the Receiving Party’soutside counsel, as well
employees of said outside counsel to whibms reasonably necessary to disg
the information for this litigation;

(b) Experts (as defined inighOrder) of the Receiving Pg
to whom disclosure is reasonably necessaryhis litigation and who have sigf
the “Acknowledgment and Agreemeon Be Bound” (Exhibit A);

(c) the court and its personnel;

(d) court reporters and their staff;

(e) professional jury or triaconsultants, mock jurors, ¢

Professional Vendors to whodisclosure is reasonably necessary for this litig

and who have signed thacknowledgment and Agreeemt to Be Bound” (Exhibi

A);(f) during their depositions, witnessiesthe action to whom disclosureg i

reasonably necessary anttiavhave signed the “Ackndedgment and Agreem
to Be Bound” (Exhibit A). Pages of trearibed deposition testimony or exhibit

depositions that reveal Protected Materalst be separatelyound by the col

reporter and may not be disclosed danoyone except apermitted under thi

Stipulated Protective Order; and
(g) the author of the documeat the original source of f{

information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERE

as

lose

Irty

ned

and

ation

he

PRODUCED IN OTHER LITIGATION

If a Receiving Party is served with abgwena or an ordessued in oth

litigation that would compel disclosure afy information or items designatiot
this case as CONFIDENTIAL or ATORNEYS’' EYES ONLY, the Receivi
Party must promptly notify the Designatingr®a Such notification must includ
copy of the subpoena or court order. eTReceiving Party also must immedig

inform in writing the Party who caused thebpoena or order to issue in the ¢
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litigation that some or all of the materieabvered by the subpoa or order is tl
subject of this Protective Order. Ilddition, the Receiving Party must delivg
copy of this Stipulated Protective Ordeopmptly to the Party in the other ac
that caused the subpoena or order smes The Received Party must coop
with respect to all reasonable proceduseaght to be pursued by the Design:
Party whose Protected Material may be affected.

If the Designating Party timely seekspeotective order, the Party ser
with the subpoena or countder shall not produce any information designat
this action as “CONFIDENTIAL” or*ATTORNEYS’ EYES ONLY” before
determination by the court from whichettsubpoena or order issued, unles
Party has obtained the Designating Pamgsmission. The Designating Party s
bear the burden and experseseeking protection in thabourt of its confidenti
material and nothing in these provisiosisould be construed as authorizin
encouraging a Receiving Party in thistido to disobey a lawful directive frg

another court.

9. A NON-PARTY'S PROTECTEDMATERIAL SOUGHT TO BE#

ne
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s the
hall
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g or

bIm

PRODUCED IN THIS LITIGATION
(@) The terms of this Order are #ipable to information produced b
Non-Party in this case and desigmats “CONFIDENTIAL” or “ATTORNEYS
EYES ONLY.” Such information producday Non-Parties in connection with 1

litigation is protected by the remedies anliefeorovided by this Order. Nothing
these provisions should be construgsl prohibiting a Non-Party from seel
additional protections.

(b) In the event that a Party is reeual, by a valid discovery request
produce a Non-Party’s confidential infortiean or Items in its possession, and
Party is subject to an agreement with tion-Party not to produce the Non-Pal

Confidential Information or Items, then the Party shall:
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(1) promptly notify in writing the Requesting Party and the N
Party that some or all of the informatioequested is subject to a confidenti
agreement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipu
Protective Order in this Action, the reletaliscovery request(s), and a reasor
specific description of the information requested; and

(3) make the information requedtavailable for inspection by
Non-Party, if requested.

(4) If the Non-Party fails to seek protective order from this cg
within 14 days of receiving the nod and accompanying information,
Receiving Party may produce the Non-Partgonfidential information or ltel
responsive to the discovery requesttié Non-Party timely seeks a protec
order, the Receiving Party ahnot produce any inforntian in its possession
control that is subject to the confidefityaagreement with th Non-Party beforg
determination by the court. Absent a doarder to the contrary, the Non-P
shall bear the burden and expense of seeking protection in this cour

Protected Material.

10. UNAUTHORIZEDDISCLOSURE OF PRTECTED MATERIAL

If a Receiving Party learns that, bpadvertence or otherwise, it

disclosed Protected Material to any @&rsr in any circumstance not author
under this Stipulated Protective Orddre Receiving Party must immediately
notify in writing the Designatig Party of the unauthorizetisclosures, (b) use
best efforts to retrieve all copies of the Protected Material, (c) inform the pe
persons to whom unauthorizdbclosures were made df the terms of this Ords
and (d) request such pers or persons to executbe “Acknowledgment a

Agreement to Be Bound” that is attached hereto as Exhibit A.
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11. INADVERTENT PRODUCTON OF PRIVILEGED O

R

OTHERWISE PROTECTED MATERIAL

When a Producing Party gives matito Receiving Parties that certain

inadvertently produced material is sedtf to a claim of privilege or other

protection, the obligations of the ReceaigiParties are thosetderth in Feder
Rule of Civil Procedure 26(b)(5)(B). T provision is not intended to moc
whatever procedure may lestablished in an e-discayeorder that provides 1
production without prior privilege reviewRursuant to Federal Rule of Evide
502(d) and (e), insofar asetlparties reach an agreementthe effect of disclosu
of a communication or information covereg the attorney-client privilege or wq
product protection, the pa#s may incorporate their agreement in the stipt

protective order submitted to the court.

12. FINAL DISPOSITION

Unless otherwise ordered or agrdedin writing by the Producing Pay

within 60 days after the fihdermination of this actiongach Receiving Party m
return all Protected Material to theroducing Party or destroy the Prote
Material. As used in thisubdivision, “all Protected Material” includes all coy

abstracts, compilations, summaries or aftyer form of reproducing or captuf

Al
lify

or

nce
Ire
brk

Ilated

ty,
ust
cted

Dies,

ing

any of the Protected Material. Notwithisting this provision, counsel are entitled

to retain an archival copy of all plaads, motion papers, transcripts, I
memoranda, correspondence attorney work producteven if such materi:
contain Protected Material. Any such aweh copies that contain or constif
Protected Material remain subject to tRitective Order as séorth in Section
(DURATION), above.
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13. MISCELLANEOUS
13.1 Right to Further Relief. Natlg in this Order abridges the ri

of any person to seek its modification by the Court in the future.

ght

13.2 Right to Assert Other Objections. By stipulating to the entry of

this Protective Order no Party waives arghtiit otherwise would have to objeqt to

disclosing or producing any informatiar item on any ground not addressed in

this Stipulated Protective Order. Similgrho Party waives any right to objec

[ ON

any ground to use in evidence of anytl®é material covered by this Protective

Order.

13.2 Filing Protected Material. A Pgarthat seeks to file under geal

any Protected Material must comply withvil Local Rule 79-5. Protected Mate

rial

may only be filed under seal pursuant tooart order authorizing the sealing off the

specific Protected Material at issue. If ati?a request to file Protected Material

under seal is denied by the court, them Receiving Party may file the informa
in the public record unless otherwise instructed by the court.
I

I
PURSUANT TO STIPULATION|T IS SO ORDERED.
Dated: March 13, 2017 By: :3‘ ' &w"m
Hon. Andrew J. Wistrich,
Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
L, [print

name], of I¢

full address], declare under penalty of perjtinat | have read in its entirety
understand the Stipulated Protective O@rtlext was issued by the United St
District Court for the Central Distt of California in the case oNEMAN
BROTHERS & ASSOC., INC., v. TRUE DESTINY, LLC, Case No. 2:16-cv-092’
JFW-AJW. | agree to comply with and tee bound by all of the terms of
Stipulated Protective Order and | undargl and acknowledge that failure t¢
comply could expose me to sanctions aadishment in the nature of contemy
solemnly promise that | will not disclose any manner any information or it
that is subject to this Stipulated Prditee Order to any person or entity excef

strict compliance with the pwisions of this Order.

| further agree to submit to the jurislon of the United States Distf

Court for the Central District of Californfar the purpose of enforcing the term
this Stipulated Protective Order, eversifch enforcement pceedings occur af

termination of this action.

| hereby appoint [print fu
name] of [print
address and telephone numbas] my California agent foservice of process

connection with this action or any prodagys related to enforcement of

Stipulated Protective Order.

Date:

City and State where sworn andrsed:
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Printed name:

Signature:
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