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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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Inre: LA CASA D LA RAZA, INC., |Case No. CV 16-09437 -AB
Debtor Adversary Bktcy Case No. 16-01040 PC
Bkcty Case No. 9:16-bk-10331 PC
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TOMAS CASTELO,
ORDER AFFIRMING
Appellant, BANKRUPTCY COURT'S ORDERS
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LA CASA DE LA RAZA, INC.,
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Appellant Tomas Castelo (“Appellarmt “Castelo”) appeals the bankruptcy
court’s (“court”) November 3, 2016 Order (Dkt. No. 3@h Plaintiff’'s Motion for
Sanctions and Entry of Default of Bdllefendants, and its @ember 8, 2016 Order
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(Dkt. No. 55) denying Appellant’s Motioior Reconsideration of the November 3,

N
S

2016 Order. Castelo filed an opening brig¢btor/Appellee La Casa de la Raza (“La

N
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Casa”) filed a responsive brief, and Castelo filed a réplipon review of the partie

N
(o)}

! All “Dkt. No.” references are to thdocket of the adversary case, 16-ap-01040-PC.
> The parties’ filings are deficient inveal respects. First, neither party included
the excerpts of record as required by Fed. R. Bankr. P. 8018(b). Nor did the parties’
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filings and the bankrupy docket, the CouAFFIRMS. .
l. BACKGROUND
The following facts are taken from tparties’ briefs and documents filed

below, particularly La Cass August 16, 2016 Motion to Compel and for Sanction

(Dkt. No. 18) ; the September 15, 2016 Orglemting that Motion (Dkt. Nos. 24, 25);

La Casa’s Septemb80, 2016 Motion for Terminatin§anctions (Dkt. No. 28); the
October 20, 2016 Supplemental DeclaratiofEnt Bensamochian in Support of La
Casa’s Motion for Terminating Sanctioff8ensamnochian Decl.,” Dkt. No. 35);
Castelo’s untimely November 2, 201@avsition to La Casa’s Motion for
Terminating Sanctions (Dkt. No. 36); theurt’s November 3, 2016 Order Granting
La Casa’s Motion (Dkt. No. 37); Casteld®vember 14, 2016 Motion to Reconsid

(Dkt. No. 40) and documents filed in conhen therewith (Dkt. Nos. 44, 48, 50-52);

and the court’'s December 8, 2016 Order Granting in Part and Denying in Part tk
Motion to Reconsider (Dkt. No. 53). The@t has also considered the transcripts
from the November 3, 2016 hearing (Dkib. 74) and from the December 8, 2016
hearing (Dkt. No. 76).

On May 5, 2016, Debtor/Appellee La$zade la Raza (“La Casa”) filed an
adversary proceeding against its lienhol&G Leasing, Inc. (“MLG”) and MLG’s
principal Tomas Castelo (“Castello”)See Compl. (Dkt. No. 1.) Atissue in the
adversary proceeding was whether Castelm had acted as cowgidor La Casa on
many previous occasions, took an adveeseisty interest in his client La Casa
without proper disclosures in violation G&lifornia Rule of Professional Conduct 3
300, and committed breach of contract and fraad.

Starting May 13, 2016, La Casa sernmdCastelo Requests for Admission
(“RFA”") and Requests for Prodtion of Documents (“RPD” Castelo received

memoranda consistently support their asgestiwith citations to the record; rather,
there are occasional references to th&keboumbers, but most of the parties’
assertions lack citations.
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several extensions to pand but La Casa found his responses unsatisfactory, an

moved to compel. Castelo did not filéimely response to the motion to compel and

failed to appear at the September 15, 20d#ring for it, so that same day, the

bankruptcy court grantedehmotion and ordered Castelo to produce the requested

documents and a privilege legthin 14 days, that is, by peember 29, and to pay L
Casa its attorneys’ fees inced for the motion to compel.
On September 29, Castelo’s counsebied La Casa that he had mailed the

discovery package that same day, whicls tiee due date. A receipt that Castelo’s

counsel later produced showsitlne mailed the discovergsponses via 2-day priority

mail at 7:00 p.m., whicks after business hours.

On September 30, La Cafsled a motion for ternmating sanctions on the

ground that Castelo did not comply with the September 15 court order. La Casa’s

counsel received Castelo’s discovery ondbet 3, but due to the Rosh Hashanah
Holiday, did not review it until October 4Jpon reviewing the discovery, La Casa’
counsel found it to be deficient in numerausys: page 2 wasissing, there were

numerous claims of privilege yet no pragle log was included despite the express

court order to produce one, the pages weteBates stamped, certain documents were

redacted without explanation, and thereefe/no verifications accompanying any of

the documents, which essentially rergdihe responses meaninglesSee
Bensamochian Decl. p. 3.a Casa brought Castelo’sgoluction and its deficiencies
to the court’s attention in an Octaoli#0), 2016 supplemental declaration.

Castelo did not timely oppose La Casaistion for terminating sanctions.
Instead, he filed an admittedly untimelgpmsition on November 2 (Dkt. No. 35), th
day before the hearing. It appears that before the hearing, the bankruptcy judg
entered a final order granting the motionterminating sanctions on the ground th
Castelo did not timely oppose ifee 11/3/2016 Transcript (Dkt. No. 73).

* The Order also grantéerminating sanctions as to MLG Leasing but that was &
error so the court vacated that part of@reler and it is not relevant to this appeal.
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Thereafter, Castelo filed a Motion fReconsideration. Castelo’s counsel

argued, in effect, that he was preoccupiéith wertain family medical issues and thus

missed the deadline to oppose the sanctionsomotie also saithat he believed he

did timely provide his response to La CadaRD when he mailed it the same day it

was due. A Declaration of Counsel Tony Fkiscfiled with the motion also attempted

to argue that the response was adequadegh this argument is quite difficult to

follow.

D

At the hearing on the motion for reconsiakgon, the court determined that there

was no clear error (the basis of the motiondler Rule 59 given the facts before it an

November 3, including Castelo’s failureftle a timely opposition. The court also
found that reconsideration was not wareshtinder Rule 60(b)’'s excusable neglect

standard because although counsel sta¢adas out of town attending to family

health issues up to September 22,dpposition was no due until October 20, about a

month later. He concluded that no facts ia tbcord established that the failure to
a timely opposition was excusable neglethe court also noted that Castelo had a
track record of non-compliance with coortlers and missing deadlines, and that t
had an impact on the judicial proceedings gdorgvard. Finally, the court also stat

that even if Costelo could show excusable neglect for his failure to oppose the

sanctions motion, he did not demonstrat this production of documents did in fact

comply with the September 14 order compejlhim to respond. The court also no
that the same discovery dispute had baegoing for months without resolution, an
that Costelo failed to respond to LaZidas counsel’'s multiple attempts to
communicate with him since filing the moti for sanctions. Nor did Castelo attem
to cure the defects in his discovergpenses while the mot for sanctions was
pending. Based on Castelo’s unexcusedraila oppose the sanctions motion, the
ultimate insufficiency of Castelo’s discoyeresponses, the ongoing nature of the
dispute and Castelo’s failures to work with Raza to resolve ithe court found that

termination remained an appropriggnction and denied the motion for
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reconsideration.
Il LEGAL STANDARD
The Court construes the Notice of Aga as appealing both the order granting
terminating sanctions and the ordienying reconsideration thereof.
Discovery sanctions, including terminagi sanctions, are reviewed for an abuse
of discretion. Connecticut Gen. Life Ins. Co. v. New Images of Beverly Hills, 482 F.3d
1091, 1096 (9th Cir. 2007).
A denial of a motion for reconsideratti is also reviewed for an abuse of
discretion. 389 Orange . Partnersv. Arnold, 179 F.3d 656, 661 (9th Cir. 1999)
lll.  DISCUSSION
The court did not abuse its discretimnentering terminating sanctions against

Castelo. The Ninth Circuit has establisheskhof five factors that a court should

—F

consider to determine wheth@&a case-dispositive sanctiomder Rule 37(b)(2) is jus
‘(1) the public’s interest in expeditious résion of litigation; (2) the court’s need tg
manage its dockets; (3) the risk of pregelio the party seeking sanctions; (4) the
public policy favoring disposition of cases their merits; and (5) the availability of

less drastic sanctions.'Connecticut Gen., 482 F.3d at 1096 (citation omitted).

<

Here, the court had before its La Casaiotion for sanctions setting forth hov
Castelo violated the September 15 Ordengelling Castelo to respond to La Casals
RPD and explaining how those violatioceused La Casa puoejice—factors that
inform the sanctions decision. Castdid not file a timely opposition to the motion
for sanctions—it was due 14\gabefore the hearing, and he filed an opposition the
day before, which the court did not learruatil after it issued its order. The court
did not consider the untimely oppositiand entered a final order granting the
terminating sanction befotae hearing. Where a iy fails to timely oppose a
motion, the court may deem it as corteento and grant it on that basiSee Local
Bankruptcy Rule 7013-1(h) (“Failure to FiRequired Document&xcept as set forth

in LBR 7056-1(g) with regard to motions for summary judgment, if a party does not
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timely file and serve documenthe court may deem this to be consent to the granting
or denial of the motion, as the case may)beHere, not only did Castelo not oppose
the sanctions motion timely, Hailed at all to oppose thmotion to compel discovery
responses—either by filing a brief or by appegiat the September 15 hearing. Thus,
that Castelo would decline to oppose a mow@s not unusual in this case. Also, La

Raza's counsel did inform the court in hist@aer 20 declaration that Castelo sent an
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untimely response to the RPD, but thavas woefully inadequate and Castelo’s
counsel refused to respond to his numsreffiorts to address the deficienci€ee
Bensamochian Decl. The cowvas therefore well withiits discretion to deem
Castelo’s failure to timely oppose the stames motion as consent to it.

Nor did the court abuse its discretiondi@nying the motion for reconsideration.

The court construed the motion for recoesation as invoking Rule 59’s clear error

standard and Rule 60’s excusable neglectddrd. As the above discussion indicates,

based on the record then before it, the caad well within its dscretion to terminate
Castelo based on his discovery violatiansl failure to oppose the motion, so that
ruling is not clear error. Thcourt likewise was well withirts discretion to find that
Castelo did not establish excusable ndgdiechis failure to oppose the sanctions

motion: although counsel was occupied wWemily medical issues earlier, the record
suggested that those concluded aboutekviefore La Razfiled its sanctions
motion, so Castelo’s counsel's explanationhis failure to oppose was not adequate
to establish excusable negletikewise, Castelo’s counselfailure to respond to La
Raza’s counsel’'s many attempts to addrthe deficient discovery responses
reasonably reinforced the conclusion thigtfailure to oppose the sanctions motion
was not excusable neglect.

Castelo argues, perhaps as to both the sanctions order and the denial of

reconsideration, that La Raza’s motion temminating sanctions itself violated Loca
Bankruptcy Rule 7026-2 because it did mmiude the request for production of

documents. He argues that the court khbave denied the motion on that basis
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alone. However, La Raza mastthat when it filed the sanctions motion on Septem
30, it had not received any discovery respongegstsoever, so the exact contents o
discovery requests themselwesre not in issue, doa Raza was barred by Local
Bankruptcy Rule 7026-2 from filing then®ee Local Bankruptcy Rule 7026-2a
(“The following discovery documents . must not be filed with the clerk until thereis
a proceeding in which the document . . . isinissue: (5) Requests for the production
documents or to inspect tangible things) (€mphasis added). La Raza'’s applicat
of the rule to its circumstances was @able. Furthermore, the court was well
within its discretion to grant the moti@ven though it lackethe RPD, especially
because Castelo did not timely oppose th&onar respond to La Raza’s counsel |
the interim.
IV.  CONCLUSION
For the foregoing reasons, the OrdersAfEIRMED.

(B

HONORABLE ANDRE BIROTTE JR.
UNITED STATES DISRICT COURT JUDGE

Dated: September 26, 2017
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