Gary Davis v.

© 00 N OO O A W DN P

N NN DN DN DNNDNR R R B R B B B B
N~ O 00N N P O © 0 N O 0 W N B O

\Val-Mart Stores Inc et al

MINNARD BOSCH LLP

4100 Redwood Road #145
Oakland, CA 94619

(510) 479-1475 Telephone
(415) 358-5588 Facsimile
carlaminnard@minnardlaw.com
carolebosch@minnardlaw.com

Attorneys for Plaintiff
GARY DAVIS

GARY DAVIS,

Plaintiff,
VS.

Carla V. Minnard, Esq. (CSB No. 176015)
Carole M. Bosch, Ep (CSB No. 239790)

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

Case No.: 2:16-CV-9480-JFW (AJWX

PLAINTIFF'S PROPOSED
STATEMENT OF DECISION
REGARDING MOTION TO

Doc. 37

)
)
)
)
)
WAL-MART STORES INC; ) REMAND
HUFFY CORPORATION; EBONY )
STOREY; and DOES ONE ) Date: February 13, 2017
THROUGH TEN. ) Time: 1:30 p.m.
) Courtroom: 7AHon. John F. Walter
Defendants. ) Action Filed: November 16, 2016
) Trial Date: December 5, 2017
)
l. INTRODUCTION

Plaintiff seeks remand of this puredtate-law case. Defendants Wal-M
Stores Inc. (hereinafter “Wal-Mart”) anduffy Corporation (hereinafter “Huffy’
contend that Plaintiff fraudulently jo&al Defendant Ebony Storey, a Wal-Mar

1-

Aart

PLAINTIFF'S STATEMENT OF DECISION
REGARDING MOTION TO REMAND

Dock

bts.Justia.com


https://dockets.justia.com/docket/california/cacdce/2:2016cv09480/666337/
https://docs.justia.com/cases/federal/district-courts/california/cacdce/2:2016cv09480/666337/37/
https://dockets.justia.com/

© 00 N OO O A W DN P

N NN DN DN DNNDNR R R B R B B B B
N~ O 00N N P O © 0 N O 0 W N B O

store manager against whom Plaintggarts a cause of action for negligent

hiring, retention, and supervision. &eise Defendants do not demonstrate thiat

Plaintiff “fails to state a cause oftamn against [Defendant Storey], and the

failure is obvious according to the settleteruof the state,” Plaintiff’'s Motion t

Remand is grantedicCabe v. Gen. Foods Cor@ll F.2d 1336, 1339 (9th Cir

1987).

. STATEMENT OF FACTS

On November 22, 2016, Plaintiff filesliit in Superior Court, County of
Los Angeles, Case No. BC026554, agaidsfendants Wal-Mart, Storey, and
Huffy. SeeBosch Decl., Ex. A, Complaint §f 2-4. Plaintiff suffered severe
dental injuries when, as he was ridméuffy bicycle purchased at Wal-Mart, 1
front wheel detached causing him to fdlll. at 1 9-21. Plaintiff asserts
negligence, product liability, and breashwarranty causes of action against
Wal-Mart and Huffy.Id. at 1 22-31, 41-57. Ae Defendants Wal-Mart and
Storey, Plaintiff further asserts negligénring, supervision, retention, and
training of the person whassembled the bicycldd. at {1 34-40.

On November 28, 2016, Plaintiff served Defendant Huffy by first-clas

mail. SeeBosch Decl., Ex. B. On Decembeadd 2, 2016 respectively, Plaint

personally served Defendantval-Mart and Storeyld., Exs. C and D.

On December 22, 2016, Defendant WalriMided a notice of removal of
the case to federal coureeNotice of Removal, Doc. Nd.. Wal-Mart asserts
removal based on diversity jurisdiction pursuant to 28 U.S.C. § 1ld4at 1:26-
28 (1 1).
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lll.  APPLICABLE STANDARD

Fraudulent joinder “is a term of ardhd does not implicate a plaintiff's
subjective intent.McCabe v. Gen. Foods Cor811 F.2d 1336, 1339 (9th
Cir.1987). Joinder is deemédwudulent “[i]f the plaintiff fails to state a cause
action against a resident defendant, and the failure is obvious according to
settled rules of the stateMcCabe, supraat 1339.

Courts recognize a “strong presumption” against removal jurisdiction
Sanchez v. Lane Bryant, 123 F.Supp.3d 1238, 12442 (C.D. Cal. 2015);

Alderman v. Pitney Bowes Mgt Sy&91 F.Supp.2d 1113, 1114-15 (N.D. Cal,

2002) [“strong presumption against findifrgudulent joinder.”] Accordingly,
the burden is on the removing defendant to demonstrate that removal is pr
Sanchez, suprat 1241-42. “The burden of proving a fraudulent joinder is g
heavy one. The removing party must provet there is absolutely no possibilit
that the plaintiff will be able to estbdh a cause of action against the in-state
defendant in state courtld.; Davis v. Prentiss Props. Ltd., In66 F. Supp. 2d
1112, 1114 (C.D. Cal 199%adilla v. AT & T Corp.697 F.Supp.2d 1156, 11
(C.D.Cal.2009).

Three principles follow. First, “[ainerely defective statement of the
plaintiff's action does not warrant removal&lbi v. St. & Smith Publ'nsl40
F.2d 310, 312 (9th Cir.1944YRemand must be granted unless the defenday
shows that the plaintiff would not be afforded leave to amend his complainf
cure the purported deficiencyNasrawi v. Buck Consultants, L|.Z76
F.Supp.2d 1166, 1170 (E.D.Cal.2011); see Riader v. Sun Life Assurance C
of Can, 941 F.Supp.2d 1191, 1194 (N.D.Cal.2013). If there is a possibility

the plaintiff could amend his pleadinggtate a cause afttion against the
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allegedly sham defendantethremand is warrantedPadilla, 697 F.Supp.2d at
1159.

Second, remanid warranted in cases whereaificient ambiguity exists i

California law.” Davis v. Prentiss Properties Ltd., In66 F.Supp.2d at p. 1116

17. “When there are real ambiguite®ong the relevant state law authorities

federal courts that are considering motions to remand should avoid purport
decide how state courts would construe those authoritidacey v. Allstate
Property and Cas. Ins. C®20 F.Supp.2d 1116, 1118 (N.D. Cal. 2002).

Third, courts must resolve all issuesfatt and all ambiguities in the law i

favor of the non-removing partysanchez, suprat 1241-42.
IV. LEGAL DISCUSSION
1. Plaintiff and Defendant StoreyAre California Residents

The presence of a non-diverse defendaiat lewsuit at the time of its filir

In state court defeats diversity jurisdictidviorris v. Princess Cruises, Inc., 236

F3d 1062, 1067 (9th. Cir. 2001).

Based on the facial allegations irrt@omplaint, Plaintiff and Defendant
Storey are California residentSeeBosch Decl., Ex. A, Complaint at 1 1,3.
Defendants do not claim otherwise.

2. Plaintiff Asserts a Valid Cause of Action for Negligent
Hiring Against Defendant Storey

Under well-establishe@alifornia law, “[alnemployermay be liable to a
third person for themployer’snegligencan hiring or retaining an employee w
Is incompetent or unfit."Phillips v. TLC Plumbing, Inq2009) 172 Cal.App.4th
1133, 1139Roman Catholic Bishop v. Sup. Co(k996) 42 Cal.App.4th 1556,

1564-1565. Liability is found where amployer “knew or should have knowt
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thathiring the employee created a particulakror hazard and that particular

harm materializes.'Phillips, supra,172 Cal.App.4th 1139 0e v. Capital Citie$

(1996) 50 Cal.App.4th 1038, 1054. Liabilitgr negligent hiring, supervision,

and retention of an employee “is onedafect liability for negligence, not

vicarious liability.” Delfino v. Agilent Technologies, INR006) 145 Cal.App.4th

790, 815.

Plaintiff properly pleaded here &slows: (1) The Wal-Mart employee
who assembled and inspected the bieyehs unfit and incompetent to perforn
the work for which the employee was lireand was not properly trained and/
supervised in the carrying of his orrltuties; (2) Defendant Storey, the store
manager, knew or shalihave known that the Wal-Mart employee who
assembled and inspected the bicycls wafit and incompetent to perform the
work, and that this unfithess and incongrete created a particular risk to othg
(3) As a result of the unfitness and incompetence, Plaintiff suffered harm a
incurred, and continues to incur, mediaat dental expenses as well physical
pain, disfigurement, loss of enjoymentlitd, embarrassmenstress, and anxiet
in an amount to be proven at trial; a@d The unfitness, incompetence, and Ig
of proper training and supervision wersubstantial factor in causing Plaintiff’
harm. CACI 426—Negligent Hiring, Supésion, or Retention of Employee;
Bosch Decl., Ex. A, Complaint at 11 3, 34-39.

To the extent Plaintiff's allegations are deemed defective, Plaintiff mg
amend his pleadings and remand is warranRadtilla, 697 F.Supp.2d at 1159
I
I
I
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3. California Law Recognizes Individual Liability for
Negligent Hiring

Individual liability for negligent hiring was recognizedBaisley v. Henry
(1921) 55 Cal.App. 760, 763—64. Baisley a minor who had been shot by a
patrolman brought a negligence actagainst individual City trusteedd. at p.
760. Although the Court found that the individual trustees had not hired the
patrolman and therefore were noghgent, it reasoned as follows:

“The rule is that an agent is natgeneral liable to third persons for

the misfeasance or ma#Hsance of a subagent employed by him in the

service of his principalynless he is guilty of negligence in the

appointment of such subagent or improperly co-operates in the

latter’s acts or omissions.[Citations omitted.]An application of

this principle is found in the rul@mniformly recognized, that a public

officer is not personally liable for the negligence of an inferior

officer, unless he, having the powsrappointment, has failed to use
ordinary care in the selectioh.

(Id. at pp. 763-764, emphasis added; seeHikkon v. Oliver(1928) 204 Cal.
535, 539 [An agent is not in general liablettard persons for the misfeasanc
malfeasance of a subagent employed byihithe service of his principal, unlg
she is guilty of negligence in tlapointment of such subagent.”]
Such principles are consistent with the agency rules governing the lia
for agents of a corporate principal. “[T]tree rule is, of course, that the agen
liable for his own acts, regardless of whetthe principal is liable or amenablg
judicial action.” Fances T. v. Village Green Owners Ad44r@86) 42 Cal.3d 49
505. In its reasoning regardingettor liability, the Supreme Court Frances
T. stated that “like any other employeeseditors individually owe a duty of car

independent of the corporate entity’s own duty, to refrain from acting in a n
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that creates an unreasonable risk agpeal injury to third parties. 1d.
Defendant Storey is subject to theme rule as other employees.

4.  Any Ambiguity Regarding Individual Liability for
Negligent Hiring Requires Remand

As all negligence cases, negligentiigricases are subject to a duty, bre
and causation analysi®hillips, supra, 172 Cal.App.4th 1139. “The existencs
a legal duty to use reasonable care in dquaar factual situation is a question
law for the court to decide. Howeveretklements of breach of that duty and
causation are ordinarily questions of fact for the jury's determinatioa.) (

With regards to duty, Defendants dot provide any California law that
shows that the claims alleged againstdddant Storey arearred. Defendants
cite to no case and fail tmgage in any analysis of the foreseeability and puk
policy factors determinative of duty pursuanRowland v. Christiarf1968) 69
Cal.2d 108, 112. To the extent any ambigeiysts in the law regarding wheth
store managers have a duty of reasonabketoaavoid harm to third parties, th
ambiguity should be resolved in favor of remalDdvis v. Prentiss Properties
Ltd., Inc,66 F.Supp.2d at p. 1116-17.

With regards to causation and breachfeddants argue that Plaintiff do¢

not allege that Defendant Storey “hat/anvolvement with the assembly of the

subject bicycle” or “identify facts regding the alleged unfitness of any Wal-
Mart employee involved in the assemblyHowever, Plaintiff properly pleadec
that the Wal-Mart assembler was untitat Defendant Storey knew of the
unfitness, which created a risk to othensg that this unfitness and lack of pro
training and supervision weeesubstantial factor icausing Plaintiff's harm.
Bosch Decl., Ex. A, Complaint at 1134-39; see also CACI 426—Negligent
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Hiring, Supervision, or Retention &mployee. To the extent Plaintiff

insufficiently pleaded causation, Plaiftihay amend his pleadings and remand is
warranted.Padilla v. AT & T Corp.697 F.Supp.2d 1156, 1159 (C.D.Cal.2009);

see alsdNasrawi v. Buck Consultants, LI.Z76 F.Supp.2d 1166, 1170
(E.D.Cal.2011).
5.  The “Manager’s Privilege” Does Not Extend to Negligent
Hiring Cases
Defendants’ attempt to extend the “rager’s privilege” as set forth in

McCabe v. General Foods this case was rejectedHiernandez v. Ignite
Restaurant Grougpsupra,917 F.Supp.2d at pp. 1090-1092.

TheMcCabeCourt found the plaintiff could not state a cause of action for

wrongful discharge against his formmaanagers because their actions were
privileged undet.os Angeles Airways Inc. v. DavB87 F2.d 321, 328 {Cir.
1982). McCabe suprg 811 F.2d at p. 1339Los Angeles Airways Inc.

addressed the existence and scope of the “manager’s privilege” related to

an

inducement of a breach of contract claiid. at pp. 325—-26. The Court held that

“a manager is said to be privilegedinoluce the breachbf an employment

contract between his emplayand another employeeld. at p. 325.

However, Defendant’s arguant here that the “manager’s privilege” should

be extended to all tort claims arisifigm the course and scope of employment

was rejected ilHernandez v. Ignite Restaurant Groeppra,917 F.Supp.2d at

1090. InHernandezthe defendants claimed frauduigmnder of two manager

in claims for defamation and invasion of privadg. The Court granted rema
Id. at p. 1091-1092. Th€ourt reasoned that the nager's privilege bars
lawsuits by a terminated employeeaatst a supervisor for intentional
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interference with contragél relationship but “it is not clear whether the
manager's privilege applies outside #tope of claims for intentional
interference with contract.1d. at p. 1090-1091. The cdwoncluded, that, “[i]n
light of this lack of clarity, it cannot b&aid that the manager's privilege clearly

bars Plaintiff's defamation and invasionpoivacy claims agast [the managers

e

under the “settled” California law.”ld. at p. 1091; see al€anchez v. Lane
Bryant, Inc.(C.D. Cal. 2015) 23 F.Supp.3d 1238, 1246alero v. Unisys Corp
271 F.Supp.2d 1172, 1180 (N.D. Cal. 20@anting remand where defendants
failed to prove that the manager’s prigéapplied to intefonal infliction of
emotional distress claim against marrqgakewise herePDefendants fail to
demonstrate that the “manager’s privilegpplies in negligent hiring cases.

6. Labor Code Section 2802 Dodsot Preclude a Finding of
Liability Against Defendant Storey

Wal-Mart contends this case shobkel remanded becaugéal-Mart has a

duty to defend and indemnify Defendant Storey under Labor Code section |2802.

See Notice of Removal, Doc. Nb at 9 22-24, pp. 7-9.

Labor Code section 2802 provides tfaln employer shall indemnify his

\*4

or her employee for all necessary expandis or losses incurred by the emplayee

in direct consequence of the dischargéisfor her duties, or of his or her
obedience to the directions of the@aoyer, even though unlawful, unless the
employee, at the time of obeying the directions, believed thdra tmlawful.”
Section 2802 “requires an employer tdeshel or indemnify an employee who is
sued by third persons for conduct in toeirse and scope of his employment.’
Thornton v. California Uneployment Ins. Appeals B(2012) 204 Cal.App.4th
1403, 1412.
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Section 2802 is not a doctrine of immty and Defendants do not show
otherwise. Whether Wal-Mart haslaty to defend and indemnify Defendant
Storey has no bearing on whether stey or may not, under settled California
law, be held liable for negligent hiringupervision, retention, and training.

IV. CONCLUSION

Defendants fail to meet their burdenstoow that Plaintiff does not state
and cannot state a claim for neglighiitng against Defendant Storey under
settled California law. Accordingly, purant to 28 U.S.C. 8§ 1447(c), plaintiffs
motion to remand the case to Los AlegeSuperior Court is GRANTED.
Dated: February 6, 2017.

o -

Hon? John F. Walter
Unites States District Court Judge
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