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Jude Medical, Cardiology Division, Inc. et al

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JUAN REAL, onbehalf of himsédf, dl Case No. 2:16-cv-09632-ODW-AS
others similarly situated,
Plaintiff, ORDER GRANTING PLAINTIFF'S
V. MOTION TO REMAND [14] AND

DENYING AS MOOT

ST JUDE MEDICAL, INC. DBA ST. DEFENDANT’'S MOTION TO
JUDE MEDICAL PRODUCTS, INC. a | CONSOLIDATE [27]
Minnesota Corporation; BOLT
STAFFING SERVICE INC., an ldaho
Corporation; and DOES 1-50 inclusive,

Defendants.

I.  INTRODUCTION
Plaintiff Juan Real has filed this putadiclass action lawsuit against Defend:
St. Jude Medical, Inc. dba St. Jude dibal Products, Inc. (“St. Jude Medic

Products”) for violating several provisio$ the California Labor Code and Unfajir
Competition Law. (Not. of Removal, ECF N&.) Before the Court is Plaintiff's

motion to remand. (ECF No. 14.) Ftre reasons discussed below, the Cd
GRANTS Plaintiff's motion.

. FACTUAL BACKGROUND

Plaintiff filed suit in Los Angeles @perior Court against St. Jude Medig

Products, alleging: (1) failure to provideeal periods, (2) faike to provide rest
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periods, (3) failure to pay hdy and overtime wages, (4)ifare to provide accurate
itemized wages statements, (5) failure toelynpay all final wagse, and (6) violation
of the unfair competition law. (Not. oRemoval 2-3.) Plaintiff served C[I
Corporation (“*CT"), St. Jude Medical Prodsicregistered agent, with the Summons
and Complaint on October 31, 2016. (SeDakl. 7, Ex. 5, ECF No. 14-6.) CT
subsequently contacted Plaintiff via emaidtstg that St. Jude Medical Products is|an
inactive corporation, that CT does not maimtan active record for St. Jude Medigal

Products, and that CT did not forward the Complaint to St. Jude Medica

Products. (Segal Decl. | 8, Ex. 6, ECF l4-7.) The parties gpute whether servic
was proper on October 31, 2016, in light2tf Jude Medical Products’ status as$ a
forfeited California corporation. (Mot. tRemand 5, ECF Nadl4; Opp’'n 2-3, ECH
No. 17.)

On November 29, 2016, twenty-nine dagfter Plaintiff served St. Jude

[9°)

Medical Products, an attorney reprdssm a related entity—St. Jude Medical,
Cardiology Division, Inc. (“St. Jude Gdiology”)—contacted Plaintiff's counsel
regarding this action. (Segakcl. T 9, Ex. 7, ECF No. 18) The attorney informed
Plaintiff that he erroneously sued Sudé& Medical Products, and that St. Jude
Cardiology is the “proper employdefendant” in this action.ld.) The parties do not

dispute that they conversed on November 29, 2016, to discuss the proper defend

entity in this matter. Id.; Segal Decl. § 3, ECF No. 18} However, the parties
dispute whether the conversation on Noven#$r2016, changed the effective date| of
service from October 31, 2016, to NovemB8r 2016. (Segal Decl. T 3, ECF No. 18-

1; Beilke Decl. § 6, ECF No. 17-1.) Plaintiff's counsel argues that he did not agree t

amend the Complaint to change the defendargt. Jude Cardiology, and that he did
not agree that the effective date of ssgvon Defendant was November 29, 2016.

(Segal Decl. § 3, ECF No. 18-1.) Thtaoaney representing St. Jude CardioIoEy
argues that Plaintiff's counsel agreedatmend the Complaint to reflect the alleg
proper defendant—St. Jude r@mlogy—and that servicen St. Jude Cardiology was
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effective on November 29, 2016. dike Decl. { 6, ECF No. 17-1.)

In any event, Plaintiff never fileékn amended Complaint naming St. Ju
Cardiology. Nonetheless, St. Jude Canjglremoved this adn to federal court or
December 29, 2016, and purported to angiveiComplaint a week later (noting in i
answer that it was “erroneously sued as” Joide Medical Products). (ECF Nos.
10.) Plaintiff then filed a timely motioto remand. (ECF No. 14.) St. Jud
Cardiology filed a timely opposition, and Plafhfiled a timely repy. (ECF Nos. 17,
18.)' That Motion is now befe the Court for review.

lll.  LEGAL STANDARD
Federal courts have subject matjarisdiction only as authorized by th

Constitution and by Congress. U.S. Const. art. lll, § 2, cbei;also Kokkonen V.

Guardian Life Ins. Co. of Am511 U.S. 375, 377 (1994). Federaurts have origina
jurisdiction where an action arises under federal law, or where each plai
citizenship is diverse from each defendanttzenship and the amount in controver
exceeds $75,000. 28 U.S.C. 88 1331, 1332fajlefendant mayemove a case fron
state court to federal cduonly if the federal courtwould have had origina
jurisdiction over the suit. 28 U.S.C. § 1441(a).
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There is a “strong presumption’ agat removal jurisdiction” when evaluati

g

a motion to remand.Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 1992) (citing

Nishimoto v. Federman-Bachrach & Assd@03 F.2d 709, 712 n.3t(BCir. 1990)).

Accordingly, “[flederal jurisdiction must beejected if there is any doubt as to the

right of removal in the first instance.ld. Further “[tlhe buden of establishin

federal jurisdiction is upothe party seeking removalEmrich v. Touche Ross & Co.

846 F.2d 1190, 1195 (9th Cit988), and “defendants . bear the burden of showin
that removal was proper.Fayard v. Northeast Vehicle Servs., L1833 F.3d 42, 48
(1st Cir. 2008).

! After considering the papers filed in suppof the motion, the Court deemed the mat
appropriate for decision withoutadrargument. Fed. R. Civ. P. 78(b); C.D. Cal. L.R. 7-15.

ter
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IV. DISCUSSION
Based on thestrong presumption against rewal and the Court’s conclusio

that Plaintiff properly served St. Judéedical Products on Qaber 31, 2016, the

Court grants Plaintiff's motion to remand.
A. Request for Judicial Notice

Before reaching the merits of Plaifisf motion, the Court turns first to

14

Plaintiff’'s request for judicial notice. (B No. 15.) Under Federal Rule of Evidence

201(b), a court may take judicial notice of “a fact that is not subject to reasagnabl

dispute because it . . . can decurately and readily tlekrmined from sources whose

accuracy cannot reasonably be questionédcourt may properly take judicial notic
of facts in the public recordSee Lee v. City of Los Angel@s0 F.3d 668, 688-8

(9th Cir. 2001). In deciding a motion to remda “[a] court can consider evidence .|. .

including documents that can be judicially noticed/asserman v. Henry May
Newhall Mem. Hosp65 F. Supp. 3d 932, 941 (C.D. Cal. 2014).
In Plaintiff's request for judicial nate, he submits documents that are en

records from the California Secretary oftets website for the following: St. Jude
Medical Products, St. Jude Medical S.Cc.)nSt. Jude Medical Atrial Fibrillation

e
D

tity

Division Inc., St. Jude Medical Busineservices, Inc., and St. Jude Medigal

Cardiology Division, Inc. (ECF No. 15.) Badon Plaintiff's request, the Court tak
judicial notice of the fact that St. Judedical Products is a fteited corporation in
California. (Req. for Judicial Notice, Ex. 1, ECF No. 15-1.) This fact is a pr

S

pper

subject of judicial notice because it ssipported by a document “whose accuracy

cannot reasonably be questioned,” nambly,an entity record from the Californi
Secretary of State’s online databashl.; Fed. R. Evid. 201(b)see Gerritsen v.
Warner Bros. Entm't In¢.112 F. Supp. 3d 1011, 1034 (C.D. Cal. 2015) (tak
judicial notice of facts in a businesstign profile on the Calibrnia Secretary of
State’s website).
111
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B. Plaintiff Properly Served St. JudeMedical Products on October 31, 2016
Plaintiff argues that it properly serv&d Jude Medical Products on October |
2016, and thus, St. Jude Caldgy was required to removbe case to federal cou

no later than November 30, 2016—twentyenitiays before it actually did so. (Mat.

to Remand 3-4.) Specifically, Plaintiff cends that an entity’s inactive status dg
not permit its agent to reject serviceld.(at 5.) In addition, Plaintiff argues ths
“[ulnder California law, a dissolved corporati@an be served on . . . the agent
service of process at thime of the dissolution.” I¢.) In response, St. Jud

Cardiology argues that St. Jude Medicabdrricts “forfeited its right to transag

business within . . . California i1998,” and thus, CT properlyréiected service

81,
rt
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because [St. Jude Medical Products] daet exist.” (Opp'n 5 (emphasis |
original).) In addition, St. Jude Cardiologpntends that it was not notified of th
lawsuit until November 29, 2016, which #&rgues marked the “trigger date f
removal.” (d.at9.)

Under 28 U.S.C. § 1446(b)(1), “notice mmoval . . . shall be filed within 3{
days after the receipt by the defendant, throservice or otherwise, of a copy of tl
initial pleading setting forth the claim forlief upon which such action or proceedif

Is based.” “The issue of the sufficienoy service of process prior to removal |i

strictly a state law issue.'Lee v. City of Beaumani2 F.3d 933, 93637 (9th Ci
1993),overruled on other grounds by Célep’t of Water Res. v. Powerex Cqrp33

F.3d 1087 (9th Cir.@018). In California, “[a] summanmay be served on a [forfeite(
corporation . . . by delivering a copy of themmons and of the owplaint . . . [w]hen
authorized by any provision in Section[] . . . 2114 of the Corporations Code.”
Code Civ. Proc. 8§ 416.20(b). Section 2114w California Corporations Code,

turn, authorizes service on a foreign corpiorathat has forfeited its right to transa
intrastate business “in the manner set fonttSection[] 2110 . . . as if the right {
transact intrastate business had not beefeited.” Cal. Corp. Code § 2114(c
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Moreover, “[tlhe fact that @orporation ceases to transadrastate business withot
filing a certificate of surrender does novoke the appointment of any agent for t
service of process.” Id. § 2114(d). Finally, Séion 2110 of the California
Corporations Code providesath‘[d]elivery by hand of a copy of any process aga
a foreign corporation . . . if the corporatibas designated a corporate agent . . . g
constitute valid service on the corptoa.” Cal. Corp. Code § 2110(c).

According to the Secretary of Stal€T was, and still is, St. Jude Medic
Products’ designated agent for service ofcpss. (Req. for Judicial Notice, Ex.
ECF No. 15-1.)Thus, service of the Summons andh@aint on CT constituted valig
service; the fact that St. Jude MedicabdRrcts forfeited its right to transact busing
in California does not change tfiisSeeCal. Code Civ. Proc. § 416.20(b); Cal. Co
Code § 2114(c); Cal. Corp. Code § 2110(dnless a forfeited entity has also “fil[ec
a certificate of surrender—which did ndtappen here—the designated ager
appointment to receive process on behalthef forfeited entity is not revoked. Cg
Corp. Code § 2114(d). Moreover, neither the fact that CT purported to reject s¢
nor the fact that it failed to forward tlf@immons and Complaitd St. Jude Medica
Products, makes a differenc€Segal Decl. 1 8, Ex. &CF No. 14-7.) Service i
deemed sufficient and complete upon delvef the Summons and Complaint to

company’s agent for service of process—here, G€eCal. Corp. Code 8§ 2110(c).

What happens to those documents thereatianot change this; indeed, it would b¢
slippery slope for the Court to hold thatidaservice on an agemtas ineffective just
because thagentbungled his or her duty to then forward the documents to the
persor Therefore, Plaintiff properly servest. Jude MedicaProducts on Octobe

% The fact that the company may nowdefunct also does not change theeCal. Corp. Code
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§ 2011(b) (“Summons or other process againstdsotived] corporation may be served by delivering

a copy thereof . . . to any agent upon whom proceghkt be served at the time of dissolution.”).

% St. Jude Cardiology relies on cases holding #att compliance with a statute’s governiy
service of process is not required as long asitfendant received actual notice of the actiSee,
e.g, E. Bay Mun. Util. Dist. v. Nat’'l Union Fire Ins. Co. of Pittsburgh,,Mo. C 09-0614 PJH
2009 U.S. Dist. LEXIS 35089, at *9—11 (N.D. Cal. Ap@, 2009). However, that does not mean
converse is true—that is, the deflant’s purported failure to receive sufficient notice of the ac
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31, 2016, and St. Jude Caridigy’s removal on December 22016, was untimely.
C. Naming St. Jude Medical Productsinstead of St. Jude Cardiology in
the Summons and Complaint Des Not Invalidate Service
In his moving papers, Plaintiff appearsague that St. Jude Medical Produ

CtS

Is a misnomer for St. Jude Cardiology andtt@T is the agent for service of procass

for both entities, and thus, service on 8tlel Medical Products via CT on October 31,

2016, also constituted service of process on St. Jude Cardiologge Mpt. to
Remand 5-6.) In response, St. Jude Cawdiolvigorously disputes that St. Jug
Medical Products could be a misnomer &t Jude Cardiology. (Opp’'n 6-9.)
reply, Plaintiff appears to abandon his prsuggestion that he intended to name
Jude Cardiology in his Complaint, arguing eet that he “did not agree that St. JU
[Cardiology] was a named defendant.’Refply 1.) The Court therefore does r
address Plaintiff's original argument thite Complaint intended to name St. Ju
Cardiology instead of St. Jude Medical Products. Thus, the Court also neg
determine whether service sv@roperly effected on Siude Cardiology on Octobg
31.
D. The November 29, 2016, ConversatioRid Not Vitiate Service of Process

on October 31, 2016

Lastly, the parties dispute whetheeithconversation on November 29, 201
restarted the clock on the thirty-day m@ral requirement. On November 29, 2016,
attorney for St. Jude Cardiology contacted Plaintiff's counsel regarding this
According to St. Jude Cardiology’s counssie informed Plaintiff's counsel that S
Jude Medical Products is not the proper ddéat in this action, and that the prog
defendant is actually St. Jude CardiologfBeilke Decl. | 7, Ex. A, ECF No. 17-1
Moreover, St. Jude Cardiology’s counsel etlathat in any event, CT did not ha)

surely cannoinvalidate service where the plaintiff has strictpmplied with the service of proceq
statutes.

n
St.
de
ot
de
ed n

11

6,
an

cast

er

bS




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

authority to accept service of process lwhalf of St. Jude Medical Products, and

thus, service on that entity was ineffectivéd.)( Plaintiff’s counsel apparently agreed

to examine the error naming the defendamd amend the Complaint accordingly, and

also apparently agreed that service onl&tle Cardiology would be deemed effect
as of November 29, 2016.Id(; Beilke Decl. § 6.) Thus, according to St. Jy
Cardiology, the deadline to remove the @gtcontinued accordingly. (Opp’n 3.)

Plaintiff's counsel has a different recaft®mn of the conversation. Plaintiff’
counsel states that he did not agree 8tatlude Medical Products was the incorr
defendant, did not commit to amending thar@taint, and did not agree that servi
on St. Jude Medical Products was ineffegton October 31, 2016. (Segal Decl.
ECF No. 18-1.) Thus, according to Plaifsifcounsel, the deadline to remove t
action to federal court wadbhirty days after Octobe31, 2016.

Based on the competing declaratiarl exhibits, the Court cannot disce
what the parties agreed to during the Naber 29, 2016, conversation. For examy
it is unclear why Plaintiff would agree @mend his Complaint to name St. JJ
Cardiology when Plaintiff had not even agd that St. Jude Medical Products was
fact the incorrect defendant. Moreover, itirsclear why either party would agree—
evenhow either partycould agree—that counsel would accept service on behalf ¢
entity (St. Jude Cardiology) that was maimed as a defendant at that tfn@hus, it
IS not clear that this agreement to accegtvice on behalf of St. Jude Cardiolo
vitiated prior service on St. Jude Medical dRrots. The Court must remand the act

* On that note, the Court is puzzled as to \8yJude Cardiology answered the Complaint wik
it was not named as a defendant in the actiowledd, St. Jude Cardiologpends several pages
its opposition arguing how the two drgs are completely distinchd separate. The Court is n
aware of any authority that permits St. Judedi®dogy to unilaterally substitute itself as th
defendant in place of arfwr separate and distinietgal entity. If Plainff insists on pursuing arj
action against an entity that ultiely has no liability for the underlyy conduct, it is Plaintiff that
runs the risk of losing his cas&ee, e.gJohnson v. Mammoth Recreations, Ji8Z5 F.2d 604, 610

(9th Cir. 1992) (affirming summary judgmenthere plaintiff erroneously sued “Mammoth

Recreations, Inc.” instead of “Mammoth Mountain Ski Area, Inc.”).
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where, as here, there is any doabthe right of removalSee Aerio, Inc. v. Curricula

LLC, No. C08-4788 BZ, 2009 U.S. Dist. LEXIS2% at *4 (N.D. Cal. Jan. 5, 2009)

(“I find that defendant has not satisfied iburden of establishing that removal was

timely and therefore proper. At best, thenpeting declarations offset each other,

defendant has not establishés version of the factby a preponderance of the

evidence.”).
V. CONCLUSION
For the reasons discussed above, Plaintiff's motion to rema@RANTED.
The Court directs the Clerk to remand taction to the Los Angeles Superior Col
Case No. BC637777. The Court aB&NIES AS MOOT Defendants’ pending
Motion to Consolidate. (ECF No. 27.) d&lerk of the Court shall close the case.

IT IS SO ORDERED.

March 29, 2017
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OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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