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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES —-GENERAL

Case No. CV 16-:9671JFW (KS) Date:April 25, 2017

Title Cesar Villegas v. Rosemary Ndoh

Present. The Honorable:  Karen L. Stevenson, United States Magistrate Judge

Roxanne HoraiwWalker N/A
Deputy Clerk Court Reporter / Recorder
Attorneys Present fdplaintiffs: Attorneys Present for Defendants:

Proceedings: (IN CHAMBERS) ORDER TO SHOW OF CAUSE RE: DISMISSAL OF
GROUNDS IV AND VI

INTRODUCTION

On May 19 2016, Petitioner, a California state prisoner proceegirmgse filed a
Petition for Writ of Habeas Corpus pursuant to 28 U.8§.2254. SeeDkt. No. 1; Dkt No. 5 at
CM/ECF Page ID 248.) On the same date, Petitioner filed a Supplemental Brief, alongawith
Exhibit List and Attachmenth support otis request to file snd or successive petitioriDKkt.

Nos. 3, 4,5.) On April 17, 2017, the United States Court of Appeals for the Ninth Circuit issued
an order authorizing Petitioner to file a second or successive 28 182254 habeas corpus
petition in the district cort with respect to claims IV, V, and IV in the Petition, finding these
claims “are new claims that were not previously raised in [Petitioner’s] @pplication[.]”

(Dkt. No. 2.) The Ninth Circuit's order expressed “no opinion as to the merits of the
[Petitioner’s] claims or whether the procedural requirements of 28 Us§.2244(d) and 2254

are satisfied (Id.) The circuit court ordered the Petition transferred to this district cadrt a
deemed the Petition filed in the district court on May 19, 20kb6.a( 2.)

Petitioner challengebis January 7, 200%onviction for forcible rape (California Penal
Code (“Penal Code”g 261(a)(2)}; two counts of forcible oral copulation (Penal Cogle
288a(c); and kidnapping to commit rape (Penal G®@89(b)(1)). The jury also found true the
allegation that in the commission of kidnapping, the movementasulsly increased the risk of
harmto the victim Penal Cod& 667.61(a)(d)). (Petition at 3.)On February 14, 200%e trial

! Unless otherwise indicated, all penal code references are to the California Penal Cod
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court sentenced Petitioner to gdars to life. (Id. at 4.) Petitioner appealed. On September 21,
2006, the California Court of Appeal affirmed his conviction in an unpublished, reasoned
decision. People v. VillegasNo. B181548, 2006 Cal. App. Unpub. LEXIS 83(03006).
Petitioner then filed a Petition for Review in the California Supreme Courthwhsued a
summary denial on January 3, 20&&eDocket (Register of Actions)People v. VillegasNo.
S147608 (Jan. 3, 200Byvailable athttp://appellatecases.counttb.ca.gov’ (see alsdVillegas v.
Yates No. 2:08cv-02073JFW-VBK, Dkt. No. 46, Report and Recommendation (“R&R&) 3

(C.D. Cal. Oct. 30, 2009)).

In March 2008, Petitioner began seeking habeas relief in both the state and fedesal cour
Petitioner filed his first petition for habeas relief in the Los Angeles GaBuaperior Courbn
March 14, 2008. (R&R at 3.Yhat court denied reliedn April 21, 2008. If.) Petitioner then
sought habeas relief in the California Court of Appeal, which, on May 1, 2008, denied the
petition without prejudice to Petitioner filing a new petition in the Los AngelesrBum®urt
that included a declaration supporting his claims of ineffective assistancaun$et. (Id.)
Petitioner filed a second habgatition in Los Angeles Superior Court that was denied on July
17, 2008(ld. at 4) and then a second habeas petitiorthe California Court of Appeal that
summarily denied on August 7, 2008d.) Finally, Petitioner filed a Petition for Review the
California Supreme Couthatwas summarily denied on October 16, 2008l.) (

On March 27, 2008, while his state habeas proceedings were ongoing, Petitidrasfile
first petition for federal habeas relief in this CourgeéApplication for Leave to File Second or
Successive Petition under 28 U.S§2254 at 2.) The district court dismissed that petition with
prejudice on October 30, 2009d.( seeAttachment 1 to Application.)

THE PETITION
The instant Petition presents seven grounds for relibtit the Ninth Circuit only

authorized a second or successive petition on grounds, I8hd/IV. SeePetition at 1333; and
Dkt. No. 2.)

2 Federal courts may take judicial notice of relevant state court records in fedbeals proceedingsSee

Smith v. Duncan297 F.3d 809, 815 (9th Cir. 200byerruled on other grounds by Pace v. DiGuglielfsé4 U.S.
408, 418 (2005)Williams v. JacquezNo. CV 092703 DSF (DTB). 2010 WL 1329585, at *2 (C.D. Cal. Feb. 22,
2010) (taking judicial notice in § 2254 habeas case of California state cpatiadg ecords).
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In Ground 1V, Petitioner asserts a violation of “state and federal constitutigias”
basedon his being sentenced under Penal C®@67.61(d)(2), which, he contends, allowed the
jury to convict him without the prosecution meeting its burdeprtve each element of the
crimes against him beyond a reasonable doubt.” (Petition at 27.)

In Ground V, Petitioner asserts a Fifth, Sixth and Fourteenth Amendmentondiased
on his conviction under Penal Code 667.6(d)(2) because the statute, he contensls,
unconstitutionally vague based on the Supreme Court’s decisitwhitson v. U.$__ U.S. |
135 S. Ct. 2251 (2015)Petition at 3€31.)

Finally, in Ground VI, Petitioner asserts a violation of his right to due procésis taal,
and the right to a unanimous jury verdict under the Fifth, Sixth and Fourteenth Amendments
becausea violation of Penal Cod& 288(c)(2) requires that the victimmfust be under the agf
14 years and the [defendant] must be the child’s caretaker” but, Petifiogess, fad in
support of these elements “were never submitted to the jury or found true byytiheyond a
reasonable doubt.” (Petition at 32.)

TIMELINESS OF GROUNDS IV AND VI

The circuit court did not express any opinion on the merits of Petitioner’s cleams
Grounds IV, V, and Vior their compliance witlthe procedural requirements 8 U.S.C. §
2244(d) and 2254, and the Court mdisimiss any claim in a second or successive petiians
not timely See28 U.S.C.8 2244(b)(4) (district court “shall dismiss any claim presented in a
second or successive application that the court of appeals has authorized t0 beldds the
applicant shows that the claim satisfies the requirements of this s§ctiSimilarly, Rule 4 of
the Rules Governing Section 2254 Cases in the United States District Courts,. @8ftllS§
2254 (“Habeas Ras”), requiresthe Courtto dismiss a petition without ordering a responsive
pleading where “it plainly appears from the petition and any attachebitsxthat the petitioer
is not entitled to relief.” Bsedon thePetition’sallegations as well as ti@ourt’s review of the
2008 federalhabeas proceedings appears thaGrounds IV and VI areintimely and must be
dismissedwith prejudice pursuant to Habeas Rule 4 and Section 2244(b)(4).
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The Statute of Limitations

The Antiterrorism Effective Death Penalty Act of 1986 (“AEDPA”) imposes & yaar
statute of limitations on claims challenging state court convictions orneeste 28 U.S.C8
2244(d)(1). For prdAEDPA convictions, the one year statute of limitations begins to run from
the April 1996 implementation of AEDPAPatterson v. Stewar251 F.3d 1243, 124586 (9th
Cir. 2001). In the present case, Petitioner was required to file his federal haligias pathin
one year from the latest of:

(A) the date on which the underlying judgment became final through either
the conclusion of direct review or the expiration of the time for seeking such
review;

(B) the date on which any impediment to the filing of a federal petition
created by unconstitutionsfate action is removed;

(C) the date on which a newly recognized and retroactively applicable
constitutional right was first recognized by the United States Supreme Court;
or

(D) the date on which the factual predicate underlying a claim could have
beendiscovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1)(A)D). Here,the latestelevant datéor thecommencement dater the
statute of limitationsunder28 U.S.C.§ 2244(d)(1)is April 3, 20@, i.e., ninety days after the
California Supreme Court denied relief on direct revieMbsent an alternative commencement
dateunder 28 U.S.C. § 2244(d)(lthe statute of limitations commenced runniomg April 4,
2007and absent tollingit expiredone year later on April 3, 280-more tlaneightyearsbefore
Petitioner filed the Petition odlay 19 2016. See Pattersqr251 F.3d at 1246.

. Petitioner Did Not Present Grounds IV ard VI in a State Habeas PetitiorBefore the
Statute of Limitations Expired.

Section 2244(d)(2) suspends timaitations period not only for the time during which a
“properly-filed” application for postonviction relief is “pending” in state court but also, in
appropriate circumstances, “during the intervals between the denial ofi@npeyi one court and
thefiling of a new petition at the next level, if there is not undue del&yggs v. Terhung339
F.3d 1045, 1046 (9th Cir. 2003Mowever, Petitionerdoes not allege that he filed astate
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habeas petitions challengiriige conviction and/or sentenaa Graunds IV or VI prior to the
expiration of the statute of limitations in April 2088or prior to September 201%Dkt. No. 2
see alsAttachments 0 to the Application)

When a petitioner waits to initiate his state habeas proceedings until aftéxdiral
statute of limitations has lapsed, statutory tolling is not availaBkelLaws v. Lamarque351
F.3d 919, 922 (9th Cir. 2003) (“Because [the petitioner] did not file his first state petitibn unti
after his eligibility for federal habeas had already lapsed, statubdiiggt cannot save his
claim.”); Ferguson v. PalmateeB21 F.3d 820, 823 (9th Cir. 2003) (“section 2244(d) does not
permit the reinitiation of the limitations period that has ended before the state petson w
filed”). Thus,becausd’etitioner'sGrounds IV and V1 challenge conviction and sentence that
became final in 200 andPetitioner waited more thaevenyears after the statute of limitations
expiredto file a habeas petitiom any forumraising these issug® does not appear that
Petitioner is entitled tetatutory tollingon these claims

1. Petitioner Does Not Allege hat Any Extraordinary Circumstance Prevented Him
From Timely Seeking Relief on Grounds IV and VI

The oneyear limitations period established by Section 2244(d)(1) may be equitably
tolled in appropriate circumstanceddolland v. Floridg 560 U.S. 631, 645-49 (2010). However,
application of the equitable tolling doctrine is the exception rather than the ndem, e.g.,
WaldronRamsey 556 F.3d at 1011 (characterizing the Ninth Circuit's “application of the
doctrine” as “sparing” an@ “rarity”); Miles v. Prunty 187 F.3d 1104, 1107 (9th Cir. 1999)
(“equitable tolling is unavailable in most cases”). A petitioner seeking applicaficdhe
doctrine bears the burden of showing that it should apply to Rewxe v. DiGuglielmp544 U.S.

408, 418 (2005). Specifically, a habeas petitioner may receive equitable tollingf drdy i
“shows ‘(1) that he has been pursuing his rights diligently, and (2) that some extrgordinar
circumstance stood in his way’ and prevented timely filingdlland, 560 U.S. at 645.

Here, Petitioner has @ither alleged that an extraordinarycircumstanceprevented him
from timely presentingGrounds IVand IV for federal habeas reviewor that he pursued his
rights diligently with respect to these claimghe face of that obstacle. Accordingly, it does not
appear that equitable tolling is available to rer@eyunds IVand VI of the Petitiotimely.

\\
\\
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V. ConclusionAnd Order To Show Cause

In sum.,it appears thalPetitionerhasfiled Grounds IV and Vhapproximatelyeight years
after the AEDPA statute of limitations expirewhd he: (1) has notarguel, let alone
demonstratecthat he is entitled tan alternative commencement débe either claim (2) is not
entitled to statutory or gap tolling for state habeas petitionshiided after the federal statute
of limitations lapsedand(3) has not alleged any extraordinary circumstances that prevented him
from timely filing this action. Accordingly, Petitioner is ORDERED TO SHOW CAUSE on
or before May 25, 2017why Grounds IV and VI of the Petition should not be dismissed
with prejudice as untimely.

To discharge this OrdePetitioner must file, no later thaviay 25,2017,a Response to
this Order,signed under penalty of perjuthat articulatesclear andspecific factuakllegations
demonstrating thagither Grounds IVand VI aretimely under28 U.S.C.§ 2244(¢)(1) or that
Petitioner has been diligently pursuing his rights butesmaordinary circumstangerevented
timely filing of his habeas claims in Grounds IV and VI.

If Petitionemo longer wishes to pursue Grounds IV and VI of the Petition, hdilaayn
lieu of a Response to this Ordarsigned document entitled “Notice of Voluntary Dismissal” in
which he dismissesthe Petition pursuant to Rule 41(a)(1) of the Federal Rules of Civil
Procedure.

Petitioner’s failure to timelgomply with this Order andhow cause for proceeding with
this action will result in the Court recommending dismisath prejudiceof Grounds IV and VI
pursuah to Rule 4 of the Habeas Rules and/or Local Ruld 4hd Rule 4(b) of the Federal
Rules of Civil Procedure

IT 1S SO ORDERED.

Initials of Preparer  rhw
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