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WHEREAS, Philip Morris Products S.A'/PMPSA”) and Nicocigs Limited
(“Nicocigs”) (together, the “Applicants”)led the above application pursuant to 2§
U.S.C. 81782 (the “Action”) seeking leato obtain documents for use in the
following proceedings against Fontem Halgs 1 B.V. and Bntem Ventures B.V.
(together “Fontem”):

e PMPSA'’s opposition proceeding in therBpean Patent Office seeking to
invalidate Patent EP 2 022 3é&8e “EPO Proceeding”); and
¢ NicocigsLtd. v. Fontem Holdings 1 BV and Fontem Ventures BV (the “UK

Proceeding”).

WHEREAS, the application furthekglained the Applicants' reasonable
expectation that they may be engageflirther litigation with Fontem in other
international proceedings (together witle EPO and UK Procerd), the “Foreign
Proceedings”).

WHEREAS, the Parties to thisction could be prejudiced by the
dissemination of certain confidential ns#tive, and proprietary information and
trade secrets, as set forth herein; and

WHEREAS, this Proposed Order does ocotfer blanket protection on all
disclosures and discovergsponses, but instead affords protection only to the
information and items that are entitledctanfidential treatment under applicable
legal principles;

IT IS HEREBY STIPULATED ANDAGREED, by and among the
Applicants on the on hand, and Respond®dOY, Inc. (“NJoy”), on the other
hand, (each individually, a “Party” amdllectively, the “Parties”), that this

Stipulation and Protective Order dlhgovern the handling of documents,

depositions, pleadings, exhibits, and alletinformation exchanged by the Parties

(collectively the “Discovery Material’in this Action for use in the Foreign

Proceedings.
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Good Cause Statement

1. Consistent with Federal Rule of Civil Procedure 26(c), good cause
exists for the Court to enter this Proteet®rder with respect time specific items
identified in paragraph 2 because the Parties could be prejudiced by the
dissemination of such confidential ns&ive, and proprietary documents,
information, and trade secretsdefined California Civil Code 8§88 3426, seq.

Designation of Discovery Magrials as “CONFIDENTIAL”
or “ATTORNEYS’ EYES ONLY”
2.  The Parties shall have the right to designate as “CONFIDENTIAL"

subject to this Stipulation and Pratige Order the following categories of

information and Discovery Material:
(@) Confidentiabgreemets with third parties;
(b) Confidential financial information;
(c) Any material that otherwise cditates a trade secret as that ter
is defined in California Civil Code § 3426.1(d);

(d) Documents subject to a peaisting confidentiality and/or

privacy agreement, the terms of whiebuld be violated by production of the

documents absent a protective order; and

(e) Other proprietary and non-pubirdormation for which a Party
reasonably believes disclosure coul@dnan adverse business or competitiv
impact.

3.  The Parties may discover additibcategories of documents that
contain confidential and proptay information in addition to those set forth aboV
The enumeration of categories above ithaut prejudice to the Parties’ right to
seek modification of this Protective @& to include additional categories of

information.
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4.  The Parties shall have the rightdesignate as “ATTORNEYS’ EYES
ONLY” and subject to this Stipulaticand Protective Order any information or
Discovery Material produced by a Partatltontains highly confidential and
proprietary information, including withoélimitation information that constitutes a
protectable trade secret, as that teraheiBned in California Civil Code 8§ 3426.1
and information for which disclosure cowddsist another Party in competing with
the producing Party.

5.  The designation of Discovery Maial as “CONFIDENTIAL” or
“ATTORNEYS’' EYES ONLY” shall bemade by stamping each page of the
document containing such informai with the legend “CONFIDENTIAL” or
“ATTORNEYS’ EYES ONLY” prior to itsproduction, or by any other method
agreed to in writing by counsel for the Parties.

6. In the case of information or Discovery Material produced by third
parties, any Party heretoadhhave the right to designate such information or
Discovery Material as “CONFIDENAL” or “ATTORNEYS’ EYES ONLY” in
the event such information or Discovery tdiaal contains confidential information
of the designating Partylhe Party shall have the right to designate such
information or Discovery Material as “CONFIDENTIAL” or “ATTORNEYS’
EYES ONLY” by notifying the other Party @luch designation either prior to or
within twenty (20) days after the produarti of such Materials by the third party.
All Parties hereto shall thereafter treath materials as “CONFIDENTIAL” or
“ATTORNEYS' EYES ONLY” in accordane with the notice of designation.

7. Any notes, summaries, compilations, or copies containing
“CONFIDENTIAL” or “ATTO RNEYS’ EYES ONLY” information or electronic
images or databases containf@NFIDENTIAL” or “ATTORNEYS’ EYES

ONLY” information shall be subject to¢hterms of this Protective Order to the
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same extent as the material or mhation from which such notes, summaries,
compilations, copies, electronic imagesdatabases is made derived.

8. Inadvertent failure to designaa@y information as “CONFIDENTIAL”
or “ATTORNEYS’ EYES ONLY” pursuant tahis Protective Order shall not
constitute a waiver of any otheise valid claim for protection.

9.  The inadvertent disclosure orgaluction of any privileged attorney-
client material in connection with this Acn shall not be deemed a waiver of that
privilege, or to preclude reliance on that gage, with respect to that information,
provided that the producing Party notifiee receiving Party in writing promptly
after discovery of such inadvertent disclosure or production. If a Party ascertai
that it may have privilegedtarney-client material thavas inadvertently produced
by another, the Party receiving such mateshall refrain from examining the
material any more than is essential to asgelif the material is privileged and shal
immediately notify the sender that it pesses material that appears to be
privileged. No further disclosure or useall be made of nberial that a Party
ascertains or is notified may be inadeetty produced attorney-client materials
other than to challenge the propriety of tiisserted privilege and, absent a timely
challenge, such material shall promptly returned to the producing Party.

Materials Provided for Inspection

10. With respect to all informatiomna Discovery Material provided for
inspection by a Party’s counsel, dggtion by stamping or labeling as
“CONFIDENTIAL” or “ATTO RNEYS’ EYES ONLY” need not be made until
copies of the information or Discovery kaial are requested after inspection and
selection by counsel. Making documentsny other information or Discovery
Material available for inspection shall nminstitute a waiver of any claim of

confidentiality, and all infomation and Discovery Matali provided for inspection
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by a Party’s counsel shall be treatedrasigh designated as “ATTORNEYS’ EYE]
ONLY” at the time of the inspection.

Limitation on Use of Designated Information

11. Each Party and all persons boundlig terms of this Stipulation and
Protective Order shall use any informatmrDiscovery Material designated as
“CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” governed by this
Stipulation and Protective Order only foetpurpose of the prosecution or defenst
of the claims asserted in the Foreign Prooegs] or in connection with this Action.
No Party or other person shall use, diseloor release any such information or
Discovery Material governed by thisigulation and Protective Order for any
purpose other than the prosecution or deéeof said claims. The attorneys of
record for the Parties and other persons receiving such information governed G
Stipulation and Protective Order shall tallereasonable steps to ensure that such
information and Discovery Material govexh by this Stipulation and Protective
Order are (i) used only for the purposes specified herein; and (ii) disclosed only
authorized persons. Nothing hereinlsha construed to limit in any way any
Party’s use of its own information.

Restrictions on Disclosure of Magrials Designated “CONFIDENTIAL”
12. Except as otherwise provided by wnittstipulation of the Parties or by

order of the Court, informatiomd Discovery Material designated
“CONFIDENTIAL” shall not be disclosed tor discussed with any person except:
(a) the Parties and their parergsbsidiaries, and affiliates,
including their present and former offirsedirectors, partners, or employees
to the extent reasonably necessarg anly for the purpose of conducting or
assisting in the Foreign Proceedings or this Action;
(b) the Parties’ attorneys of redan the Foreign Proceedings and

this Action, the partners, members, associates, and employees of such

5 2:16-mc-00005-PA-AR

LOS_ANGELES/#16167.1

D

y th

/ tO




© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o hN WwWN R O

counsel, and their authorized secretaarad paralegal staffs, to the extent
reasonably necessary and only for theppse of conducting or assisting in
the Foreign Proceedings or this Action;

(c) in-house counsel to the Pasti@nd employees of such counsel,
and their authorized secretarial and pegal staffs, to the extent reasonably
necessary and only for the purpose afducting or assisting in the Foreign
Proceedings or this Action;

(d) the Court and court persomnd@eposition officers, court
reporters, and videographers usedannection with the Foreign Proceeding
or this Action;

(e) employees of outside copying, printing, binding, or computer
input services;

()  subject to Paragraph 16, persamho have been retained by any
Party (or by its attorneys of record) fine purpose of assisting in the Foreig
Proceedings as outside consultantexgrerts, to the extent reasonably
necessary and only for the purpose afducting or assisting in the Foreign
Proceedings;

(g) subject to Paragraph 16, dejios withesses, but only for the
purposes of the Foreign Proceedingsl anly (i) at depason and only to
the extent reasonably necessary aifdo prepare a witness for deposition
and only to the extent reasonably necessary and only when, in good faith
counsel for the witness believes tharthis a reasonable likelihood that the
witness will be shown the Discovelaterial designated “CONFIDENTIAL”
at deposition, and deposition withessed|si@ be entitled to retain copies o
such Discovery Material; and

(h)  subject to Paragraph 16, suather persons as the Parties may

agree or may be ordered by the Court.
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13. If only a portion of a document orhar Discovery Material designatec
by a Party as “CONFIDENTAL” reflects cadential and proprietary information a
described in paragraph 2rkef, the designating Party shall, upon request, produ
non-“CONFIDENTIAL” version of the document or other Discovery Material wit
only the confidential and proprietary infoation redacted. If the Parties are unab
to agree upon whether the redacted posgiof any such document or Discovery
Material are appropriatelyesignated as “CONFIDENTIAL the Parties may seek
determination by the Court as provided herein.

Restrictions on Disclosureof Discovery Designated
“ATTORNEYS’ EYES ONLY”

14. Except as otherwise provided by wnittstipulation of the Parties or by

order of the Court, information and Daery Material designated “ATTORNEYS’

EYES ONLY” shall not be disclosed drscussed with any person except, on a

need-to-know basis:

(a) the Parties’ attorneys of recardthe Foreign Proceedings or th
Action, the partners, members, asates, and employees of such counsel,
and their authorized secretarial and pegal staffs, to the extent reasonably
necessary and only for the purposeafducting or assisting in the Foreign
Proceedings or this Action;

(b) the Court and court pensnel, deposition officers, court
reporters, and videographers usedannection with the Foreign Proceeding
or this Action;

(c) employees of outside copying, printing, binding, or computer
input services;

(d) subject to Paragraph 16, persevho have been retained by any
Party (or by its attorneys of record) fine purpose of assisting in the Foreig

Proceedings as outside consultantexgrerts, to the extent reasonably
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necessary and only for the purpose afiducting or assisting in the Foreign
Proceedings;

(e) subject to Paragraph 16, dapoas witnesses, but only for the
purposes of the Foreign Proceedings amig (i) at deposition and only to the
extent reasonably necessary andt@iprepare a witness for deposition and
only to the extent reasonably necessargl only when, in good faith, counse
for the witness believes that theraiseasonable likelihood that the witness
will be shown the Discovery Matailidesignated “ATTORNEYS’ EYES
ONLY” at deposition, and deposition witsges shall not be entitled to retair
copies of such Discovery Material; and

()  subject to Paragraph 16, suaiiner persons as the Parties may
agree or may be ordered by the Court
15. If only a portion of a document ortar Discovery Material designatec

by a Party as “ATTORNES’ EYES ONLY” reflects highly confidential and
proprietary information as describedparagraph 4 hereahe designating Party
shall, upon request, produce a non-"AORNEYS’ EYES ONLY” version of the
document or other Discovery Matenaith only the highly confidential and
proprietary information redacted. If tRarties are unable to agree upon whether
redacted portions of any such documanbiscovery Material are appropriately
designated as “ATTORNEYS’ EYES ONLYthe Parties may seek a determinatig
by the Court as provided herein.

Certification of Persons to WhomDiscovery Materials are Disclosed

16. Prior to disclosure of aniscovery Materials designated
“CONFIDENTIAL” or “ATTORNEYS’' EYES ONLY” to ary person described in
paragraphs 12(f)-(h) or 13(df}hereof, such person dhbe given a copy of this
Stipulation and Protective Order and shajhsa certification in the form of Exhibit

A attached hereto. Such signed and cotegleertification shall be retained by the
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attorneys of record for the disclosing Rarfhe Party securing such certification
shall take reasonable steps to ensuredineth persons signing such certifications
observe the terms of this Qtiption and Protective Order.

Designation of Deposition Transcripts

17. Deposition transcripts, or portiotisereof, may be designated as
subject to this Stipulation and Protect®eder either (i) at the time of such
deposition, in which case the transcopthe designated $émony shall be bound
in a separate volume and marK&DNFIDENTIAL” or “ATTORNEYS’ EYES
ONLY” by the reporter, as the designatingtlyanay direct; or (ii) within fourteen

(14) days following receipt of the deposition transcript by providing written notic

to the reporter and all counsel of recodthe Parties, in which case all counsel
receiving such notice shall mark the comeportions of the designated transcript
in their possession or under their controtiascted by the designating Party. All
deposition transcripts shall be treated as “CONFIDENTIAL” until the expiration
this fourteen (14) day period unless a aefe period of time is agreed to between
the Parties.

Disclosure of Discovery MaterialsDesignated as “CONFIDENTIAL”

or “ATTORNEYS' EYES ONLY” to the Court

18. All Discovery Material deginated as “CONFIDENTIAL” or

“ATTORNEYS’ EYES ONLY” submitted to ta Court for consideration in relation

to a motion shall be lodged under seaampliance with the Fkeral Rules of Civil

Procedure and the Local Rules,the most comparabépplicable rules in the
Foreign Proceedings. Concurrent with the lodging of such documents under s¢
the Party so lodging shall also file a meammdum of law seeking permission to file
the documents under seal and a proposed.ofigor to filing such Discovery
Material, the Party desiring to file suEhscovery Material may request that the

designating Party agree that such matsibe de-designated as “CONFIDENTIAL
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or “ATTORNEYS’ EYES ONLY; and the designating Pgrshall in good faith
agree to such de-designation if suchtenals may be filed without being lodged
under seal.

Disclosure to Author or Recipient

19. Notwithstanding any other provisionstbis Stipulation and Protective
Order, nothing herein shall prohibit couhf® a Party from disclosing information
or Discovery Material to any person whahe particular item of information or
Discovery Material clearly entifies as an author, addeee, or copy recipient of
the particular item of Discovery Materiand, regardless of digination pursuant to
this Stipulation and Protective Orderaitlocument or testinmy makes reference ta
the actual or alleged condumt statements of a person who is a potential witness
counsel may discuss such conduct or statésneith such witness without revealin
any portion of the information or DiscayeMaterial other than that which
specifically refers to such conduct cat&ments, and such discussion shall not
constitute disclosure within the termstbis Stipulation and Protective Order.

Disclosure Pursuant to Subpoenar Other Compulsory Process

20. If areceiving Party receives a subpaer other compulsory process
commanding the production of informationiscovery Material designated as
“CONFIDENTIAL” or “ATTORN EYS’ EYES ONLY,” that Party shall promptly
notify the designating Party. The Raréceiving the subpoena or compulsory
process shall not produce any such infdramaor Discovery Material in response t
the subpoena without providing the designating Party reasonable notice so tha
can object to the disclosure if it choosdhe Party receiving the subpoena or othg
compulsory process shall not object to the designating Party having a reasona
opportunity to appear in the litigation orggess seeking disclaguof information
or Discovery Material designated ‘ @&3ONFIDENTIAL” or “ATTORNEYS’ EYES

ONLY,” for the sole purpose of seekingpoevent or restrict disclosure thereof.
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Additional Protections

21. This Stipulation and Protective Ordghall not preclude any Party fron
seeking and obtaining, on an appropriate showing, such additional protection v
respect to the confidentiality of documeantsother discovery material as they may
consider appropriate.

Challenge to Confidentiality Designation

22. This Stipulation and Protective Ordghall not preclude any Party fron
(i) claiming that any matter designated haraer is not entitled to the protections (¢
this Stipulation and Protective Ordeir) applying to the Court for an order
permitting the disclosure or use of infation or documents otherwise prohibited
by this Stipulation and Protective Order;(ii) applying for an order modifying this
Stipulation and Protective Order in any respect.

23. No Party shall be obligated to challenge the propriety of any
confidentiality designation, and failure to do so shall not preclude a subsequen
attack on the propriety of such designation.

Prior Public Knowledge

24. This Stipulation and Protective Order shall not apply to any
information or Discovery Material that, prito disclosure, is public information or
knowledge, and the restrictis contained in this Stipulation and Protective Order
shall not apply to information and Discoveévaterial that are, or after disclosure
become, public knowledge othiman by an act or omission of the Party or others
subject to this Stipulation and Protectivaed@rto whom such disclosure is made, (
that is legitimately and independently acgdifrom a source not subject to this
Stipulation and Protective Order.

Return of Designated Information

25. Upon final disposition or resolution of the Foreign Proceedings, up

written request by a designagi Party within sixty (60) days after such final
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disposition or resolution, each Party klegher (i) assemble and return all
information and Discovery Mateti designated “CONFIDENTIAL” or
‘“ATTORNEYS’ EYES ONLY,” including allcopies, to the Party from whom the
designated material was obtainer (ii) destroy all such information and Discover)
Material, at the option of the Rg in possession thereof.

26. Notwithstanding the foregoing, outside counsel of record for each F
may retain for its archives (i) one full set of copies of all pleadings, affidavits,
declarations, briefs, memoramcdexpert reports, and exfigand other papers filed
in this Action; (ii) one set of transcrgpbdf all testimony taken at any depositions,
hearings or trial (with exhibits); and (iii) all of its own work product generated in
connection with the Foreign éteedings or this Action.

27. Any such materials that are notumed or destroyed shall remain
subject to this Stipulation and Pratige Order, and the Court shall retain
jurisdiction to ensure that therms hereof are not violated.

Modification, Waiver or Terminat ion of Stipulation and Order

28. No part of the restrictions imposed by this Stipulation and Protectiv
Order may be modified, waived, or tarmated, except by the written stipulation
executed by counsel of record for each Y ant by an Order of the Court for good
cause shown.

Third Party Discovery

29. Discovery obtained from any third iy in response to any subpoena
shall be protected in accanace with this Stipulationna Protective Order if such
third party requests such protection @odhplies with the provisions hereof.

No Limitation on Providing Advice to Client

30. This Stipulation and Protective Ordgrall not bar any attorney herein
in the course of rendering advice to hider client with resgect to this litigation

from conveying to any Party client his loer evaluation in a general way of
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“CONFIDENTIAL” or “ATTO RNEYS’ EYES ONLY” material produced or
exchanged herein; providdapwever, that in renderirguch advice and otherwise
communicating with his or her Party clietite attorney shall not disclose the
specific contents of such neaial, which disclosure wodlbe contrary to the terms
of this Stipulation and Protective Order.

Headings
31. The headings in this Stipulation and Protective Order are for

convenience only and are not intended to affect or alter the text of the paragraj

the substance of this Stipulation and Order.
IT IS SO STIPULATED, THROU® COUNSEL OF RECORD.

I, Germain D. Labat, ats¢ that all other signatories listed, and on whose

behalf the filing is submitted, concur iretfiling’s content and have authorized the

filing.

Dated: April 22, 206 VEDDERPRICELLP

By: /s/ Germain D. Labat
Germain D. Labat
Allison W. Meredith
Theodore J. Folkman (Pro Hac Vice)
Peter C. Obersheimer (Pro Hac Vice)
Attorneys for Applicants
PHILIP MORRIS PROMICTS S.A. and
NICOCIGS LIMITED

13 2:16-mc-00005-PA-AR

LOS_ANGELES/#16167.1

DhsS «

14




© 00 N o o b~ w N Pk

N N N N DN DN DN NN R R R R R R R B R R
0o N o 0N WN P O ©OW 0o N O o hN WwWN R O

Dated: April 22, 2016 FARNAES & LUCIO, APC

By: /s/ Malte Farnaes
Malte L. L. Farnaes
Attorneys for Respondent NJOY, INC.

FOR GOOD CAUSE SHOWNT IS SO ORDERED.
DATED: April 27, 2016

The Honorable Alicia G. Rosenberg
United States Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

1. | have received a copy of the Stipulation and Protective Order (the
“Order”) entered by the United States DistiCourt for the Southern District of
California (the “Court”) in tle above-referenced actiohhave carefully read and
understand all of the provisions of the Order.

2. | agree to be bound by all of the prowiss of the Order. | will hold in
confidence, will not disclose to anyoather than those persons specifically
authorized by the Order, and will not copy or use except for purposes of this ac
any information designated asOGIFIDENTIAL” or “ATTORNEYS’ EYES
ONLY” which | receive in this action.

3. | understand that a violation of tkder is punishable by contempt of]
Court, and | hereby consent to the jurisdiction of the Court for the purpose of

enforcing the terms and restrictions of the Order.

Name(print)

Address

Signature Date:
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