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21, 2017, Dkt. 17)

l. INTRODUCTION

On November 23, 2016, plaintiff Ryanwes filed a complaint in Los Angeles
County Superior Court against defendants Travertine, Inc. (“Travertine”) and Christine
Lambert. Dkt. 1, Ex. 1. Plaintiff's cortgant alleges four claims, namely, (1) wrongful
termination in violation of public policy; j2etaliatory termination in violation of the
Family Medical Leave Act (“FMLA"), 29 U.S.C8 2601 et seq. and in violation of the
California Family Rights Ac(“CFRA”"), California Government Code, § 12945.2; (3)
failure to pay wages in viation of California Labor Codg 203; and (4) intentional
infliction of emotional distress. Dkt. 1, EX. Only plaintiff's fourth claim is alleged
against Lambert.

On January 3, 2017, defendants rema¥esiaction to fed&l court based on
federal question jurisdictionDkt. 1, Notice of Removal.

On January 10, 2017, Lambert filed atrao to dismiss for lack of personal
jurisdiction, dkt. 7, which, on February 2017, the Court grantedkt. 14 (the “Prior
Dismissal”).

On March 7, 2017, plaintiff filed a Fir&\mended Complaint’FAC”) alleging the
same claims against defendants. Dkt. ©& March 21, 2017, Lambert filed the instant
motion to dismiss for lack of personal jurisihe. Dkt. 17 (“Mot.”). On April 4, 2017,
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plaintiff filed an opposition. Dkt. 20 (“Opp’n”). On April 10, 2017, Lambert filed a
reply. Dkt. 21 (“Reply”).

Having carefully considered the parti@sguments, the Court finds and concludes
as follows.

. BACKGROUND
A. Plaintiff's Claims

Plaintiff alleges that he was wrongffuterminated by Travertine and that
Travertine failed to make various paymetaisvhich he was entitled. Plaintiff also
alleges that Travertine, and its presidéaimbert, intentionally caused him emotional
distress.

Travertine is a corporation thitbricates and installs elatwor cab interiors. FAC |
2. Lambert is the president ©favertine._Id. I 3. Plaintiff was hired by Travertine in or
about May, 2010. Id.  12. Plaintiff livesArizona but flew back and forth between
Arizona and Travertine’s office in Californipm which he sold eleator cab interiors.
Id. 7 13.

On or about Monday, October 3, 2016, plaintiff notified Travertine’s Vice
President of Sales and Marketing, Kevin Moore, that plaintiff's wife had a breast lump
that might be cancerous and that plaintiff needed the following day off to accompany his
wife to an “imaging/scanning medical appointmeénd. 1 14. Plaintiff offered to use a
personal day. Id. He also notified Trauee that there might be a possible follow-up
biopsy the following day, Oober 5, and offered to go @alifornia for a half day
thereon._ld. Travertine denied plaintiffequest and insisted that plaintiff go to
California on Tuesday, October 4, and stagréhuntil at least Wednesday, October 5. Id.

1 15.

Plaintiff did not travel to work in Califeria and, instead, stayed with his wife in
Arizona. On October 4, 2016, Lambertied plaintiff during his wife’s medical
appointment._Id. When plaintiff called irdoert back after the medical appointment,
Lambert terminated him._ldTravertine stated that it woufzhy plaintiff's salary through
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October 7, but plaintiff claims that he is still owed the following: a week’s worth of pay,
at least two weeks of vacation pay, anteast $7,000 in commissions. Id. 71 16-17.

In relation to this motion, the partibave submitted several declarations. For
background purposes, the Court wilimmarize their contentions hére.

B. Lambert’'s Contacts with the Forum of California

Lambert is a resident and citizen of Gidana, where she lives and works. Dkt.
17-2 (“Lambert Decl.”) 1 2. Lambert ctas she does not own any personal or real
property in California._Ild. Plaintiff claims that Lambert owns more than 50% of
Travertine, which has an office in Califoa. Dkt. 20-1 (“Lewis Decl.”) 11 3-4.

Lambert regularly makes telephondlsavith Travertine’s employees in
California. Before July 2016, she spakethe phone with a project manager in
California once or twice per month. AftAugust 2016, Lambert spoke with a sales
representative in California oaor twice a week. Lambebdecl. 11 3-4.

The parties appear to dispute how often Larhbravelled to California. Plaintiff,
on information and belief, states that Lantlveent to California three times on business
matters in 2016. Lewis Decl. § 5. HoweMssmbert states that she had never been to
California for work prior to December 2016, wh&gime made her first such trip. Lambert
Decl. | 5.

C. Lambert’'s Contacts with Plaintiff

Lambert never had any meetings with plinn California. Lambert Decl. § 7.
However, plaintiff claims that he spoke withmbert while he was physically present in
California “dozens of times over the phon&bat company business, Lewis Decl. { 5,
that he worked on resolving issued.ambert’s direct request when he was in

! Lambert submits numerous evidentiaryeations to the declarations of Freeman
and Lewis._See Dkt. 21-2 & 21-3. Geally, Lambert objects that the Freeman and
Lewis declarations contain inadmissible Isagy, irrelevant matel, and opinions and
conclusions for which there isadequate foundation. &HCourt will resolve Lambert’s
objections, as necessary.
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California, id., and that Lambert calladn on multiple occasions to discuss her
directions for the Californiafbce, id. 7. In contrast,ambert claims that she had
minimal contact with plaintiff and spoke him roughly three times, aside from
communications concerning plaintiff’'s termirati Lambert Decl. | 7She states that
Travertine’s telephone records show Lamiaad plaintiff had sevetelephone calls in
2016, and that he was in Arizona when eealhoccurred. Lambert Supplemental Decl.

17.

Plaintiff states that when Moore refusediptiff's request for time off, Moore was
very clear that Lambert wasrdcting Moore’s actions. LewI3ecl. § 13. When plaintiff
called Lambert back on or anod October 4, 2016 and she sedpsently terminated him,
Lambert understood plaintiff as Ipgiin Arizona. Lambert Decl. | 8.

[ll. LEGAL STANDARDS

Lambert contends that this Court canerércise personal jurisdiction over her.

The exercise of personal jurisdictioer a non-resident tendant must be
authorized by a rule or statute and it musttesonant with the constitutional principles
of due process. Glencore Grain Rotterdam. v. Shivnath RaHarnarain Co., 284 F.3d
1114, 1123 (9th. Cir. 2002). California's loagn jurisdictional statute is coextensive
with federal due process reqguitents, so that the jurisdictional analysis under state law
and federal due process are the same. @alProc. Code § 4100; Roth v. Garcia
Marquez, 942 F.2d 617, 620 (9th Cir. 1991).otder for a court to exercise personal
jurisdiction over a nonresident defendant, thefendant must haveninimum contacts”
with the forum state so th#te exercise of jurisdictio“does not offend traditional
notions of fair play and substantial justicent'| Shoe Co. v. Washington, 326 U.S. 310,
316 (1945). Depending on the nature of thetacts between the defitant and the forum
state, personal jurisdiction is characterize@iiser general or ggific. A court has
general jurisdiction over a nonresident deferidehen that defendant's activities within
the forum state are “substantial” or “continu@usl systematic,” even if the cause of
action is “unrelated to the defendant's faractivities.” Perkins v. Benguet Consol.
Mining Co., 342 U.S. 437, 446-47 (1952); Data®ilnc. v. SysTech. Assocs., Inc.,
557 F.2d 1280, 1287 (9th Cir. 1977).
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The standard for establishing general jugsdn is “fairly high” and requires that
the defendant's contacts sibstantial enough to approximate physical presence.
Bancroft & Masters, Inc. v. Augustéat'l Inc., 223 F.3d 1082, 1086 (9th Cir.2000).
“Factors to be taken into consideration aresther the defendant maksales, solicits or
engages in business in the state, servesdkesmarkets, designatan agent for service
of process, holds a license,isiincorporated there.”_Idfinding no general jurisdiction
when the corporation was nogistered or licensed to do business in California, paid no
taxes, maintained no bankcaeints, and targeted no advertising toward California).
Occasional sales to residents of the fosiate are insufficiertb create general
jurisdiction. See Brand v. Menlo¥®&odge, 796 F.2d 1070, 1073 (9th Cir. 1986).

A court may assert specific jurisdiction oxgeclaim for relief that arises out of a
defendant's forum-related activéie Rano v. Sipa Presscln987 F.2d 580, 588 (9th Cir.
1993). The test for specific personal jurisdiction has three parts:

(1) The defendant must perform an actonsummate a transaction within
the forum, purposefully availing hiras of the privilege of conducting
activities in the forum and invoking the benefits and protections of its laws;
(2) The claim must arise out of orstét from the defendant's forum-related
activities; and

(3) Exercise of jurisdiction must be reasonable.

Id.; see also Burger King Corp. Rudzewicz, 471 U.S. 462,75-76 (1985). The
plaintiff bears the burden of satisfying the finwo prongs, and if either of these prongs is
not satisfied, personal jurisdiction is not established. Schwageer v. Fred Martin
Motor Co., 374 F.3d 797, 802 (9th Cir.2004). If the plaintiff establishes the first two
prongs regarding purposefaVvailment and the defendarftsum-related activities, then
it is the defendant's burden to “presarompelling case” that the third prong,
reasonableness, has not been satisfield (quoting_ Burger King, 471 U .S. at 477). The
third prong requires the Court balance seven factors: (1ethxtent of the defendant's
purposeful availment, (2) the burden on th&eddant, (3) conflicts of law between the
forum state and the defendant's state, (4jadhem's interest in adjudicating the dispute,
(5) judicial efficiency, (6) the plaintiff's intest in convenient andfective relief, and (7)
the existence of aalternative forum. Roth, 942 F.2d at 623.
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Where, as here, a court decides a motiaigmiss for lack of personal jurisdiction
without an evidentiary hearing, the plaihtieed only make a prima facie showing of
jurisdictional facts to withstand the motiondsmiss. _Ballard. Savage, 65 F.3d 1495,
1498 (9th Cir.1995); Doe v. Unocal Cor@7 F.Supp.2d 1174, 1181 (C.D. Cal. 1998),
aff'd, 248 F.3d 915 (9th Cir. 2001). Plaintiff'srs®n of the facts is taken as true for
purposes of the motion if not directly camterted, and conflicts between the parties'
affidavits must be resolved in plaintiffavor for purposes of deciding whether a prima
facie case for personal jurisdiction existsT & T v. Compagnie Bruxelles Lambert, 94
F.3d 586, 588 (9th Cir.1996);ndcal, 27 F.Supp.2d at 1181.

IV. DISCUSSION

Much of the analysis here tise same as it was in tReior Dismissal. Plaintiff's
allegations and evidence have chanigéd since the Court’s prior order.

A. General Jurisdiction

The standard for finding general juristiiin over a party is exacting because “a
finding of general jurisdictiopermits a defendant to beléd into court in the forum
state to answer for any of its activities amase in the world.”Schwarzenegger v. Fred
Martin Motor Co., 374 F.3d 797, 801 (9th G004). The “paradigm forum” for the
exercise of general jurisdiction over an indival is the individual's domicile. Goodyear
Dunlop Tires Operations, S.A. Brown, 564 U.S. 915, 924 (2011).

Plaintiff argues that the Court has geatgurisdiction ovelLambert because of
Lambert’s contacts with California on behalflafavertine. Specifically, plaintiff argues
that Lambert’s regular phone calls to Travertine employees in California, direction of
Travertine’s business in California, and two trips to Califdraigoport a finding of

2Lambert claims to have only visited @afnia once on behalf of Travertine and
once on a personal trip. Dkt. 21-1 (“Lamb8uppl. Decl.”) 1 5. Plaintiff claims that
Lambert has made three trips to Californiggwis Decl. § 5. Thearties agree that one
such trip, which occurred in December 20d6écurred after Travertine fired Lewis.
Regarding other trip(s), plaintiff claims thatMarch 2016, Lambert’'s husband told him
Lambert was in the San Francisco area. REintiff further claims that in September
2016, Lambert told him she went to San Fraswi®arlier that year.” Id. Plaintiff
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general jurisdiction. Howeer, the foregoing cannot supp a finding of general
jurisdiction because of thedfiiciary shield doctrine.

The fiduciary shield doctrine preventsiadividual from being subject to personal
jurisdiction for mere association with a corpiooa that causes injumyn the forum state.
Indiana Plumbing Supply, Inc. v. Standafd_ynn, Inc., 880 F.8pp. 743, 750 (C.D. Cal.
1995). Under the fiduciary shield doctrine, there fact that a cporation is subject to
local jurisdiction does not necessarily meamuasresident officers, directors, agents, and
employees are also locally slebj2 Global Communications,dnv. Blue Jay, Inc., No.

C 08-4254, 2009 WL 29905, at * 5 (N.D. Cal. Jan. 5, 2009).

Plaintiff argues that the Court has geatgqurisdiction over Lambert because she
was the “guiding spirit” of Travertine’sonduct in California such that the Court may
disregard the fiduciary shield doctrine. Opp’n at 7 (citing Indiana Plumbing, 880 F.
Supp. at 750). “The jurispdential contours of what reasons suffice for the court to
disregard the corporate form for jurisdictibparposes are somewhadistinct.” Davis
v. Metro Productions, 885 F.2d 515, 520 (9th €989). However, cases considering
whether a defendant was thguiding spirit” of their corporate employer’s tortious acts
have focused on whether jurisdiction cob&lbased upon the defendant’s role “in the
challenged corporate activity.” Indiana Plimg Supply, 880 F. Supp. at 750; see also
Davis, 885 F.2d at 522. In other wortisere may be a basis for disregarding the
fiduciary shield doctrine where therpawould otherwise be subject $pecific
jurisdiction because claims arigait of an employee’s contacts with the forum.

claims that the foregoing statements desdmaedifferent trips to California in 2016.
However, the hearsay statements upon whichit eelies are not necessarily inconsistent
with Lambert’'s own declaration that she maae, personal trip to California in early
2016.

Lambert objects to Lewis’s claims abdusimbert’s travel because Lewis lacks
personal knowledge and hassbd his declaration upon inadmissible hearsay. Lambert's
objection is sustained. Lewis’s assumptioat Lambert took two trips to California
prior to September 2016 belies a problem W#vis’s declaration -even if the hearsay
upon which he bases his information isregkible, Lewis has no basis for knowing
whether Lambert and her husbamelre describing garate trips. Accordingly, the only
admissible evidence suggests Lambert hadenhao trips to California in the past.
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Here, plaintiff seeks a finding general jurisdiction over Lambert based upon her
contacts with California as an employee cavertine that are unmied to plaintiff's
claims — calls to other employees, her @tlehe company, and two business trips to
California. However, the Court can discexmauthority for such a finding. Jurisdiction
must be based upon the corporate officer'sgeakcontact with a forum “relative to this
dispute.” _Davis, 885 F.2d at 522. Where thinimum contacts agsue do not support
imposing liability “on the individual in hipersonal capacity,” it nyacause “anomalous
consequences” to disregard the fiduciary shigldtrine. _Id. at 524 Therefore, “[t|he
fiduciary shield doctrine may be ignoredtimo circumstances: (yhere the corporation
Is the agent or alter ego of the individuatedelant; or (2) by virtue of the individual's
control of, and direct participation in tdeged activities.”_j2 Glob. Commc'ns, Inc.,
2009 WL 29905, at *5. Accordingly, the fidacy shield doctrine precludes a finding of
general jurisdiction based upon Lambertstacts with California in her corporate
capacity, insofar as those contacts are unrelated to plaintiff's claims.

Plaintiff attempts to evade this conclusioynalleging that Travertine is actually an
alter ego for Lambert, such that the Calrould disregard the fiduciary shield doctrine
and treat Lambert’s actions and Travertiressone-and-the-same. In plaintiff's view,
Lambert’s contacts in her capacity as owoieTravertine have been systematic and
continuous such that she should be sulifegeneral jurisdiction in California.

To invoke the alter ego doctanplaintiff must show “[1] such a unity of interest
and ownership between the corporation émeéquitable owner that the separate
personalities of the corporation and the sharadlo not in reality exist,” and that “[2]
an inequitable result [will occur] if the adtsquestion are treated as those of the
corporation alone.”_Sonof@iamond Corp. v. Superior Court, 83 Cal.App.4th 523, 538,
99 Cal. Rptr. 2d 824 (2000) (citing Automotriz@&olfo De California SA. De C. V. v.
Resnick, 47 Cal. 2d 792, 796, 306 P.2d 1 (195A&))er ego is an “extreme remedy,”
invoked sparingly, typically, where a patigs used the corporate form for a wrongful
purpose or has otherwise seriously disreghtte rules associated with maintaining a
separate corporate entity. Id. at 538-39.

In support of his contention, plaintiff offea conclusory allegation that Travertine
Is an alter ego of Lambert:
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Defendant LAMBERT was and is Rident and majority owner of
Defendant TRAVERTINE. DefendahAMBERT is the alter ego of
TRAVERTINE. There is sth a unity of interesaind ownership between
TRAVERTINE and majority owneLAMBERT that the separate
personalities of TRAVERTMNE and majority owner LAMBERT do not truly
exist.

FAC { 4. Plaintiff also claims that Lambéold him she was the majority owner of the
company. Lewis Decl. | 4.

Lambert objects that any statements aloowurtership that she made to Lewis are
irrelevant. Lambert’s objection is overruledafar as her own statemts about her role
in the company are plainly relevant to aetaing whether the alter ego doctrine should
apply. However, although technically redamt, Lambert’s ownership of the company
falls far short of establishing Traktine is Lambert’s alter ego.

If majority ownership were sufficient to dwnstrate alter egthen the corporate
form would have little or no meaning in thentext of sole proprietorships or closely
held companies. See e.g. Johnstamontown Hous. Co., Inc., No. 13-CV-0523 W
(BLM), 2014 WL 12531189, at *6 (S.D. Cal. D&x;.2014) (“a sole proprietorship is a
valid legal entity used to protect the owifremm the corporation’s debts and liabilities. It
Is, therefore, illogical to find that one's statissthe sole proprietor supports an inference
of alter-ego liability”);_Leek vCooper, 125 Cal. Rptr. 3d 568 (2011) (“An allegation
that a person owns all of the corporate ktaxcd makes all of themanagement decisions
Is insufficient to cause the court to disaedjthe corporate entity”)Thus plaintiff's
evidence that Lambert owns Travertine lelittle the his argument about alter ego. Nor
are conclusory allegations dfexr ego status sufficient toitustand a motion to dismiss.
Gerritsen v. Warner Bros. Entm'tdn 112 F. Supp. 3d 1011, 1042 (C.D. Cal. 2015).

* Prior to oral argument on the instamotion, the Court distributed a tentative
ruling consistent with the final ruling her®&uring oral argument, the Court inquired
whether counsel could identify any caselaporting plaintiff’'s argument that majority
ownership of Travertine suggests the comypia an alter ego for Lambert. Counsel
could not direct the Court to any case supporting plaintiff's contention.
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Accordingly, plaintiff has not demonsteat that the Court should disregard the
fiduciary shield doctrine and consider whethambert’s contacts with California as an
officer of Travertine subject her to general gaiiction in this state. Plaintiff's claims do
not arise out of the foregoing generahtacts between Lambert and California.
Plaintiff's claims arise out of a handfaf phone calls, only one of which was by
Lambert. Standing alone, those calls dosugiport a finding of general jurisdiction in
California?

B.  SpecificJurisdiction

As already discussed, the fiduciary shié@ttrine does not preclude a finding of
specific jurisdiction over a corporate offic@here jurisdictions based upon conduct
giving rise to plaintiff's claims._Davisg§85 F.2d at 522. If a defendant’s conduct is
directed at a forum and mayeate tort liability for a dendant, courts find personal
jurisdiction, notwithstanding the defendantdationship to a cgorate employer. See
Wolf Designs, Inc. v. DHR Co., 322%upp.2d 1065, 1072 (C.D. Cal. 2004) (corporate
officer is subject to personal jurisdiction wheshe authorizes, diregtor is “central
figure” in allegedly tortious conduct giving rise jurisdiction); Kukui Gardens Corp. v.
Holco Capital Grp., Inc., 664 F. Sugjd 1103, 1112 (D. Haw. 2008) (same).
Accordingly, for purposes of specific jurisdiction, the Court’s analysis is little altered by
the fiduciary shield doctrine.

Plaintiff’'s only claim against Lambert I8s claim of intetional infliction of
emotional distress. According to plaintiffambert directed Moore to refuse plaintiff's

* In his opposition, plaintiff requests apportunity to depose Lambert regarding
whether the alter ego doctrine should apgfiere, there does not appear to be any
evidence supporting an altercefinding except plaintiff’'s conjecture that plaintiff might
find something if permitted to take juristional discovery. During oral argument,
plaintiff's counsel indicated that, if permittéal take the deposition of Lambert, plaintiff
might uncover more information about whet Lambert had disregarded corporate
formalities and/or the nature of Lambert’'s aohbver the company. However, “[w]here
a plaintiff's claim of personal jurisdictioippears to be both atterted and based on bare
allegations in the face of specific denialade by defendants, tii®urt need not permit
even limited discovery.” Terracom v. N&y Nat. Bank, 49 F.3d 555, 562 (9th Cir.
1995). Accordingly, plaintiff's request to depose LambeRENIED .
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request for a personal day. viie Decl. § 13. Furthermore, plaintiff alleges that Lambert
called plaintiff during his wife’s medicapaointment in Arizona. FAC § 55. Plaintiff
claims that the foregoing constitutes irttenal infliction of emotional distress.

Where allegedly tortious actions are taks an individual outside California, they
may support a finding of specific jurisdictiovhere “the brunt of the harm, in terms both
of respondent's emotional distress . . . wdesed in California. In sum, California is
the focal point both of the story and oétharm suffered.” Caét v. Jones, 465 U.S.
783, 789 (1984). The “effectssté established in Calder:

may be satisfied if the defendantideged to have (1) committed an
intentional act; (2) expressly aimedtla¢ forum state; (3) causing harm, the
brunt of which is suffered—and which the defendant knows is likely to be
suffered—in the forum state.

Harris Rutsky & Co. Ins. Servs. v. Bell&ements Ltd., 328 F.3d 1122, 1131 (9th Cir.
2003).

The parties agree that, at all relevant sieambert resided outside of California.
The parties also agree that plaintiff wag\mzona when he request a personal day to
tend to his wife’s health and when Lambeitezhhim to terminate him. Plaintiff resides
in Arizona. Lambert allegedly @msted that plaintiff traveb California, but plaintiff's
refusal to do so is what led to the alleged. tdJnder the circumstances, there is no basis
for concluding that Lambert’s allegedly timus conduct was aimeat California, let
alone that the brunt of the harm was suffare@alifornia. Presumably, since plaintiff
resides in Arizona, he experiences tHegdd emotional distress in Arizona.
Accordingly, plaintiff's claimagainst Lambert does not arise out of or relate to actions by
Lambert that were directed @alifornia. Absent such a showing, there is no basis for
subjecting Lambert to specifjarisdiction in California.

Because plaintiff has not made a prima facie showing of personal jurisdiction over
Lambert, Lambert's motion GRANTED.
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V. CONCLUSION

Lambert’s motion to dismiss GRANTED. Plaintiff's claim against Lambert is
DISMISSED for lack of personal jurisdiction.

IT IS SO ORDERED.

00 05
Initials of Preparer CMJ
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