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8 UNITED STATESDISTRICT COURT
9 CENTRAL DISTRICT OF CALIFORNIA
10
11 WILBERT AYALA, o ) NO.CV 17-209-KS
Plaintiff, )
12 V. ; MEMORANDUM OPINION AND ORDER
ii NANC.Y A BERRYHI LLt Ac.:ting ;
Commissioner of Social Security, )
15 Defendant. )
16 )
17
18 INTRODUCTION
19
20 Plaintiff filed a Complaint on January 12017, seeking review of the Commissionerls
21 || decision granting Plaintiff's application fasupplemental security income (“SSI”) and
22 || denying Plaintiff's application for a period dfisability and disabilityinsurance benefits
23 || (“DIB”). (SeeDkt. No. 1.) On Februarg?7, 2017, the parties consented, pursuant to|28
24 || U.S.C. § 636(c), to pceed before the undersigned Unitedt&t Magistrate Judge. (Dkt
25 || Nos. 10, 11, 12.) On Novembg4, 2017, the parties filed aidbStipulation (“Joint Stip.”)
26
27 || The Court notes that Nancy A. Berryhill is now the Acting Commissioner of the Social Security Administration.
28 || 10 substiute Nanoy A. Bermyhil for Carolyn Golin as the defendant inthis acton, oo
1
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(Dkt. No. 22) in which plaintiff seeks andar reversing the Commissioner’s decision alt
either ordering the payment of benefits amamding the matter for fther administrative

proceedings (Joint Stip. at 16). The Coissioner requests that the ALJ's decision K

affirmed or remanded fdurther proceedings.Sge id.at 17-18.) The Court has taken the

matter under submissionitiwout oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

e

In November 2012, Plairitj who was born on September 2, 1969, filed applications

for SSI, a period of disability, and DIB alleg disability commenaig December 22, 2001,
due to: “herniated disk 13 14 baftkssion back stimulator implant.”(SeeJoint Stip. at 2;
Administrative Record (“AR”) 25125, 127, 152) (errors in orital). These were Plaintiff's
second applications for SSI, a period of ik, and DIB alleging disability commencing
December 22, 2001. In 2010akitiff had filed his first roud of applicatims for SSI and
DIB, which the Commissioner denied inilaon December 22010. (AR 25see alsdAR
56.) Plaintiff had not sought reconsideration of the initial @leof his 2010 applications
(AR 25, 56), although he tegsefl at the April 27, 2015 laging that he “filled out the
paperwork” to do so (AR 46-47).

The Commissioner denied Plaintiff's 2012 Aggtions initially. (AR 55.) On June
28, 2013, Plaintiff requested a hearing.R(&8.) On April 27, @15, Administrative Law
Judge Edward P. Schneeberd®kLJ”) held a hearing. (AR 38.) Plaintiff, who was
represented by counsel, and Hé&tdul, the vocational expert (“VE testified at the hearing.
(AR 38-53.) On May 142015, the ALJ issued partially favorable decision, denying
Plaintiff's application for DIBand granting Plaintiff'sapplication for SSI.(AR 25-33.) On
November 10, 2016, the Appe&@suncil denied Plaintiff's rguest for review. (AR 1-7.)

2 Plaintiff was 32 years old on the alleged onset date and thus met the agency’s definition of a “younger p

See20 C.F.R. §§ 404.1563(c), 416.963(cC).
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SUMMARY OF ADMINISTRATIVE DECISION

The ALJ found that Plaintiff met the insursthtus requirements of the Social Securi
Act through March 31, 2006 and, thereforel dot meet the insured status requirements
December 3, 2010, “the day after his madistratively final and binding initial
determination” on Plaintiff's 200 Title Il application for DIB. (AR 28.) On that basis, the
ALJ denied Plaintiff's 2017 itle 1l application for a pead of disabilityand DIB. (d.)

The ALJ found that Plaintiff had not erggad in substantial gainful activity aftel
November 30, 2012, the date of his apgiaafor SSI. (AR 28.)The ALJ further found
that Plaintiff had the followingevere impairments: degenerative changes of the lum
spine and status post lumbar spine surgéAR 28.) The ALJ concluded that Plaintiff did
not have an impairment or combination ofpmrments that met or medically equaled th
severity of any impairments listed in 20 C.Fdart 404, subpart Rppendix 1 (20 C.F.R. 88§
404.1520(d), 404.1525, 404.1526, 4AB)(d), 416.925, 416.926).1d( 29.) The ALJ
determined that, as of Novemb30, 2012, Plaintiff had ¢hresidual functional capacity|
(“RFC”) to do the following: “1) stand for no m® than fifteen to thirty minutes; 2) sit for
no more than one hour; andl®) no more than ten pounds.(AR 30.) TheALJ determined
that Plaintiff was unable to perform his pastevant work as a tow truck operator (DO
919.663-026). (AR 31.) The ALJ further coradal that, given Plairffis age, education,
work experience, and RFC, there were nbsjthat exist in sighcant numbers in the
national economy that Plaintiff could perfornfAR 32.) Accordingly, the ALJ determined
that Plaintiff had been under a disability, dsfined in the Social Security Act, from
November 30, 2012, the date of his 2012 appln for SSI, through thdate of the ALJ's
decision. (d. 32.)
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STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner’'s decision t
determine whether it is free from legal erroidasupported by substizal evidence in the
record as a wholeOrn v. Astrue 495 F.3d 625, 630 (9th C2007). “Substatial evidence
is ‘more than a mere scintilla but less thaneppnderance; it is such relevant evidence a
reasonable mind might accept as adegia support a conclusion.’Gutierrez v. Comm’r
of Soc. Sec.740 F.3d 519, 522-23 (9@ir. 2014) (internal citatins omitted). “Even when
the evidence is suscedgbto more than one rational inpeetation, we must uphold the
ALJ's findings if they ae supported by inferenceseasonably drawn from the
record.” Molina v. Astrue674 F.3d 1104, 1110 (9th Cir. 2012).

Although this Court cannot substitute dscretion for the Commissioner’s, the Cour

nonetheless must review the record as a &hwveighing both the evidence that suppor
and the evidence that detractsnfrahe [Commissioner’s] conclusion.Lingenfelter v.
Astrue 504 F.3d 10281035 (9th Cir. 2007{internal quotation maskand citation omitted);
Desrosiers v. Sec'y ¢fealth and Hum. Serys846 F.2d 573, 576 (9th Cir. 1988). “The AL
is responsible for determining credibility, résng conflicts in medtal testimony, and for
resolving ambiguities.”Andrews v. Shalaléb3 F.3d 1035, 103®th Cir. 1995).

The Court will uphold the Commissioner’'s daon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlg tteasons stated by the ALJ in his decisiq
“and may not affirm the ALJ on a groumgbon which healid not rely.” Orn, 495 F.3d at
630; see also Connett v. Barnha40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error

is “inconsequential to the ultimate nondisability deteration,’ or if despite the legal error,
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‘the agency’s path mayeasonably be discerned.Brown-Hunter v. Colvin806 F.3d 487,
492 (9th Cir. 2015) (imrnal citations omitted).

DISCUSSION

Plaintiff alleges that there is good causeropening his 2010 Title Il application fot
DIB and that the Court has jurisdiction to revidve ALJ’s decision not to reopen Plaintiff's
2010 Title Il application because Plaintiff statesolorable constitutionalaim. (Joint Stip.
at 4.) The Commissioner resms that the Court lacks jgdiction to review the ALJ’'s
decision not to reopen Plaintiff2Z010 Title Il application becese Plaintiff did not complete
the administrative review procewith respect to that appéiton and, therefore, did not
obtain a judicially reviewable final decisionld(at 13.) The Commissioner also argues th
Plaintiff fails to put forward any facts suggieg that his due process rights were violate
and, consequently, fails to stad colorable constitutional claias required to vest the Cour
with jurisdiction under thse circumstances.Sée id.at 14.) Accorihg to Commissioner,
instead of stating a colorable constitutionalralaiPlaintiff’'s argument is that the ALJ shoulg
have reopened the 2010 Title Ipplication because Plaintiffisnpairments satisfied Listing
1.04A2 (Joint Stip. at 14.)

3 Listing 1.04A reads as follows:
Disorders of the spine (e.g., herniated nuclgudposus, spinal arachnoiditis, spinal stenosis,
osteoarthritis, degenerative disc disease, facettativertebral fracture), resulting in compromise of a
nerve root (including the cauda equina) or the spinal cord. With:
A. Evidence of nerve root compression characterized by neuro-anatomic distribution of paitiptimita
of motion of the spine, motor loss (atrophy wéhksociated muscle weakness or muscle weakness)
accompanied by sensory or reflex loss and, if there is involvement of the lower back, positive straight-
leg raising test (sitting and supine);
OR
B. Spinal arachnoiditis, confirmed by an operativie or pathology report of tissue biopsy, or by
appropriate medically acceptable aging, manifested by severe rhing or painful dysesthesia,
resulting in the need for changes in position or posture more than once every 2 hours;
Or
C. Lumbar spinal stenosis rétsug in pseudoclaudication, established by findings on appropriate
medically acceptable imaging, manifested by chrawinradicular pain and weakness, and resulting in
inability to ambulate effectively, as defined in 1.00B2b.
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l. Applicable L aw

Cases arising under the Socsacurity Act generally are nsubject to review unless
they challenge a “final decision . . . maalker a hearing.” 42 U.S.C. § 405(@alifano v.
Sanders430 U.S. 99, 108 (1977). Because @ommissioner’s decision whether, for gog
cause shown, to reopen an earligplecation is strictly discretionarngee Udd v. Massanari
245 F.3d 1096, 110®th Cir. 2001)Evans v. Chaterl10 F.3d 1480,4182 (9th Cir. 1997),
it is not final and thus not generaligviewable by a district court. Bandershowever, the
Supreme Court recognized an exception “wheeeSfcretary’s denial of a petition to reops
is challenged on constitutional groundsSanders430 U.S. at 109.Thus, the Court may
review the Commissioner’s decision not to reo@n earlier appliceon if the plaintiff
presents a “colorable constitutional claim of duecpss violation that implicates . . . either
meaningful opportunity to béeard or to seek reconsidioa of an adverse benefitg
determination.” Klemm v. Astrue543 F.3d 1139, 1#4(9th Cir. 2008) (internal quotation
marks and citation omittedgvans 110 F.3d at 1483 (same)Notably, however, a due
process challenge that is “colefely unsupported by factsbr “wholly insubstantial,
immaterial, or frivolous'does not raise a colorabtonstitutional claimKlemm 543 F.3d at
1144, 11450dd, 245 F.3d at 1100 (quotingoettcher v. Sec’y dfiealth & Human Sery
759 F.2d 719, 72@th Cir. 1985))see also Subia v. Comm'r of Soc. S264 F.3d 899, 902
(9th Cir. 2001) (“we will notwaive a claimant’s failure t@xhaust her administrative
remedies merely because she has assangdonstitutional claim; rather, her constitutiong

claim must be ‘colorable’ . . . [as opposeditonaterial and made solely for the purpose

20 C.F.R. Part 404, Subpart P, Appendix 1 § 1.04A.

In his 2015 partially favorable deasi, the ALJ wrote that he had foundlo* persuasive evidence” that Plaintiff]
satisfied all of the criteria for Listing 1.04A because “thisr@o evidence” in the recorthat Plaintiff has nerve root

compression, spinal arachnoiditis, or lumbar spinal sten@&R.29.) However, Plaintiff suggests that the ALJ’s finding

is not supported by substantial evidence because EMG nerve conduction studies conducted 4n20dierdvealed
nerve root compression syndrome at L5-S3eefoint Stip. at 8) (citing AR 217).
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obtaining jurisdiction”) (emphasis in ommal) (internal quotation marks and citatiof

omitted).

. Plaintiff Fails To State A Colorable Constitutional Claim.

Plaintiff suggests two possible bases fording a colorable due process claim.

Plaintiff's first and primary argument is ah the Commissioner violated Plaintiff's dug
process rights by omitting from the Administratiecord a copy of thinitial determination

notice denying Plaintiff's 2011itle Il application. $eedJoint Stip. at 9. Significantly,

Plaintiff does not allege that he was deprieé@n adequate explanation of the basis for t
adverse benefits determir@ti in 2010, only that the @amissioner deprived him of due
process in connection withis 2012 applications bymitting from the Administrative
Record any reference the 2010 filing except “the little kde that is titled prior electronic
filings.” (ld.) (citing AR 56). “[N]o other informatio is provided as to what evidence wg
considered nor if whether Liagy 1.04A was even consideted. . There is no way of
knowing whether the evidence in 2012 application was considered in the 2010 initial d
This violates [Plaintiff's] dueprocess rights. How can [Plaifj contend something — if
[Plaintiff] does not know what evehce was in the file to do so(Joint Stip. at 9.) Plaintiff
cites no authority for his positiothat due process requirdgee Commissioner to include g
copy of the 2010 initial determinatiamotice in the Admirstrative Recordsee generally
Joint Stip. at 9-10), and the Cous aware of none. Neverthset even if the Court assume
arguendothat Plaintiff is correct and the Commizser's omissions deprived Plaintiff of
due process in connectiovith the denial of hi2012Title Il application, this is insufficient
to state a colorable claim of a dueo@ess violation in connection with h&910 Title Il

application as required to vehkis Court withjurisdiction.

Plaintiff also suggests a second basis fiading a colorable due process claim.

Specifically, Plaintiff refers th€ourt to his testimony at theslring that “he went and filled
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out the paperwork to appetiie 2010 determination, but ve¥ heard back from Social
Security.” (Joint Stip. at 12,5 (citing AR 46, 47 (“| wenback and filled out the paperwork
and everything and | didn't ke nothing back.”)).) Libefy construed, Plaintiff's

references to this portion of his hearing testimsuggest, but do notgressly contend, that

Plaintiff was denied an opponity to seek econsideration of the adverse benefits

determination. However, counsel did not rdlss issue at the hearing when the ALJ ask

why he shouldeopen Plaintiff's gor application §ee generallyAR 48-50), and Plaintiff

similarly does not now directly attack whethee had a meaningful opportunity to segk

reconsideration of thedaerse determinationCf. Garth v. AstrueNo. 11-CV-05592-YGR,
2013 WL 257090, at *6 (N.DCal. Jan. 23, 2013) (finding remlorable constitutional claim
where the plaintiff does not directly attack whether she haganingful opportunity to be

heard or seek reconsiderationtio¢ adverse determination).

Further, although the Court may review didthal evidence to determine whether it

has jurisdiction,see Safe Air v. MeyeB73 F.3d 1035, 1039 (9t@ir. 2004), Plaintiff

provides no supplemental materials to supp@tabsition that he was denied an opportunity

to seek reconsiderationf the initial adverse benefits determination.Se¢ generally
Complaint; Jmt Stip.); cf. also White v. AstryéNo. C 10-02124 CRB2011 WL 900289, at
*3 (N.D. Cal. Mar. 15, 2011) (“Although &intiff's Complaint ©ntains only a mere
allegation of a due process \atibn, his supporting materipfovides some facts showing &
colorable constitutional violation.” In light of the foregoing, Rintiff's references to a one-
sentence portion of Plaintiff's hearing tesbiny that is wholly unspported by any other
facts or evidence before tl@urt does not constitute alomble due process clainCf.

Klemm 543 F.3d at 1145 (because the pléintresented no facts in support of hi
allegation, his constitutional claim is “whollysabstantial” and, therefore, not colorable
Uvalles v. AstrueNo. C11-00478 HRL, 201®%/L 967999, at2 (N.D. Cal.Mar. 21, 2012)

(“A constitutional claim must gdeyond bare assertions.”n{ernal quotation marks and

citation omitted).
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For these reasons, Plaintiff fails to stateoéorable constitutional claim as required t
vest this Court with the jwsdiction to review the ALJ’'s @&sion not to reopen Plaintiff’s
2010 Title Il application. Acordingly, the Complat must be dismissed without prejudicy

for lack of subject matter jurisdiction.
CONCLUSION

IT IS ORDERED that the Complaint BISMISSED without prejudice for lack of

subject matter jurisdiction.

IT IS FURTHER ORDERED thathe Clerk of the Court sitl serve copies of this
Memorandum Opinion and Order and thedgment on counsel for plaintiff and fo

defendant.

LET JUDGMENT BE ENTERED ACCORDINGLY

DATED: November 17, 2017
F<Souem L. %u«m__

1%

KAREN L. STEVENSON
UNITEDSTATESMAGISTRATE JUDGE




