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an v. Nancy A. Berryhill D

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

MIRIAM DRAIMAN, ) NO. CV 17-747-KS

Plaintiff, )
V. ; MEMORANDUM OPINION AND ORDER
NANCY A. BERRYHILL , Acting ;
Commissioner of Social Security, )
Defendant. )
)
INTRODUCTION

MIRIAM DRAIMAN (“Plainti ff") filed a Complaint onJanuary 30, 2017, seeking
review of the denial of her application far period of disability and disability insurancs
benefits (“DIB”) under Title Il of the Social Sety Act. (Dkt. No. 1.) The parties have
consented, pursuant to 28 U.S8636(c), to proceed befotlee undersigned United State
Magistrate Judge. (Dkt. Nos. 4, 14, 210n October 10, 2017, the parties filed a Joi
Stipulation.  (Dkt. No. 20 (oint Stip.”)) Plaintiff seks an order reversing the
Commissioner's decision and ordering the payimeh benefits or, in the alternative

remanding for further proceedinggJoint Stip. at 33-34.)The Commissioner requests thg
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the ALJ’s decision be affirmedr, in the alternative, remandi¢or further proceedings.ld

at 35-37.) The Court has taken the matter under submission without oral argument.

SUMMARY OF ADMINISTRATIVE PROCEEDINGS

On March 4, 2013, Plaintifivho was born on June 2, 195protectively filed an
application for a period of disability and DIEAdministrative Record“AR”) 12, 162-64.)
Plaintiff alleged disability comnmmeing on February 23, 201due to a back injury, high
blood pressure, diabetes, a hestent, allergies, and stres§AR 86.) Plaintiff previously
worked as an administige assistant, a home health aided a recreation aide. (AR 20.
After the Commissioner denied Plaintiff'applications initially (AR 86-98) and on
reconsideration (AR 100-04), Plaintiff requestetiearing (AR 109-10)At a hearing held
on September 1, 2015, at whi®laintiff appeared withaunsel, an Administrative Law
Judge (“ALJ”) heard testimonfrom Plaintiff and a vocationaéxpert. (AR 27-41.) On
September 21, 2015, the ALJ issuan unfavorable decisionrdgng Plaintiff's application
for a period of disability and DIB. (AR 12-210n December 1, 2016, the Appeals Coun

denied Plaintiff's request for review. (AR 1-6.)

SUMMARY OF ADMINIST RATIVE DECISION

The ALJ found thaPlaintiff had not engaged in suéstial gainful activity since her

February 23, 2013 alleged @tsdate and that Plaintiff had the following sevef

impairment: degenerative disc disease. (AR The ALJ concludethat Plaintiff did not
have an impairment or combination of inmp@ents that met omedically equaled the

severity of any impairments listed in the Commissioner’s Listihgnpairments. (AR 16.)

! At 61 years of age on the alleged commencement dadéstbility, Plaintiff would beslassified as a “person of

advanced age” for purposes of the disability decis®ee20 C.F.R. § 404.1563 (e). Neither party presented any
argument concerning the impact, if any, diRliff's age on the ALJ’s adverse decision.
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The ALJ determined that Plaintiff had thesidual functional capacity (“RFC”) to perform
sedentary work, with a further limitation tavork that does not require climbing ladderg
ropes, and scaffolds and reggmo more than occasionad@ping, crouching, or crawling.”
(AR 17.) The ALJ found that Plaintiff was cdgb@ of performing her past relevant work a
an administrative assistant. RA20.) Accordingly, the ALJ concluded that Plaintiff was n

disabled within the meaning of the Social Security Act. (AR 21.)

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Coureviews the Commissioner's decision t
determine whether it is free from legal errodaupported by substi@al evidencein the
record as a wholeOrn v. Astrue495 F.3d 625, 630 (9th C2007). “Substatial evidence
Is ‘more than a mere scintilla but less than a gnelerance; it is suchlesrant evidence as a
reasonable mind might accegst adequate to spgt a conclusion.”Gutierrez v. Comm’r of
Soc. Se¢.740 F.3d 519, 522-23 (9@ir. 2014) (internal citations omitted). “Even when th
evidence is susceptibte more than one rational intergagon, we must uphold the ALJ’s
findings if they are supported by infer@screasonably drawn from the recordJolina v.
Astrue 674 F.3d 1104,110 (9th Cir. 2012).

Although this Court cannot substitute discretion for the Commissioner’s, the Cour

nonetheless must review the record as a holeighing both the evidence that suppor
and the evidence that detracts from the [Commissioner’s] conclusiangenfelter v.
Astrue 504 F.3d 1028, 1035 (9thir. 2007) (internal quotatn marks and citation omitted);
Desrosiers v. Sec’y éfealth and Hum. Serys846 F.2d 573, 576 (91Gir. 1988). “The ALJ
Is responsible for determining credibility, résng conflicts in medial testimony, and for
resolving ambiguities.”Andrews v. Shalalé3 F.3d 1035, 103®th Cir. 1995).
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The Court will uphold the Commissioner’'s daon when the evidence is susceptib
to more than one rational interpretatioBurch v. Barnhart 400 F.3d 676, 679 (9th Cir.
2005). However, the Court may review onlge tteasons stated by the ALJ in his decisic
“and may not affirm the ALJ on a grod upon which helid not rely.” Orn, 495 F.3d at
630; see also Connett v. Barnha40 F.3d 871, 874 (9th Ci2003). The Court will not
reverse the Commissioner’s decision if it is basedharmless error, whicexists if the error

11

Is “inconsequential to the ultimate nondisability determinationjf diespite the legal error,
‘the agency’s path may asonably be discerned.’'Brown-Hunter v. Colvin806 F.3d 487,

492 (9th Cir. 2015) (imrnal citations omitted).

DISCUSSION

Plaintiff alleges the follwing three errors: (1)The ALJ improperly applied
Acquiescence Ruling 97-4(9) finding a presumption ofantinuing nondiability; (2) The
ALJ failed to properly evaluatevidence of Plaintiff's physical and mental impairments; a
(3) the ALJ failed to properly evaluate theedibility of Plaintiff's subjective complaints.
(Joint Stip. at 7.) In additioras a threshold issue, Plainitibntends that the ALJ misstate

the record in various respectsd.(at 2-6.)

l. Misstatement of the Record

A. Applicable Law

An ALJ’'s misstatement of eéhrecord is legal errorSee Holohan v. Massana246
F.3d 1195, 12089th Cir. 2001);Reddick v. Chaterl57 F.3d 715, 722-2®th Cir. 1998).
However, “harmless error applies time Social Security context.'Stout v. Commissioner,
Social Sec. Admin454 F.3d 1050, 1054 (9tir. 2006). An error isharmless if it is

“inconsequential to the ultimate nondisability determinationd. at 1055. An ALJ’s

4

e




© 00 N o 0o A~ W DN B

N NN NN DNNNMNNRRRRRPRRR R R
0 N oo 0o A WN P O O 0N OO O B W NN P O

misstatement of the rex for example, is hariess error if it did not materially impact the
ALJ’s decision. See Batson v. Commissioner of Soc. Sec. Ada&if F.3d 11901197 (9th
Cir. 2004) (holding that an ALJ's misstatemet the record abouthe claimant’s daily
activity of television watching was harmless error because the ALJ's adverse cred

determination otherwise was swupfed by substantial evidence).

B. Analysis

As an initial matter, Plaintiff has made number of statements questioning tf
integrity of the ALJ’s fact-finding processAccording to Plaintiff,the ALJ made findings
that were “disingenuous at best” (JointipSat 8-9), appeared to make a “blataf
misapplication of the law teupport denying the claimid. at 9), “intentimally ignore[d]”
evidence ifl. at 13), and “attempt[ed] to justify hdecision” by selectively citing isolated
pieces of evidencad, at 25). The Court rejects all tfese implications. ALJs in Socia
Security cases are entitled to a piregption that they are unbiase8ee Bayliss v. Barnhart
427 F.3d 1211, 1215 (9th Ci2005). Petitioner has profferew evidence taebut this
presumption. Even if, as Plaintiff allegese tALJ misstated the record some respects, it

Is entirely speculative to attribeithese errors to bad faith.

Plaintiff raises three arguments that cha construed solely as allegations ¢
misstatements of the recdrdFirst, Plaintiff alleges that ¢hALJ misattributed a statement tg
Plaintiff's treating physician, Dr. Edwin Haroniaabout Plaintiff’'s back condition. (Joint
Stip at 3.) The ALJ attributeid Dr. Haronian a statementthPlaintiff's back condition had

evolved into a “7% whole person impaimig which would have represented a

2 Although Plaintiff raises additionallabations in the section of her brief dedicated to the accur

of the ALJ’s summary of the evidence, these addi allegations (regarding the opinion of the state
agency physician and the sevenfyher mental impairments) are digative of arguments she makes$

as part of her three substamti®iaims of error and are addressed fully with those claims.
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improvement from Plaintiff's previouscondition of “15% pecent whole person
impairment.” (AR 20.) In fact, it was nd@lir. Haronian, but another physician, Dr. Chun
who had assessed the 7% whole person impairn{&R 761.) Plaintiftherefore is correct
that the ALJ misattributed ¢hstatement to Dr. Haronian.

The misattribution, however, was harmles®e The statementbaut Plaintiff's 7%
whole person impairment idune 2013 was not a factan the ALJ's non-disability
determination. Specifically, it was not a factorthe ALJ’s evaluatio of Dr. Haronian’s
opinion, the residual functional capacity t&lenination, or th adverse credibility
determination. The ALJ noted in passititat the difference between the June 20
assessment and that of February 2013 “ssifgjethat the [Plaintiff’'s] condition improved”
but he emphasized that the assessments made in the worker's compensation conte
and “a worker’'s compensation dkty ranking is not equivalen disability in the Social
Security Act and regulations” and was naading on the CommissioneffAR 20.) Thus,
while the ALJ appears to haween less than careful in aigj to the recoravidence, the
misattribution of the statement to Dr. Harmmiwas inconsequentiéd the non-disability

determination and, therefore, does not warraversal of that determination.

Second, Plaintiff alleges that the ALJ niiacacterized a Julg2013 opinion by Dr.

Haronian as “vague” and failing “provide a functia-by-functionanalysis.” (AR 20; Joint

Stip at 3.) In fact, Dr. Haronian did pide a brief function-by-function analysis in the

narrative section of his July 20Xpinion, although it was natlearly identified as such.
(AR 766.) Dr. Haronian statedPlaintiff “will be on modified work dutiesuch as avoid
pushing, pulling and lifting more than 10 pouna¢oid bending and twiimg completely. If
modified work is not available, the patiewill be on [temporary total disability].” Id.)

Although Plaintiff is correct tht the ALJ did not explicithacknowledge this statement by
Dr. Haronian of Plaintiff’'s functional limitations, any error inlifag to do so was harmless

As discussed in detail below, the ALJ'd$timate determination ofon-disability was

6
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consistent with Dr. Haronian’s statement frora fluly 2013 opiniorthus, the ALJ’s failure
to explicitly reference this statement does nquie reversal. Even if the omission was i
error, the agency’s decision makingtpaan be reasonably discerneésieeBrown-Hunter v.
Colvin, 806 F.3d at 492.

Third, Plaintiff argues that the ALJ mischaterized the time period with regard t
evidence demonstrating Plaintiff's positive reactiorireatment for her back. (Joint Stip 3
4-5.) Plaintiff received the treatment in betn two work-related badkjuries: the first
incident occurred in March 201and the second incident occutna May 2012. (AR 285.)
The ALJ however, describedehreatment as occurrirgfter the second incident in May
2012, and commented that it waddence of Plaintiff's failureto return towork “despite
showing significant improvement with treatmént(AR 18.) As Plaitiff points out, the
specific treatment cited by the ALJ — physitarapy, injections, and an epidural block
precededthe May 2012 incident anddhefore was not particularly probative of Plaintiff's
failure to return tavork after that incident. (JointiStat 5; AR 298, 304, 315.)

This mischaracterization ofétrecord also constitutes hdess error. Thevidence of
Plaintiff's positive reaction to é@atment prior to her secordck injury in May 2012 was
chronologically remote in relation to her alldgdisability onset date dfebruary 23, 2013.
Thus, this evidence had little relevance&ee Carmickle v. Commissioner, Social Se
Admin, 533 F.3d 11551165 (9th Cir. 2008) (“Medical opions that predate the alleges
onset of disability aref limited relevance.”)Burkhart v. Bowen856 F.2d 1335, 1340 n.1
(9th Cir. 1998) (concluding that an ALJ coulaperly reject medical edence that predated
the relevant time period). Mayeer, this particular evidence waot a factor in the ALJ’s

sequential evaluation process for the ge:theginning on February 23, 2013.

Accordingly, the ALJ's apparent migerpretation of this evidence was

inconsequential to the nonsaibility determinatn and does not warrant reversal.
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[I.  Acquiescence Ruling 97-4(9)

A. Applicable Law

“The principles of res judicata apply &iministrative decisions, although the doctrin
is applied less rigidly to administrative peedings than to judicial proceeding€havez v.
Bowen 844 F.2d 691, 693 (® Cir. 1988). “Normby, an ALJ's findings that a claimant is
not disabled create [sic] a presumption thatdlagmant continued to be able to work afte
that date.” Vasquez v. Astryé&72 F.3d 586, 597 (9th Cir. 2009). “The presumption dc
not apply, however, if there e@rchanged circumstances.’lester v. Chater81 F.3d 821,
827 (9th Cir. 1994) (citation aited); SSR 97-4(9). Examples of changed circumstan
include “[a]n increase in the severity of tleimant's impairment,” “
claimant's age category,” and a new issue rdigdtie claimant, “such as the existence of :
impairment not considered the previous application.Lester 81 F.3d at 827-28 (citations

omitted); see also SSR 97-4(9).

In Chavez v. Bowerthe Ninth Circuit addressed Wores judicata applies when &
previously denied disability aimant makes a subsequempkcation for benefits with
evidence of changecircumstancesChavez v. Bower844, F.2d 691694 (9th Cir. 1988).

The court noted that while res judicata madwding the first judge’sleterminations of the

claimant’'s RFC, the claimant’s attainmentaoflifferent age category status “became legally

relevant and should haymen considered.ld. The second ALJ must “determine whethe

[the claimant's] current circumstances [adéferent from those found by the first ALJ.”
Johnson v. Astrye358 F. App’x 791, 792 (9th Ci2009). A second ALJ may properly
apply res judicata when a claimant “has ndalelsshed changed circigtance sufficient to
overcome the presuystion of @ntinuing nondisability.”Kilian v. Barnhart 226 Fed. Appx.
666, 668 (9th Cir. 2007kee also Chave844 F.2d at 694 (evewhere a change in ag€

status occurred and could betaame-determinative, finding “[t]he first administrative laV

8
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judge's findings concerning tldaimant's residual functional capacity, education, and wy
experience are entitled to some res judicatasideration in subsagnt proceedings.”)
Thus, to overcome the presumption, a clainmast present “new anaaterial evidence to
the second judge” tsupport her claimChavez 844 F.2d at 694.

When a claimant overcomes the presummpbtb continuing non-disability, however, &
prior ALJ's individual findingsare still entitled to some res judicata consideration abs
new information not presented the earlier adjudicatorSeeSSR 97-4(9) {ithe claimant
rebuts the presumption, adjudicators must g¥fect to certain findings contained in th
final decision by an ALJ or the Awgals Council on the prior claimyee also Stubbs-
Danielson v. Astrues39 F.3d 1169, 1173 (9thrCR008) (discussg holding inChavezhat
“a previous ALJ's findings concerning residdanctional capacity, education, and wor
experience are entitled to some res judicatasideration and sh findings cannot be
reconsidered by a sulzgeent judge absent namformation not presendeto the first judge”)
(citing Chavez 844 F.2d at 694).

B. Analysis

Plaintiff previously filed an applicatiofor a period of disabty and DIB that was
denied by an ALJ in a decisi that became final on February 22, 2013. (AR 17, 72-8
Plaintiff's instant DIB application alleges asdbility onset date ongay later, on February
23, 2013. (AR 86.) In the stiant decision, the ALJ foundaha presumption of continuing
nondisability applied and that Plaintiff hatbt rebutted the presumption by showing
changed circumstance materiathe determination of disability(AR 17.) In particular, the
ALJ reasoned that Plaintiff pifered “much of the same evidesi’' for both of her disability
applications. 1¢.)

I
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Plaintiff's sole allegation o€hanged circumstances is thia¢ ALJ in the most recent
decision reached a more restrictive residualctional capacity determination than did the
ALJ in the previous decision. (Joint Stip &) In the earliedecision, an ALJ found
Plaintiff capable of sedentary work, which wiefined as not lifting/aaying in excess of 10
pounds; not standing and/or Miag in excess of 2 hourstal per 8-hour workday; not
sitting in excess of 6 hours togaér 8-hour workdg no climbing of lalders, ropes, and/or|
scaffolds; and no more thasccasional postural movement§AR 77.) Inthe instant
decision, the ALJ also found &htiff capable of sedentary work, but with a limitation to
“work that does not require climbing laddergpes, and scaffolds andgwres no more than
occasional stooping, crouching, or crawlinglAR 17.) According to Plaintiff, the ALJ’'s
own departure from the previous ALJ in thegard denotes a changed circumstance that

rebuts the presumption obntinuing nondisability. 1d.)

Plaintiff's allegation of a cdinged circumstance is basedamnapparent misreading o
the prior ALJ’s decision. Acading to Plaintiff, the prior All assigned a rehial functional
capacity for light work (Joint §i at 8), but in facthe prior ALJ found Plaintiff capable of|
sedentary workseeAR 77), as did th instant ALJ¢eeAR 17). The two residual functional
capacity determinations are materially the safat even if they were materially different
it would not rebut the presnption of continuinghondisability. Even wher, as in this case,

an ALJ finds no changed circumstances, “@leavezpresumption does not prohibit 3

=

subsequent ALJ from considering new melioformation and revising Appellant's RFG
based on recent medical evaluations and resultkekseyevets v. Colvib24 F. App’x 341,
344 (9th Cir. 2013) (citingStubbs-Danielson v. Astru&39, F.3d 11691173 (9th Cir.
2008)). Accordingly, any minadifference in the latest RFC t@emination did not rise to
the level of legal error under ti@ghavezdoctrine.

I
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[1l. Medical Evidence of Physical and Mental Impairments

Plaintiff alleges that the ALJ ignoredidence demonstrating the seriousness of her

back problem, specificallythe opinion of her treating physioia Plaintiff also alleges that

the ALJ erred in finding that she didtrmave a “severe” mental impairment.

A. PhysicalImpairments

The opinion of a treating source is generalhjitled to greater weight than the opinio

of doctors who do not treat tlstaimant because treating sources are “most able to provige a

detailed, longitudinal picture” of a claimantsedical impairments and bring a perspecti
to the medical evidence theannot be obtainefilom objective medical findings alon&ee

Garrison v. Colvin 759 F.3d 995, 101@®th Cir. 2014)see als®0 C.F.R. 8§ 404.1527(c)(2).
To reject an uncontradicted opn of a treating physician,¢hALJ must provide “clear and

convincing reasons that are sugpdrby substantial evidenceGhanim v. Colvin763 F.3d

1154, 1160-61 (9th Cir. 2014)f, however, the treating physician’s opinion is contradicted
by another medical source, the ALJ must abms the factors set out in 20 C.F.R.

8§ 404.1527(c)(2)-(6) in determirgnhow much weight to accoritt These factors include

the “[llength of the treatment relationshipdatime frequency of examination” by the treatin

physician, the “[n]ature and extent of the treant relationship” between the patient and the

treating physician, the “[s]upportability” of thghysician’s opinion with medical evidence
and the consistency of the plgran’s opinion with the records a whole. Ultimately, the
ALJ must articulate “specific and legitimareasons that are supported by substant
evidence” to reject the contradicte@inions of a treating physicianGhanim 763 F.3d at
1161.

Although the basis of Plaintiff's claimbaut her physical impairments is not entirely

clear (Joint Stip at 13), it appears thatiftiff is claiming that the ALJ improperly
11
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disregarded the opinion of rDHaronian, Plaintiff's treatig physician, in favor of the
opinion of Dr. Carolina Bacani-lt@ya, a non-examining state agerphysician. (Joint Stip
at 5-6, 13.) In July 2013, Dr. Haronian stated, as nabmVe, that because of Plaintiff's
back condition, she “will b@n modified work duties suchs avoid pushing, pulling and

lifting more than 10 pounds, avoid bendiagd twisting completely (AR 766.) In

comparison, in October 2013, Dr. Bacani-Longa similarly stated that due to Plainfiff's

degenerative disc disease and related conditions, Plaintiff sheuilchited to the equivalent
of sedentary work: lifting and/or carrying pounds occasionally driess than 10 pounds
frequently, standing and/or watig for 2 hours, and sitting fa total of 6 hours. (AR 93-
95.) The one area where the two physicians lgiekifered was in théunction of bending:
Dr. Haronian precluded all bending (AR66), while Dr. Bacai-Longa recommended
occasional bending at the waastd knees (AR 96)The ALJ assigned “great weight” to Dr
Bacani-Longa’s opinion. (AR 20.)

“The opinions of non-treating or neexamining physiciansnay . . . serve as
substantial evidence when theirdpns are consistent witindependent clinical findings or,
other evidence irthe record.” Thomas v. Barnhart278 F.3d 947, 9579th Cir. 2002).
Here, the opinion of Dr. Bacani-bga was consistent with othevidence in th record that
the ALJ expressly considered. RAL9.) According tdhat evidence, Plaintiff experienced g
least temporary relief from treatments suchFéetor patches (AR 755), Butrans patch¢
(AR 772), Voltaren gel (AR 776/96), and medications suels Flexeril and Celebrixd.).
Although Plaintiff remainedsymptomatic, her back condition and treatment genere
remained the same. (AR 790, 793.) At @uint, she discontinuephysical therapy and
other modes of treatment. (AR 774.) Immaypiof Plaintiff's back was consistent with
previous imaging. (AR 291, 326-28, 786; 804.) And no Ipysician who examined
Plaintiff concluded that her back conditiomdered her totally and peanently disabled.
See Matthews v. Shalala0 F.3d 678, 680 (B Cir. 1993) (holdinghat an ALJ properly

assessed a claimant's back impairmenemghnone of the doctors who examined hi
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expressed the opinion that eas totally disabled). In lightf this consistent medical
evidence, Dr. Bacath.onga’s opinion could constitutaibstantial evidencegnd it therefore

was not improper for the ALJ to assign great weight to her opinion.
In any event, any error bthe ALJ in crediting the opinion of the non-examinin
physicians clearly differedAlthough Dr. Haronian and DBacani-Longa clearly differed as

to Plaintiff's ability to bend, ta job cited by the ALJ at stdpur, administrative assistant
does not require any bendingeeDOT 169.167-010 (stating that the job of administrati

assistant is a sedentary job that does notinregtooping, kneeling, crouching, or crawling).

Thus, the only material diffence between Dr. Haroniarésid Dr. Bacani-Longa’s opinions

was inconsequential to the ALJ'#imate non-disability determination.

Finally, Plaintiff repeatedly argues thas a general matter, the ALJ’s decision
assign great weight to Dr.aBani-Longa’s opinion and tonfii general improvement in
Plaintiff's physical condition is contrary tthe weight of the medical evidence, whic
demonstrates deterioration rather than improvemdJoint Stip at 3-5, 13, 22-23.) But i
claimant’s argument about whahe medical evidence generally shows, by itself,
insufficient to demonstrate thah ALJ’s decision is based on legal error or lacks the supy
of substantial evidence. Rather, a claimamist demonstrate thahe medical evidence
contains specific functional limitationsahthe ALJ improperly disregarde&ee Morgan v.
Comm’r of Soc. Sec169 F.3d 595, 601 {9 Cir. 1999) (holdingthat an ALJ was not

required to credit medical evidence that did slikow how a claimant’s symptoms “translate

into specific functional deficits which eclude work activity”).  Plaintiff has not
demonstrated that any specific functionalifations, particularly any limitations actually
recommended by Dr. Haronian any other treating physiciamould have made a materia

difference to the ALJ’'s evaluation of herildglp to work despite her back condition)

13
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Accordingly, reversal is not sianted based on the ALJ’'s ewation of Plaitiff's physical

impairments.

B. Mental impairments

Step two of the Commissioner's sequdnésaluation process requires the ALJ t

determine whether an impairment is severe or not se8#e20 C.F.R. § 404.1520(a). The

Social Security Regulations and Rulings, adl a® case law applying them, discuss the st
two severity determination in terms of what is “not severe.” According to
Commissioner’s regulations, an impairment is se¥ere if it does not “significantly limit[
the claimant’s] physical or mental ibly to do basic work activities.” See20 C.F.R. 88
404.1520(c), 404.1521(a). For mental impamise examples of basic work activities ar
the ability to understandaarry out, and remember simplestiructions; the use of judgment
the ability to respond appropriageb supervision, coworkerand usual work situations; and
the ability to dealvith changes in a routine work setli SSR 85-281985 WL 56856, at
*3. The Ninth Circuit has described step two‘asle minimis screeng device to dispose
of groundless claims."See Smolen v. Chate80 F.3d 1273, 1290 (9th Cir. 1996ge also
Webb v. Barnhar433 F.3d 683, 687 (9th Cir. 2005).

Here, the ALJ determined that, altighu Plaintiff had medically determinable
impairments of depression arahxiety, she did not have “aevere” mental impairment
because her mental impairments did not camigee than a minimalrnitation in her ability
to perform basic mental work(AR 15.) The ALJ’s non-sew¢y determination was based
on the opinion of an examiningsychiatrist, who had concludéght Plaintiff had no mental
diagnosis, no functional limitations, and a0@&l Assessment of Functioning (“GAF") Scor
of 60. (AR 778-83.) A GAF Score of 6(gysifies “moderate symptoms” or any moderalf
difficulty in social, occupatioriaor school functioning.See Garrison v. Colvin759 F.3d
995, 1003 n.4 (9th Cir. 2014).
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Plaintiff alleges that the ALJ’'s non-severigtermination was erroneous in light of g
treatment note from February 201@oint Stip at 6-7, 13.) Ithat note, a treating physiciar
diagnosed Plaintiff with “Major Depssive Disorder, Recurrent, Moderate” and
“Generalized Anxiety Disorder”; the physicialso assigned a GAF Seoof 55. (AR 543.)
A GAF Score of 55 also signifies “moderatergtoms” or any moderate difficulty in social

occupational, or school functioningee Garrison759 F.3d at 1003 n.4.

This evidence did not rendére ALJ's non-severity determination erroneous. First,
Plaintiff's diagnoses of MajoDepressive Disorder and Geakzed Anxiety Disorder are
insufficient to demonstrate thahe has a severe mental innpent. A diagnosis does not
demonstrate severity at step twBee Carmickle533 F.3d at 1164-65 (holding that at step
two, an ALJ did not err in failig to classify carpal tunnel syraie as a severe impairment
where the medical record did nedtablish work-related limitationsy;erduzco v. Apfell88
F.3d 1087, 1089 (9th Cir. 199 (“Although appellant cleayldoes suffer from diabetes, high
blood pressure, and arthritis, thas no evidence to supporshilaim that those impairmentg
are ‘severe.”);Hinkle v. Apfel 132 F.3d 1349, 1352 (10thrCil997) (noting that at step
two, a claimant “must show motkan the mere presenceatondition or ailment”) (citing
Bowen v. Yuckerd82 U.S. 137, 153 (1987)). Moreoyerhile Plaintiff testified about her
inability to maintain feaus and concentration, she acknalgled that she was not getting any

treatment for mental health issues. ( AR 34.)

Second, Plaintiff's GAF scores of 5560 are also insufficient to demonstrate
severity. As a general matter, GAF sconase limited probative value at step tw&ee
McFarland v. Astruge 288 F. App’x 357, 359 (9th Cir. 2008) (“The Commissioner has
determined the GAF scale ‘does not have adicorrelation to the severity requirements |n
[the Social Security Administration’s] mettdisorder listings.™) (quoting 65 Fed. Reg|
50746, 50765 (Aug. 21, 2000And in this case, although tiAd.J assigned some weight ta

Plaintiff's GAF scores (AR 16), the scores wer sufficiently low tocall into question the
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ALJ’s ultimate non-severity determinatio®ee Craig v. Colvin59 F. App’x 381, 382 (9th
Cir. 2016) (ALJ did not err in finding thate claimant did not k@ a severe mental
impairment despite consistent GAF score$b8f. Accordingly, reversal is not warrante
based on the ALJ’'s step two determinatioat tRlaintiffs mentalimpairments were non-

Severe.

IV. Plaintiff's Credibility

A. Applicable Law

An ALJ must make two findings before determining that a claimant’s pain or symg
testimony is not credibleTreichler v. Comm’r of Soc. Se@.75 F.3d 1090, 1102 (9th Cir
2014). “First, the ALJ must termine whether the claimahas presented objective medica
evidence of an underlying impairment whicbuld reasonably be expected to produce ft
pain or other symptoms allegedltl. (quotingLingenfelter 504 F.3d at 1036). “Second, i
the claimant has produced tltidence, and the ALJ has not detmed that the claimant is
malingering, the ALJ must provide specificeat and convincing reasons for rejecting tk
claimant’s testimony regardingétseverity of the claimant’'s symptoms” and those reas
must be supportebly substantial evide® in the recordld.; see alsdMarsh v. Colvin 792
F.3d 1170, 1174 A.(9th Cir. 2015);Carmickle 533 F.3d at 1161 (court must determin
“whether the ALJ’s adverse cnbdity finding . . . is suppded by substantial evidence

under the clear and convincing standard”)

In weighing a plaintf's credibility, the ALJ may cornider a number of factors,
including: “(1) ordinay techniques of credibility evaltian, such as the claimant's
reputation for lying, prior inconsistent satents concerning the symptoms, and oth
testimony . . . that appears less than can(fjl;unexplained or inadequately explaing

failure to seek treatment or follow a prescribed course teatment; and (3) the claimant’s
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daily activities.” Tommasetti v. Astry®33 F.3d 1035,d39 (9th Cir. 2008 The ALJ must
also “specifically identify the testimony [from the claimant th&lig or he finds not to be
credible and . . . explain what evidence undermines the testimdmgithler, 775 F.3d at
1102 (quotingHolohan v. Massanari246 F.3d 1195, 1208 it® Cir. 2001)). “General
findings are insufficient.” Brown-Hunter 806 F.3d at 493 (quotingeddick v. Chaterl57

F.3d 715, 722 (9tiCir. 1998)).

B. Analysis

At the most recent administrative hewyj Plaintiff testified about the limitations

arising from her physical and mental impairment8R 30-37.) She testified that after he
prior DIB application hd been denied, her catidns worsened. (AR 3B81.) At one point

during the hearing, she stood up from her seatder to change positions. (AR 32-33, 35,
Her worst problem, she said, was her seback pain. (AR 33.) Although she was taking

no medication for any mental impairment, Ineedications for her bagkain included pain
relief patches and oral medications such abrée. (AR 34.) The medications made hg
tired and disoriented. (AR 34-35.) She hadhfes with concentration and focus. (AR 35
She had to change positis after five minutes whether giij, standing or lying down, and
she woke up throughoutamight due to pain. (AR 35-36.) She testified that she could W
for two to three blocks, and she was afraid ofidg because of suddenipan her leg. (AR
36-37.) She said that her handere numb and stif6ausing her to drop itngs and to have
trouble holding a phone. R37.)

In finding Plaintiff “not entirely credile,” the ALJ articulated three reaschs(AR

19.) First, the ALJ fond that Plaintiff's “treatmenhas been effective in controlling

3 Because Plaintiff’'s brief in the district courte®not explicitly challenge all of the reason
articulated by the ALJ in hisdaerse credibility determination, the Commissioner contends that
Plaintiff has waived any argumerds to the unchallengedasons. (Joint Stigt 30-31.) The Court
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[Plaintiff's] symptoms” because she “admitted to significant benefit from prescripti

medications, including patches,” her “medioatiregiment has been consistent,” and the
had been “no change in medicddservations of [Plaintiff].” 1fl.) The ALJ also noted that
Plaintiff declined opioid medications and lateported that the Butrans patches “were mg
effective” in managing her painld() This reason was supported by substantial evidenct
Plaintiff's treatment for her backondition, as discussed above. (AR 755, 772, 776, 7
793, 796.) Although some d¢iie evidence also demonstratit Plaintiff continued to
complain of back paidespite treatment (AR 755, 790, 79%e ALJ’s interpretation of the
treatment evidence on the whplas demonstrating signifitia benefit, was a rational
interpretation that must be uphel@&ee Burch400 F.3d at 679. Thuthis was a clear and
convincing reason for the ALJ to discount Plaintiff's credibility.See Warre v.
Commissioner of Social Sec. Admi#39 F.3d 10011006 (9th Cir. 2006) (“Impairments
that can be controlled effectively with mediion are not disabling for the purpose (
determining eligibility for[disability] benefits.”);see also Odle v. Heckler07 F.2d 439,
440 (9th Cir. 1983) (an ALJ may consider wiest treatment produced a fair response

control of pain that was satisfactory).

Second, the ALJ found that Riiff's allegations were “ingnsistent with the objective
medical evidence,” because thecord showed that her badondition either was “most
likely better now (with better symptom controbt was “essentially the same” as during th
prior DIB period. (AR 19.) Tis reason also was supported dmbstantial evidence in the
record, including the imaging evidence discdsabove. (AR 291, 326-28, 785-86, 79(

rejects this contention ardkclines to find a waivesf any argument as a pat Plaintiff's overall
claim challenging the ALJ’'s adverse credibilitytel@nination, because the overall claim itself wg
properly presentedSee Farley v. Colvir231 F. Supp. 3d 335, 341 (N.D. Cal. 2017) (rejecting t
Commissioner’s argument that a So&alcurity claimant waived asgue by failing taevelop it in
his briefing at the district court¥ee also United States v. Pallares-Galad9 F.3d 1088, 1095 (9th
Cir. 2004) (“As the Supreme Court has made cleas,dtaims that are deemed waived or forfeite
not arguments.”) (citingeebron v. Nat’l Railroad Passenger Corpl13 U.S. 374 (1995)).
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796, 804.) Thus, this too was a clear amhvincing reason for the ALJ to discount
Plaintiff's credibility. See Burch400 F.3d at 681 (“Althoughack of medical evidence
cannot form the sole basis fdiscounting pain testimony, it is a factor that the ALJ can
consider in his credibility analysis.”$ee also Morgan169 F.3d at 599 (“The ALJ pointed
to specific evidence ithe record . . . in entifying what testimonywvas not credible and

what evidence underminddorgan’s complaints”).

Third, the ALJ found that Plaintiff stoppedorking for reasons that were apparently
unrelated to her medical impairments: Altbushe injured her badk 2011 and 2012
(resulting in her most serious impairmen®jaintiff began workig below the level of
substantial gainful activity 2008, did not work at all in@9 or 2010, ad continued to
work below the level of substantial gainful adjvin 2011 and the first half of 2012. (AR
19, 168, 170-71.) An ALJ may properly dismt a claimant’'s credibility when she stops
working for reasons that are apparently unrelatean alleged disabilitgr when she has an
inconsistent employment recordSee Bruton v. Massanar268 F.3d 824, 828 (9th Cir.
2001) (holding that the ALJ pperly discounted claimant'sredibility after finding that
claimant stopped working nitecause of disability, but besmihe had been laid ofgee
also Thomas278 F.3d at 959 (holding that an Alcould consider a claimant’'s “spotty’
work history as negativelyffecting her credibility regardinger inability towork). Thus,

this was a clear and convincing reason for the ALJ to discount Plaintiff's credibility.

CONCLUSION

For the reasons stated above, the Cénds that the Commissioner’'s decision is

supported by substantial evidence and free fnweerial legal error. Nther reversal of the

ALJ’s decision nor remand is warranted.
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Accordingly, IT IS ORDEREDhat Judgment shall be entered affirming the decisi

of the Commissioner of the SatiSecurity Administration.

IT IS FURTHER ORDERED thathe Clerk of the Court shall serve copies of th

Memorandum Opinion and Order and theddgment on counsel for Plaintiff and for

Defendant.

LET JUDGMENT BE ENERED ACCORDINGLY.

‘7‘§m A-%mﬁm__

KAREN L. STEVENSON
UNITED STATES MAGISTRATE JUDGE:

DATE: February 13, 2018
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