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8 UNITED STATES DISTRICT COURT

9 CENTRAL DISTRICT OF CALIFORNIA
10
11 | RUI CHANG ZHAO, Case No. CV 17-777-BRO (KES)
12 Petitioner,
13 v FINAL REPORT AND

RECOMMENDATION STAYING
14 | JOHN F. KELLY, ET AL., PETITION UNTIL JULY 15, 2017
s Respondens, | PENDIS REVOVAL
16
17
18
19 This Final Report and Recommendatian submitted to the Honorable
20 | Beverly Reid O’Connell, United States Distrdudge, pursuant to the provisions of
21 | 28 U.S.C. 8§ 636 and General Or@®-07 of the United States District Court for the
22 | Central District of California.
23 .
24 INTRODUCTION
25 Petitioner is a detainee in the custamfythe United States Immigration ahd
26 | Customs Enforcement (“ICE”). On Janu&y, 2017, Petitioner filed a Petition for
27 | Habeas Corpus by a PersorFederal Custody pursuatat 28 U.S.C. § 2241. (Dkt.
28| 1.) Petitioner contends that he is beiimglefinitely detainedin violation of
1
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Zadvydas v. Davis, 533 U.S. 678 (2001).

On March 29, 2017, Respondents filed Aamswer to the Petition. (Dkt. 9.

Petitioner filed a reply oApril 3, 2017. (Dkt. 10.)
Il.
FACTUAL BACKGROUND

Petitioner is a citizen of China and hagibe legal permanent resident in
United States since 2004. (Dkt. 9-1 [Declaration of Deportation Officer Jg
Calcador].) On July 1, 2015, Petitionersmeonvicted in the Los Angeles Coul
Superior Court of possession of marijaafor sale. (Id.) On December 27, 20
Petitioner was served with a notice to eppcharging him with removability due
drug-related violations._(1d.Pn January 28, 2016, ammigration judge ordere
Petitioner removed to Chinad() On February 29, 201@etitioner filed an appe
of the immigration judge’s opinion, wd¢h the Board of Immigration Appes
dismissed on May 23, 2016. (Id.) On Jushe2016, Petitioner filed a petition f
review of the Board of Immigration Appaaldecision with the Ninth Circuit. Th
Ninth Circuit entered a temporary stayrefmoval. See Rui Zhao v. Loretta Lyng
Case No. 16-71764, at Dkt. 1 (9th CirPetitioner later moved to dismiss 1
petition for review. The Ninth Circuit digssed the petition and lifted the stay
removal on July 8, 2016. Id. at Dkt. 9.

Since July 2016, ICE has been involved in regular communicationg

China with regard to Petitioner’'s travel documents. (Dkt. 9-1 at 2.) On Ju
2016, Petitioner’s travel document requess waailed to the Consulate of China
Los Angeles. (Id.) In August 2016, a paetation officer emailed the Chine
consulate to enquire about the statusPetitioner’'s travel documents. (Id.) T
Chinese consulate did not respond. (Idr) September 8, 2016, the officer v

informed by the U.S. Headquarters Office of Removal and International Ope
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(“Headquarters™ that China was currently reviéwg cases for issuance of tra
documents. On September 13, 2016, deportation officer emailed the Chine
consulate, and again received no respo@se week later the officer sent anot
email, to which the Chinese consulatplied and “indicated that China w
verifying [Petitioner’s] status Id. at 2. In October 2016he officer was informe
by Headquarters that an “Assistant Attache of Removals” in Beijing is “wo
with [the] Government of China iBeijing on repatriatn efforts.” Id.

From October 2016 to March 22017, communications between 1
deportation officer and the Chinese adase followed the same pattern. T
officer would email the consulate apgimmately once a month inquiring abc
Petitioner’s travel documents. If the coretel responded, they would only say 1
China was “verifying [Petitioner’'s] stas.” See _Id. at 3-4. Occasional
Headquarters would inform the officer thae Department of Homeland Secur
the U.S. Department of State, and thesi&tant Attaché of Removals are “work
with [the] Government of China in Baig on repatriation efforts” and on receivi
travel documents from China. Id. at 2-4.

Il.
APPLICABLE LAW

A district court may issue habeasorpus relief where a petitioner

demonstrates that he or she is in cdgtm violation of the Constitution, laws,
treaties of the United States. 28 WCS § 2241(c)(3). &ction 2241 confer

jurisdiction upon federal courts to consider challengateodetention of aliens

removal proceedings. See Demore vmKb38 U.S. 510, 51781(2003);_Zadvydas
533 U.S. at 637. Although the READ ID Aet 2005, Pub.L.No. 109-13, Div. B.

! Headquarters is responsible for assisting field offices in obtaining
documents necessary to execute administlgtifmal orders of removal. (Dkt. 9-
at 2.)
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119 Stat. 231 (May 11, 2005) eliminatedstdct court jurisdiction over habe
corpus petitions challenging final ordexs removal, district courts reta
jurisdiction over section 2241 petitions atlenging the legality of an alien
detention. See NadarajghGonzales, 443 F.3d 1068)75-76 (9th Cir. 2006).

“When a final order of removal haseén entered against an alien,

Government must facilitate that aliem&moval within a 90-da‘removal period.
Thai v. Ashcroft, 366 F.3d 790, 793tl{9Cir. 2004) (citation omitted); 8 U.S.
8§ 1231(a)(1)(A). The remoVaeriod begins on the latest of the following:

(i)  The date the order of removacomes administratively final;

(i) If the removal order is judicially reviewed and if the court
orders a stay of the removal okthlien, the date of the court’s
final order.

(i) If the alien is detained or confined (except under an
immigration process), the datthe alien is released from
detention or confinement.

8 U.S.C. § 1231(a)(1)(B); see also Késtuvan v. Morones86 F.3d 1298, 130

n.3 (9th Cir. 2004). During the 90-daynmeval period, contiued detention is

required until the alien is actually rened. 8 U.S.C. § 1231(a)(2). Where remg
cannot be accomplished within the 90-daynoval period, camued detention i
authorized by 8 U.S.C. § 1231(a)(6).

In Zadvydas, the Supreme Court held that 8 U.S.C. § 1231(a)(6) d
authorize the Immigration and Naturalizati Service (“INS”) to detain an alie
awaiting removal “indefinitely” beyond éhstatutory 90-day removal period. 5
U.S. at 689. Rather, the Supreme Court toesl the statute to contain an impl
“reasonable time” limitation. Id. at 682. Tl@ourt held that “the statute, read

light of the Constitution’s demands, limits ahen’s post-remowvgoeriod detentior
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to a period reasonably necessary to bahgut that alien’s removal from the United

States.” Id. at 682, 689. €Court determined that simonths was a presumptive
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reasonable period of detami AR 701. “After this Gnonth period, once the alig
provides good reason to believe that theneo significant likelihood of removal

the reasonably foreseeable future, thev€&nment must respond with evider
sufficient to rebut that showing.” Id. If ¢hGovernment fails to rebut the alie
showing, then the alien is entitled tdieé See e.g., Chun YaMa v. Asher, 201!
WL 1432229, at *5 (W.D. Wash. Apr. 25, 2012) (granting habeas reliet

ordering petitioner released from custoalfger eleven month delay in removi

petitioner to China). “For detention tonnain reasonable, as the period or p
postremoval confinement grows, what cauas the ‘reasonably foreseeable fut
conversely would have to shk.” Zadvydas, 533 U.S. at 701.
IV.
DISCUSSION

A. Petitioner's Removal Order Became Final on July 8, 2016.

Petitioner contends that his rembweader became finaon May 23, 2016
when the Board of Immigration Appealssmissed Petitioner’'s appeal. Howe\
the Court notes that Petitioner filed a petitfonreview in the Ninth Circuit, whic
automatically stayed his removal pemgliresolution of the petition. The petiti
was dismissed and the stay lifted daly 8, 2016. Pursuant to 8 U.S
8§ 1231(a)(1)(A)(ii), Petitionersemoval became final aduly 8, 2016. See Priet
Romero v. Clark, 534 F.31053, 1059 (9th Cir. 2008)The statute makes cle

that when a court of appeals issuesay sif removal pending its decision on

alien’s petition for review of his remolvarder, the removal period begins o
after the court denies the petition andhditaws the stay of removal.”).Therefo
Petitioner's has been detained for apprately nine months following his finj
removal order, exceeding the 90-daynowal period set forth in 8 U.S.C.

1231(a)(1) and the six-month presumptperiod established in Zadvydas.
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B. The Circumstances of This Case Ddlot Warrant Granting Relief At
This Time.

Respondent contends that Petitioner haismet his burden of showing th

there is no significant likelihood of remdvia the reasonably foreseeable futy
Respondent argues that Petitioner has natodstrated that the government
China hasrefused to issue travel documents. Rather, Respondent contend
Petitioner “merely asserts that the ‘she@glé of his detention suggests that th
IS no reason to believe thHCE] will be able to renove him in the reasonab
foreseeable future.” (Dkt. 9 at 4, citiridkt. 1 at 6.) Respondent argues that “m
delay in the issuance of a travel documennsfficient to show that there is ‘r
significant likelihood of removal in the reasonably near future,” particularly w
as here, efforts to obtain the travel doemtnare ongoing.” Nasr v. Larocca, CV
1673-VBF (E), 2016 WL 3710200, at *4C.D. Cal. June 1, 2016) (report 3
recommendation), adopted 2016 WL 3704675 (C.D. Cal. July 11, 2016); s¢
Iddrisu v. Kelly, SACV 17-0038-AFM, a4 (C.D. Cal Mar. 27, 2017) (“Where t}

evidence shows that the target countrg lgaranted (or is merely reviewing

processing) an application for travelocuments, federal baas courts hay
repeatedly found that an alien has failegrovide a good reason to believe thei
no significant likelihood of his removal ithe reasonably near future). Respon
contends that “although the process ofaghng travel documents in this case
not gone smoothly, it is by no means over.” (Dkt 9 at 4.)

The Court disagrees with Respondentigerpretations of Petitioner
arguments and the nature of the omgocommunications with China. Petitior
does not argue that the “meatelay” in processing hisavel documents is groun
for relief. Rather, he contends that Giisxcommunications aeonstrate complet
uncertainty as to whether and when hisudoents will be approved. The record
communications discussed above demarssr that the Chinese government

“failed to provide any substantiveesponse” regarding Petitioner’'s tra
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documents since he was ordered removeeke (3kt. 20 at 6.) At least some cou
have noted that it is appropriate to grardes relief “where there [is] no definiti
answer from the target county after sel/en@nths as to whether it would iss

travel papers for a detainee.” Nsar, @0/L 3710200, at *Iciting Nma v. Ridge
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286 F. Supp. 2d 469, 475 (E.D. Pa. 2008¢e _also Kacanic v. Elwood, 2002 WL

31520362, at *3 (E.D. Pa. Nov. 8, 200@yanting petition where petitioner w
detained for one year awaiting removalddarget county “ha[d] been unable to

the INS when a decision will be reached[and] ha[d] never offered any reag

as
tell

on

why obtaining travel papers in this cds#s taken longer than normal.”). Although

Petitioner has not yet been detained one,y€hima has not indicated if or wher,
decision will be reached and has not explained the Helay

This case is distinguishable from thases Respondent cites in suppor
denial. In_Nsar, Lebanese officiadd issue travel documents for petitioner w
within the presumptively reasonable remigyariod; it was apparently only becay
of their lack of electronic compatibility that the petitioner was not pron
removed. Nsar, 2016 WL 3710200, at *1. Eadter that initial mishap, Lebane
officials provided responses to ICE’s reqeemthd demonstrated their intent to is
documents in the correct format. Id. In Igdr, a Ghanaian official told ICE that
“travel document for petitioner would biesued within a month,” providing
clearly foreseeable deadline fonteval. SACV 17-0038-AFM, at *4.
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Respondent contends, “ICE is now wioik with the State Department and

another part of DHS to secure travd®cuments from China for aliens such
Petitioner.” (Dkt 9 at 4-5.) General indications that U.S. agencies have b

discussions with China regarding repation efforts do not indicate that tho

2 An undue delay in removal for an individual alien beyond the ty
removal period would natuig suggest that removal is unlikely. Chun Yat N
2012 WL 1432229, at *5. Hereeither party has provideany data concernir
how long removal of an aliel China typically takes.
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discussions will result in themely removal of Petitioneras it is unclear wheths

D
—_

those efforts will be successful. Theraéason to be skeptical, because Petitipner

attaches to his reply a declaratioiha detention and deportation offiééndicating

that in 2016, China issued 125 travdbcuments for U.S. detainees ordeared

removed, and that the issuance rateapgproximately 50%. (Dkt. 10-1 at 4.)

Petitioner contends that this demonstratesinlikelihood that his travel docume

will be issued in the reasonable future.

Nts

Without more information regardingow China determines which requests

for travel documents to grant and howmdothe process typically takes, the Court

cannot conclude that Petitioner has shown his removal within the next few montt

is unlikely. Even if China were to demgandomly 50% of alfequests for trave

documents, that fact would not show tlragtitioner’'s request isore likely to be

denied than granted.

Despite the lack of a definitive answieom China, the length of Petitioner

confinement and the persistent effortsUbys. deportation officials to obtain travel

S

documents do not support granting habedsfrat this time. Zadvydas made clear

that the reasonableness of continued confinement is measured on a slidin
“the longer the detention stretches, therenmnminent removal must be to just
further confinement.”_Zadvydas, 533 U.& 701. Petitioner has been held
approximately three months beyond ethpresumptively reasonable per
established in Zadvydas. It is too earlyctimclude that remova&fforts will not be
successful within the next few monthEhe Court notes that as the length
Petitioner's confinement grows, the o@t is unlikely to find continue
communications like the ones occurringr fthe past nine months (i.e., shc

monthly emails) sufficient to rebut Petitioner’s claim that there is no signif

3 This declaration was filed in Yao WéMai v. Nancy J. Albi, Case. No. 1
cv-02259-JDE as an attachnmtéo Respondent’s answer.
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likelihood of removal in th foreseeable future.
C. This Case Shall Be Stayed until July 15, 2017.

A trial court has the inherent authorttycontrol its owrdocket and calendg
See_Landis v. North American Co., 288S. 248, 254-55 (1936). This author
includes entering a stay of the actionfdoe it pending developments in oth
proceedings. See Leyva v. Certified Gracef California Ltd., 593 F.2d 857, 86
64 (9th Cir. 1979). It is noted, howevénat “habeas proceetdis implicate speci:

considerations that place unique limits odistrict court’s authority to stay a ca

in the interests of judicial economy.” YorngI.N.S., 208 F.3d 116, 1120 (9th Cin.

2000). The Ninth Circuit has indicated thahile a stay may be appropriate
habeas cases, it had never “authorizedtha interests of judicial economy,
indefinite, potentially lengthy stay in a heds case.” Id. atl?0. The Court find
that limiting this stay to three months wihspecified end date respects the sp¢
circumstances presented in a habeas proceeding.
Due to the conflicting factors discussadove, the Court finds that the m
appropriate course of action isdtay this case until July 15, 2017.
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V.

RECOMMENDATION

IT IS THEREFORE RECOMMENDED that the District Judge issue
Order: (1) staying this action until Julyp, 2017, (2) setting the following briefif
schedule: Respondent shall file a statyoreevery 30 days (the first being due
May 15, 2017 detailing the diligent efforts undeken to obtain Petitioner’s tray
documents or to obtain an estimated datevhich China is xgected to issue h
travel documents, and China’s responseseio. After Respondent’s third sta
report (due orduly 15, 2017, Petitioner shall file augpplemental brief in suppag
of his Petition setting fortlany additional arguments for granting habeas re

Respondent shall file a responvgighin 20 days of service

Dated: April 27, 2017 Of 8

KAREN E. SCOTT
United States Magistrate Judge
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