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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
NICHOLAS QUEEN, Case No. CV 17-1191-JF\(KK)
Pettioner, | S EDER DISMISSING ACTION FOR
v LACK OF SUBJECT MATTER
JURISDICTION
DAVID SHINN.
Respondent

l.
INTRODUCTION
Petitioner Nicholas Queen (“Petitiafiehas filed a Petition for Writ of

Habeas Corpus by a Person in Fed€radtody (“Petition”) pursuant to 28 U.S.C.
8§ 2241 (“Section 2241"). Petitioner dleages his 1994 conviction and sentence
imposed in the United States Distriad @t for the District of Maryland. As
discussed below, the Court dismisses this action without prejudice for lack of
subject matter jurisdiction.
.
BACKGROUND

Following a jury trial in the United &tes District Court for the District of

Maryland, Petitioner waund guilty of two ounts of bank robbery by
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intimidation under 18 U.S.C. § 2113(d), two counts of armed bank robbery in
violation of 18 U.S.C. § 2113(f), and twounts of carrying a firearm during the

commission of a crime of violence unde&® U.S.C. § 924(c). ECF Docket No.

(“Dkt.”) 1 at 2; see also United Sestv. Queen, 73 F.3d 359, 1995 WL 756347 *1

(D. Md. 1995)t On September 30, 1994 tidener was sentenced to a 562-
month term of incarceration. Dkt. 1tsee also Queen 8mith, No. 3:CV-04-
2077, 2005 WL 1377835, at *1 (M.D. Pa. June 6, 2005).

Petitioner appealed his conviction andtsace to the United States Court of
Appeals for the Fourth Circuit._@an, 73 F.3d 359. On December 21, 1995,

Petitioner’s conviction waaffirmed. Id.

Since 1997, Petitioner has filed over a dozen pleadings challenging his
conviction and sentence in the sentencing eustodial courts. See United States
v. Queen, 1:93-cr-0366-WMN, 2012 WII107176, at *1 (D. MdMar. 30, 2012)
(listing cases). Petitioner’s first Motida Vacate pursuant to 28 U.S.C. § 2255

(“Section 2255") was denied and dism@dsa the merits on May 8, 1997. See
Queen v. United States of Ameri®&,-1184-HMN (D. Md. 1997) at Dkt. 3.
On June 21, 2016, the Fourth Citassued an Order granting Petitioner

authorization to file a successive Section 2255 motion. United States v. Queer
1:93-cr-00366-WMN-1 (D. Md., filed Aug31, 1993) at Dkt. 300. The court
found Petitioner “made a prima facie shogihat the new rule of constitutional
law announced in Johnson v. United 8tl135 S. Ct. 2551 (2015), and held to
apply retroactively to cases on collatemtiew by Welch vUnited States, 136 S.

Ct. 1257 (2016), may apply to his caséd: Hence, Petitioner’'s motion to vacate

his 1994 conviction and sentence pursuaarsection 2255 (“Maryland Section

1 A court “may take judicial notice ehatters of public record,” including of
“proceedings and filings” in other casasd “in other courts, both within'and
without the federal judicial system, if those proceedings have a direct relation t
matters at issue.” Lee v. City of §&\ngeles, 250 F.3d 668, 689 (9th Cir. 2001)
gzltatlons and internal qudtan marks omitted); Unite&tates ex rel. Robinson

ancheria Citizens Council Borneo, Inc., 971 F.2d 244, 248 (9th Cir. 1992).
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2255 Motion”) was filed in the Maryland Btrict Court on June 21, 2016, where it
is still pending._Id. at Dkt. 301.

On February 6, 2017, Petitier constructively filetithe instant pro se
Petition for Writ of Habeas Corpus (“P&tin”) pursuant to Section 2241 in this
Court, challenging his 1994 conviction andte®ice. Dkt. 1, Pet. As in his
Maryland Section 2255 Motion, Petitioner ass¢he statute under which he was
convicted and sentenced contain the lagguéacrime of violence,” which is
unconstitutionally vague under the reasgnof Johnson, 135 S. Ct. 2551 (holding
the “residual clause” of 18 U.S.C984(e) was unconstitutionally vague) and
Welch, 136 S. Ct. 1257 (holding Johnstwsld be applied retroactively). Id.

On February 17, 2017, the Court iedwan Order to Show Cause why the
Petition should not be dismissed for laafljurisdiction because Petitioner was
challenging the legality of his 1994 conviction and sentence and Section 2255’
“escape hatch” provision appeaiadpplicable. Dkt. 3, OSC.

On February 26, 2017, Petitionemstructively filed a Response to the
February 17, 2017 Order to Show CauB&t. 4, Response. Petitioner argues the
Court has jurisdiction over his Petition besaifa) he can show he is actually
innocent, and (b) he lacks an unobstructedgularal shot to presthis claim. _Id.
However, Petitioner does natldress his pending Maryld Section 2255 Motion.

1.
DISCUSSION
THISCOURT LACKSSUBJECT MATTER JURISDICTION

A. APPLICABLE LAW

A petitioner challenging “the mannerchtion, or conditions of a sentence’s

execution” must file a petition for writ dfabeas corpus under Section 2241 in the

2 Under the “mailbox rule,” when a %Ece R}risoner Ives prison authorities a
pleading to mail to court, the Court deethe pleading constructively filed on the
date it is signed. Roberts v. Mhddl, 627 F.3d 768, 7701 (9th Cir. 2010)
(citation omitted).

3

U)

14




© 00 N OO O A W N P

N NN NN DNNNDNDNRRRRRRERRPRP R R
0w N o 0~ W NP O © 0N O 00 W N P O

custodial court._Harrison v. Ollisof19 F.3d 952, 956 (9th Cir. 2008). On the

other hand, Section 2255 “provides thelagive procedural mechanism by which

a federal prisoner may test the legalitydetention.” _Lorentsev. Hood, 223 F.3d
950, 953 (9th Cir. 2000)A petitioner challenging “th&egality of his sentence”

must file a motion to vacate his serterunder Section 2255 and “[Section] 2255

motions must be heard in the senten@agrt.” Hernandex. Campbell, 204 F.3d
861, 864-65 (9th Cir. 2000).

There is, however, an exception tstgeneral rule that a Section 2255

challenge to the legality of detention must be filed in the sentencing court. Ung
the “escape hatch” of Section 2255, a febprisoner may challgge the legality of
detention in the custodial court ifp@ only if, the remedy under Section 2255 in
the sentencing court is “inadequate affactive to test the legality of his
detention.” 28 U.S.C. § 2255(e); Stephenblerrera, 464 F.3d 895, 897 (9th Cir.
2006). A prisoner may file under Sexti2255’s escape hatch in the custodial

court “when the prisoner ‘(Ipakes a claim of actual innocence, and (2) has not
had an unobstructed procedural shot at presenting that claim.”
682 F.3d 1190, 1192 (9th Cir. 2018ubting_Stephens, 464 F.3d at 898).

With respect to the second prongS#ction 2255’s escape hatch, whether

the petitioner has not had an “unobstrdgbeocedural shot” at presenting his
actual innocence claim, the Court mushsider: “(1) whether the legal basis for
petitioner’s claim did not arise until after had exhausted his direct appeal and
first [Section] 2255 motion; and (2) whethbe law changed in any way relevant
to petitioner’s claim after that first §8tion] 2255 motion.”_Alaimalo v. United
States, 645 F.3d 1042, 1047 (9th Cir. 20iifernal quotation marks omitted).

B. ANALYSIS

Here, Petitioner does not challenge “thanner, location, or conditions of a

sentence’s execution.” See Harrisbh9 F.3d at 956. Rather, Petitioner

challenges the legality of his 1994 convictenmd sentence. See D&, Pet. Thus,
4
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Petitioner cannot proceed in this Court, the custodial court, unless both Sectior
2255’s “escape hatch” provision apply. Lorentsen, 223 F.3d at 953.

As discussed in the Court’s Febrpa 7, 2017 Order, Petitioner fails the
second prong of Section 2255’s eschpteh. _Alaimalo, 645 F.3d at 1047.
Petitioner does not dispute that (1) higitRen presents theame claim as his
Maryland Section 2255 Motion; and (2siMaryland Section 2255 Motion is still
pending._See Dkt. 4, Response. ThanefPetitioner cannot show he lacks an
unobstructed procedural shot to raise his claim. Ivy, 328 F.3d at 1060; see Spq
v. United States, No. CV 13-4244-DMGCG), 2013 WL 6910415, at *2 n.2 (C.D.
Cal. Dec. 31, 2013) (statirtbecause Petitioner’'s § 2255 motion in Idaho District
Court remains pending, there is no basighe Court to find that Petitioner had no
remedy under § 2255").

Petitioner thus fails to qualify fore8tion 2255’s escape hatch, and this
Court lacks jurisdiction to entertaingtmatter._Harrisor§19 F.3d at 959.

Therefore, the Court dismisses this aatwithout prejudice Hernandez, 204 F.3d
at 864-65.
V.
ORDER
IT IS THEREFORE ORDERED thigction is DISMISSED without

prejudice for lack of jurisdiction.

4 ZW
Dated: March 13, 2017

HONORABLE JOHN F. WALTER
United States District Judge

Presented by:

i e

KENLY KIYA KATO
United States Magistrate Judge
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