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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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.  INTRODUCTION
This case arises from tHatal shooting of JuneR. Monzon (“Decedent”py
City of Murrieta (“City”) police officers (See generallfompl., ECF No. 1.) Junef’

parents, Plaintiffs Neftali Monzon and Mé&y Monzon, filed suit individually and &

successors in interest of their sagainst City police officers Scott Montez, Chr

Zeltner, Kyle Mikowski, Zack BradleyBlake Williams, and Does 1 through 10 a
seek wrongful death and survival dagea under federal and state lavd.)( Plaintiff

Jerrico Reyes, who was present and injured at the scene of the shbasinglso

(0) °Z)

S

individually asserted the same federal atate law claims against the Defendants and

seeks general, compensatory, and speeaalages under fedéend state law. Iq.)
The complaint advances six causesaofion: (1) unlawful seizure, excessiy

force, anddenial of medical care in violamn of 42 U.S.C. § 1983; (2) municipi

liability for unconstitutional custom, practice, or policy in violation of 42 U.S.Q.
1983; (3) battery; (4) mgigence; (5) failure to train imiolation of 42 U.S.C. § 1983;

and (6) violation of California CiviCode section 52.1 (“the Bane Act”).

Defendants move tdismiss claims four, five, anglx pursuant to Federal Rul
of Civil Procedure 12(b)(6).For the reasons discussed below, the CDHNIES
Defendant’'s Motion. (ECF No. 20.)

. FACTUAL BACKGROUND

On October 22, 2016, City police offisefatally shot Decedent following
vehicle pursuit in which the Decedent flguursuing officers fo several miles.
(Compl. 11 15-20.)

Prior to the shooting, Decedent psck up Reyes from a motel in Oran
County and then headed southbound on lthefreeway toward Riverside Count
(Id.) During this time, City police focers attempted to pull over Reyes a

Decedent; however, thdled officers for 5 to 6 miles until they reached a dead-

street. [d.) The Decedent then turned his vedisb it was facing the police and, |
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attempting to flee the scene, codldl with a police cruiser. Id.) Officers then

commanded Decedent and Reyes topsand kill the engine.” 1d.) Decedent ang

Reyes then raised their hands “in a unifayesture of surrender,” but officers fired

approximately 8 to 13 rounds, injurinBeyes’s left hand and fatally injuring

Decedent. Ifl.) Plaintiffs allege that at thentie of the shooting, Decedent and Reyes

were unarmed, had completedyrrendered, and did not otherwise pose a threat to

anyone, since they were attempting to conwith officers’ commands to surrendefr.

(Id. 721

On May 8, 2017, Defendants filed a Mmtito Dismiss claims four, five, and

six of Plaintiffs’ complaint for failure testate a claim pursuant to Federal Rule
Civil Procedure Rule 12(b)(8).
lll.  LEGAL STANDARD

A court may dismiss a complaint pursuamtFederal Rule of Civil Procedure

12(b)(6) for lack of a cognizable legal thearyinsufficient fact pleaded to suppof
an otherwise cognizable legal theoralistreri v. Pacifica Police Dep/t901 F.2d
696, 699 (9th Cir. 1988). To surviveraotion to dismiss, a complaint need or
satisfy the minimal notice pleading requirembs of Rule 8(a)(2)—a short and pla
statement of the claim.Porter v. Jones319 F.3d 483, 494 {® Cir. 2003). The

factual allegations “must benough to raise a right t@lief above the speculative

level . . .” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (20p7 That is, the
complaint must “contain sufficient factual maftaccepted as true, tstate a claim to
relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009).

The determination of whether a complasatisfies the plausibility standard is

“context-specific task that requires theviesving court to draw on its judicial

! Having carefully considered tfpapers filed in support of and apposition to the instant Motion,
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the Court deems the matter apprateifor decision without oral argument. Fed. R. Civ. P. 78; L|R.

7-15.
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experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk “factual allegations set fdntin the complaint . . . a
true and . . . in the light most favorable” to the plaintifee v. City of L.A.250 F.3d
668, 679 (9th Cir. 2001). But a court neeat blindly accept conclusory allegation
unwarranted deductions of fact, or unreasonable infererg@®well v. Golden Stat
Watrriors, 266 F.3d 979, 988 (9th Cir. 2001).

As a general rule, a court should fregiye leave to amend a complaint that K

been dismissed, even if not requested by the plainiéeFed. R. Civ. P. 15(a);

Lopez v. Smith203 F.3d 1122, 1130 (9th Cir. 2000 (@anc). Howewe a court may
deny leave to amend when it “determines that allegation of other facts consiste
with the challenged pleading could tnpossibly cure the deficiency.”Schreiber
Distrib. Co. v. Serv-Well Furniture Co., In@06 F.2d 1393, 1401 (9th Cir. 1986).
IV. DISCUSSION

Defendants move to dismiss Plaintiffs’ i@plaint for failureto state a claim or
the grounds that (1) Plaintiffs’ thirdnd fourth causes of action for battery a
negligence, respectively, do not plead fattablishing a statutory basis for liabili
and the City is statutorily immune frodirect tort liability absent a separate statutc

basis apart from the provisions for Calii@ Government Code section 815.2; |

UJ

S,
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2)

Plaintiffs’ fourth cause of action for gkgence pleads only conclusory allegations

without sufficient factual basis; and (Plaintiffs’ sixth cause of action seekin
wrongful death and survival damages ascsgsors in interest under the Bane A
California Civil Code section 52.1, can pribe brought by theggrieved party as @
personal cause of actionS€e generallivot.)
A.  Statutory Basis for Battery and Negligence Liability

Plaintiffs’ third and fourth causes of action seek to hold Defendants Ci
Murrieta, Officers Montez, Zeltner, Mikaski, Bradley, Williams, and Does 1-

liable for the California common law torts bfttery and negligence, respective

g
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(Compl. 11 39-50.) Defendamsove to dismiss these causes of action against the

City. (Mot. 6.)

California’s Tort Claims Act provide that public entities are not liable for

injuries “[e]xcept as otherwise provided by statute€Cal. Gov. Code§ 815(a). As
such, Defendants are corraotthat a claim ofdirect liability against a public entity
for negligence or battery must be baseda specific statute creating a duty of ci
rather than on the general tort provisiongCaflifornia Civil Code section 1714See
Eastburn v. Reg’l Fire Protection Autl81 Cal. 4th 1175, 1182 (2003).

However, public entities ardidble for injury proximately cased by an act o
omission of an employee of the public entity within the scope of his employmer
" Cal. Gov. @de § 815.2(a). Aublic employee is liable for injury to the san
extent as grivate person “except as otherwise provided bhyust.” Cal. Gov. Code
8§ 820(a). “Thus, the general rule is thatlpubntities are generally liable for the torn
of their employees to the sam&tent as private employers.State ex rel. Dep’t of
Cal. Highway Patrol v. Super. C60 Cal. 4th 1002, 1009 (2015).herefore, in lieu
of direct liability, section 815.2(a) prowed for vicarious liability against publi
entities.

Here, Plaintiffs do not attempt to imgodirect liability on the City; rather, th
direct allegations of battegnd negligence are against #rmaployees of the City. Th

Plaintiffs instead are suing the Citydirectly in clearly alleging under section 815}

that the City is only vicariously liable fahe actions and inactions of its employe

(Compl. 19 42—-48.) Thus, the Tort Claims Achag a bar to the city’s liability in thig

context. Therefore, the Cou@ENIES Defendants’ Motion to Dismiss as |
Plaintiffs’ third and fourth causes of action.
B. Factual Allegations Supporting Negligence Claim

Plaintiffs’ fourth cause of actionesks to hold defendants Montez, Zeltn

Mikowski, Bradley, Williams and Does 1-&able under a general negligence theg

are
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for their alleged negligent actions andcations. (Compl. § 46.) Defendants ag
move to dismiss the negligence claim, only this time on the ground that Plail
allegations areonclusoryand thus insufficiently based in fact. (Mot. 2.)

“To support a claim of negligent wngful death against law enforceme
officers, a plaintiff must dablish the standard elemend$ negligence: defendant
owed a duty of care; defendants breacheir tthuty; and defendants’ breach caus
plaintiff's injury.” Hayes v. Cnty. of San Diegt636 F.3d 1223, 1231 (9th Cir. 2013
“The California Supreme Couhtas held that ‘an officer'sack of due care can giv
rise to negligence liability for the intenohal shooting death of a suspect,” and t
‘police officers have a duty to use readoleacare in employing deadly force.Td. at
1232 (quotingMunoz v. Olin 24 Cal. 3d 629, 634 (1979)). A Fourth Amendm

violation generally “suffices to establishe breach of a duty of care under Califori

law . . ..” Young v. Cnty. of L.A655 F.3d 1156, 1170 (9thrCR011) (reversing the

district court’s dismissal of a negliges claim predicatedn excessive force).

The Complaint alleges that just priorttee shooting, Decedent and Reyes w|
unarmed, attempted to comply with polioeders, and had raisatieir hands in §
“uniform gesture of surrender.” (Compl. J.18fficers then fired approximately 8 t
13 rounds at Decederand Reyes. Id.) The Complaint also makes clear th
Decedent’'s death and Reyes’s injury wereximately and directly caused by tlf
conduct of Defendants Montezeltner, Mikowski, Bradley, Williams, and Does 1-
(Id. 7 47.)

Plaintiffs have alleged a Fourth Amendment violation concerning exce
force in their first cause of action, whiCrefendants have notawed to dismiss. See
Compl. 1 22-31.) The Complaint also cleadifeges negligent use of force with
the negligence cause of actiorid. (f 46.) SeeMunoz v. City of Union City120 Cal.
App. 4th 1077, 1108-1109 (2004) (applyi Fourth Amendment reasonableng

standard to claim that officer was negligem using excessive force). Because t
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alleged Fourth Amendment vailon also suffices to estigdh the breach of a duty o

care under California law, there is sufficidmdsis to support a negligence clai

Accordingly, the CourtDENIES Defendants’ Motion to Dismiss as to Plaintiff

fourth cause of action on this ground.

C.  Survival Damages UnderCalifornia Civil Code Section 52.1 (“Bane Act”)
In their sixth cause of action, Ri#ifs Neftali and Marylou Monzon seeK

survival damages as successors in intécegteir son, Decededunef Monzon, base

upon their claim that Defendants violat€ecedent’s rights under California Civi

Code section 52.1 by interfering with hegercise of various rights secured by t
Constitution. (Compl ¥ 56, 62.)In addition, they seek wrongful death damage
their individual capacities ued the Bane Act. Id.) Defendants argue that th
Monzons’ Bane Act claim should be dismiddeecause a Bane Act cause of act
may only be asserted by the aggrievedypa (Mot. 7-8.) Defendants rely dBay
Area Rapid Transit Dist. \Buper. Ct. of Alameda Cnty38 Cal. App. 4th 141 (1995
(“BART) to support their argument. Id()

The Bane Act provides that a person rbayg a cause of action “in his or h¢
own name and on his or hewn behalf’ against anyongho “interferes by threat
intimidation, or coercion, with the exesel or enjoyment” of any constitutional (
statutory right. Cal. Civ. Code 8 52.1. Howeveaunder California law, a cause ¢
action is not lost when the decedenég]ibut can be brought by the decedel
successor in interest. Calo@e Civ. Proc. 88 377.20-377.30.

Defendants base their contentionpart, upon a misreading of the Compla
and a misreading @ART In BART, the court dismissed BaneAct claim brought
by the parents of a victim of a policghooting based on the officer's alleg
interference with their “constitutional right parent,” holding that the statute does |
provide for “derivative liability for pem@ns not present and not witnessing |
actionable conduct.”BART, 38 Cal. App. 4th at 144. The court held that ‘Bane
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Act is simply not a wrongful @ath provision. It clearly provides foparsonalcause
of action for the victim of a hate crimeld.

Moreover, the court did not analyze wihet Bane Act claim®f a deceden
survive the death of the decedent pursuantalifornia Code section 377.20. TI
holding iInBARTis thus limited to whether a patecan bring a BamAct claim on the
theory that their own constitutional rights have been violated, not those @
decedent. Here, by contrast, Plaintiffs allege that Defendartishacénterfered with
Decedent’s constitutional rights, not their owise€Compl. 11 56, 57, 62.) Plaintiff
Neftali and Marylou Monzon, asuccessors in interedtave asserted a claim g
behalfof their son, as permitted Ialifornia Civil Codesection 52.1(b).

The Decedent’'BaneAct claim survived his death pursuantGalifornia Civil

Codesection377.20and passed to hsuccessorn interestpursuant toCalifornia

Civil Codesection377.30. See Estate of Crawley v. Kings CHo. 1:13—-cv-02042+

LJO-SAB, 2014 WL 2174848, at *12 (E Cal. May 23, 2014) (holding that
successor in interest may bring a surviedim for a violation of section 52.
pursuant to California Civil Procedure Coslection 377.20). Accordingly, Plaintiffs
claim as successors in inést to Decedent under @afnia Civil Code section 52.1 i
proper.

However, the Court agrees with Defendatiitat Plaintiffs Neftali and Marylot

Monzon may not seek wrongfdeath damages in theirdinidual capacities under th

Bane Act. (Compl. § 62). The Bane Astnot a wrongful death provision and its

application is limited to plaintiffs who theniges have been theilsject of violence or
threats. Therefore, the Court strikes Riiffis Neftali and Marylou Monzon’s theory

for wrongful death damages in theirdividual capacities under the Bane Act [

allows their claim for survivalamages as successors innegéto Decedent to stand|

Thus,the Court DENIES Defendants’ Motion to Dismiss as to Plaintiffs’ Ba

Act claim.
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For the reasons stated above, the CA&ENIES Defendant’s Motion to

V. CONCLUSION

Dismiss Plaintiffs’ Complaint in its entirety. (ECF No. 20.)

IT IS SO ORDERED.

August 18, 2017

Y, 207

OTIS D. WRIGHT, Ii
UNITED STATES BISTRICT JUDGE




