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l. INTRODUCTION

On August 8, 2016, plaintiff Robert Daisley filed this action in the District Court
for the State of Nevada against defend@&fitzzard Music Limited (US) (“Blizzard US”)
and John Michael “Ozzy” Osbawe. Dkt. 1, Ex. 1 (“Comlg). On August 31, 2016,
defendants removed this casddaderal court in Nevada. Dkt. On February 22, 2017,
the U.S. District Court for the District of Mada granted defendants’ motion to transfer
this case to this district. Dkt. 26.

Plaintiff asserts three claims: (1) dichagainst Blizzard US, (2) fraud against
Osbourne, and (3) accounting against lafendants. Compl. 11 97-130. The
gravamen of plaintiff’'s complaint is thatfd@dants deprived plaintiff of his rightful
compensation because Blizzard US impripéeducted 15 percent from its gross
receipts before remitting payments to itsgea company, Blizzard Music Limited (UK)
(“Blizzard UK"), which distribues royalties to plaintiff.

On March 8, 2017, defendaritied a motion to dismiss or stay this action pending
arbitration or, alternatively, to dismiss tlastion for failure to state a claim on which
relief may be granted. Dkl (“Motion”). Plaintiff filed his opposition on March 27,
2017, dkt. 43 (“Opp’n), and defendantied their reply on April 10, 2017, dkt. 46

(HRepIyH)-

Having carefully considered the parti@sguments, the Court finds and concludes
as follows.
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. BACKGROUND

Plaintiff alleges the following facts.

Plaintiff is a musician and composgho co-authored songs on two albums—
Blizzard of Ozz and Diary of a Madman—#tvOsborne, among others. Compl. {1 3,
19-31, 112. Plaintiff refers to the sor@sthese two albums collectively as the
“Disputed Compositions.”_1d. ] 32.

Blizzard US is a Nevadeorporation that is the holly-owned subsidiary of
Blizzard UK. Id. 1 11. Osbourne is theesident, treasurer, director, and CEO of
Blizzard US, and served as the lead vocalisBlizzard of Ozz anDiary of a Madman.
Id. 17 12, 85.

On July 1, 1980 and February 1, 1981, plaintiff assigned his author share of the
copyrights for the Disputed Compositions tlizBard UK. Id. 11 34, 36. Plaintiff refers
to these assignment contracts as then{fsvriter Agreements.”_1d.  33.

Blizzard UK administers the copyrighftsr the Disputed Compositions and is
responsible for the collection and distributmfiroyalties to plaintiff. _Id. § 39. The
royalties are earned through various types of licenses and sales, which plaintiff refers to
collectively as “Commercl&xploitations.” 1d.

Under each of the Songwriter Agreements for the Disputed Compositions, Blizzard
UK is required to “pay or cause to be ptadhe Composer/Author in respect of said
work . .. 90 percent . . . of all grogsyalties and other payments received by the
Publisher in respect of sound recordingsnpieolls, and all other deces for audibly and
visual reproducing the said woftir sale or hire in th&Jnited Kingdom of Great Britain
and northern Ireland.”_Id. T 41. For incoemned through Commaeat Exploitations in
the United States and other territories, Blid UK was requiretb pay plaintiff “90
percent . . . of all monies received in regpdche right to record the said work on sound
tracks for use with cinematograph, televisiowl ather films, and to the right to use said
work (whether prerecorded or not) in anketesion or other programme.” Id. § 42. On
information and belief, plairffialleges that Osbourne relied Blizzard US to serve as
the publisher for the Disputed Compasits in the United States, including the
Commercial Exploitation of the Disputed Compositions. Id. T 43.
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Since the execution of the SongwriterrAgments, BlizzartdK has provided
royalty statements to plaintiff twice a yearhich are required to represent accurately
payments in accordance with the terms ef #ongwriter Agreements, including (a) that
Blizzard UK received 100 percent of the egg-upon license fe@)) the share to be
allocated to the recipient ftine specific Disputed Composition; and (c) the royalty rate
applied. _1d. T 44.

In or around February 2014, plaintif—amerned about his royalty statements and
the amount of compensation received assalt®f the Commercidtxploitation of the
Disputed Compositions—attempted to conducomprehensive inspection of the books
and records for the Disputed Compositions. Id. 11 55-57. The audit, conducted by Audit
Time, LLC, revealed thalizzard US improperly dedualel5 percent for the gross
receipts on Commercial Exploitations negotidbgdBlizzard US._Id. 1 63. As a result,
only 85 percent of the gross receipts edléd by Blizzard US were transferred to
Blizzard UK. Id. 1 64. Howeer, Blizzard UK represented pdaintiff that the 85 percent
was “100 percent” of the gross receipts on the royalty statemahtslagedly concealed
from plaintiff the withholding of 15 percent die royalties owed to him. Id. { 65.

None of plaintiff's royalty statementsstilosed this deductiasf income and none
of the Songwriter Agreements contained agyts for Blizzard US or Blizzard UK to
undertake the extra deductions. Id. 1 66-67.

On October 2, 2014, plaintiff raisedsteoncerns about fraudulent conduct with
Blizzard UK’s counsel, Sheridans. Id. § 70n October 16, 201&heridans responded
in relevant part that:

e Blizzard US accounts to BlizzduUK “in respect of publishing
activities in relation to the Songs in the U.S. territory and receives a
fee of 15% by way of remuneration for the services provided;”

¢ “[R]etaining a sub publisher on sucbommercial terms is standard
within the music publish industry;”

¢ “[R]oyalty statements rendered tddmtiff]l may not have expressly
stated the amount of overseas sub-publisher representations;”
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Id. § 73. Before receiving the letter from Shand, plaintiff was not aware that Blizzard
US withheld income from Blizzard UK froi@ommercial Exploitations of the Disputed
Compositions in the United States as a redulfea supposed sub-publishing agreement.
Id. 1 81. Plaintiff has never been prded a copy of any sutdblisher agreement
between Blizzard UK and BlizzaUS. _Id. 1 75. On inforation and belief, plaintiff
alleges that Osbourne directBlizzard UK and Blizzard US teeject all of plaintiff and
Audit Time’s requests for individual contracnd additional inforation regarding the
sub-publishing arrangement betn Blizzard UK and Blizzd US. 1d. § 79. On
information and belief, platiff alleges that “standardSub-publishing agreements
require the sub-publishers to account @ plublisher, and by extension the authors, and
provide copies of all business conducted bysthig-publisher._1d. § 77. On information
and belief, plaintiff contends that BlizzadK and Blizzard US do not have a “standard”
sub-publishing arrangeant. Id. { 78.

Plaintiff alleges that Blizzard UShd Blizzard UK only perform publishing and
sub-publishing functions for the Disput€dmpositions and compositions involving
Osbourne and his family. Id. 11 88—90pdd information and belieBlizzard US and
Blizzard UK share employees and Osboutnes not maintain corporate formalities in
his operation of Blizzard US. |d. 11 91-92pon information and bief, the accounting
records for Blizzard US show irregularities, icaling that Blizzard US is not adequately
capitalized._Id. 1 93-94. Plaintiff alleges that Blizzard US and Blizzard UK are alter
egos of Osbourne because “both companies ot the sole purpose of exploiting the
Disputed Compositions to the detriment of bo-authors.”_Id. § 95. Because of his
domination and control ofI&zard US and Blizzard UKplaintiff contends that
Osbourne is individually liable for the frau@ul activities undertaken by Blizzard US.
Id. 7 96.

Plaintiff asserts a claim of fraud agaimdizzard US because: (a) “Blizzard US
misrepresented the total amount of incameeived from Commerdi&xploitation of the
Disputed Compositions in the United Statg®); “Blizzard US withheld money in the
United States that it knew should have beandferred to Blizzard Uland distributed to
Plaintiff”; and (c) “[b]ased on these misrepeatations, royalty statements provided by
Blizzard UK to Plaintiff reflected an inacrate percentage of income received.” Id.
19 100-02. Plaintiff asserts his fraud clagainst Osbourne on the basis of alter ego
liability. 1d. 9 111-23. Finally, plaintiff requests an accounting of Blizzard US,
Blizzard UK, and Osbourne worder to assess the precise amount of income owed to
plaintiff. 1d. § 130.
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[ll. LEGAL STANDARDS

Defendants seek the dismissal or stath@f action pending arbitration pursuant to
Federal Rules of Civil Procedure 12(b)(1), @)d (6), and the Federal Arbitration Act
(“FAA”), 9 U.S.C. 88 1 et seqSubstantial case law estabks that these are the correct
rules under which to seek dismissal based acarlitration provision._See, e.g., Thinket
Ink Info. Res., Inc. v. Sun Microsysteniac., 368 F.3d 1053, 1061 (9th Cir. 2004)
(affirming dismissal of plaintiffs’ claims sudgt to arbitration provision pursuant to Rule
12(b)(6)); Chappel v. Lab. Corp. of An232 F.3d 719, 725 (9th Cir. 2000) (same);
Cancer Ctr. Assocs. for Research & Excellehoe, v. Philadelphidns. Companies, No.
1:15-cv-00084-LJO, 2015 WL 17669348,*2 (E.D. Cal. Aprl7, 2015) (“[C]ourts have
held that a Rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction is a
procedurally sufficient mechanism to erderfan] [a]rbitration [p]rovision.” (quotation
marks omitted)); Minnesota Supply Co.Mitsubishi Caterpillar Frklift Am. Inc., 822
F. Supp. 2d 896, 905 n.10 (D. Minn. 20149ting that a dismissal based on a binding
arbitration agreement is proper pursuarRtde 12(b)(3) and Rule 12(b)(6)); Luna v.
Kemira Specialty, Inc., 575 Fu$p. 2d 1166, 117@C.D. Cal. 2008)‘[E]ven where a
party moves to stay litigation pending araiton under the Federal Arbitration Act, 9
U.S.C. § 3, the district court has discretion to dismiss the complaint if it finds all of the
claims before it are arbitrable.”).

A.  Rule 12(b)(1)

A motion pursuant to Federal Rule ofCiProcedure Rule 12(b)(1) motion tests
whether the court has subject matter jurigdicto hear the claims alleged in the
complaint. Fed. R. Civ. P. 12(b)(1). Suximotion may be “facialor “factual.” Safe
Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). That is, a party
mounting a Rule 12(b)(1) challenge to tloaid’s jurisdiction may do so either on the
face of the pleadings or by presenting extrinsic evidence for the court’s consideration.
See White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000); Thornhill Publishing co. v.
General Tel. & Electronics, 89.2d 730, 733 (9th Cir. 1979).

Once a Rule 12(b)(1) motion has beenadjghe burden is on the party asserting
jurisdiction. _Sopcak v. NMountain Helicopter Serv., 52 F.3d 817, 818 (9th Cir. 1995);
Ass’n of Am. Med. Coll. v. United Stas, 217 F.3d 770, 778-79 (9th Cir. 2000). If
jurisdiction is based oa federal question, the pleadersnshow that he has alleged a
claim under federal law and that the clainmad frivolous. _See 5B Charles A. Wright &
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Arthur R. Miller, Federal Practice and ealure, 8 1350, pp. 211, 231 (3d ed. 2004). If
jurisdiction is based on divergibf citizenship, the pleader msiushow real and complete
diversity, and also that his asserted claxneeds the requisite jurisdictional amount of
$75,000._See id. When dduig a Rule 12(b)(1) motion, ¢hcourt construes all factual
disputes in favor of the non-moving partgee Dreier v. United States, 106 F.3d 844,
847 (9th Cir. 1996).

As a general rule, leave to amend a clamp that has been dismissed should be
freely granted. Fed. R. Cif2. 15(a). However, leave to and may be denied when “the
court determines that the allegation of ottaets consistent with the challenged pleading
could not possibly cure the deficiency.” Héeiber Distrib. Co. v. Serv-Well Furniture
Co., 806 F.2d 1393, 1401 (9th Cir. 1986); sepdz v. Smith, 203 F.3d 1122, 1127 (9th
Cir. 2000).

B. Rule 12(b)(3)

Pursuant to Federal Rule of Civil Pracee 12(b)(3), a defendant may move to
dismiss a complaint for imprep venue. Generally, couttsok to the venue provisions
set forth in 28 U.S.C. § 1391 to determimleether venue is proper. However, a
defendant may move to dismiss pursuarRtbe 12(b)(3) based on a forum selection
clause, even if venue would otherwisedoeper under 28 U.S.@.1391. Argueta v.
Banco Mexicano, S.A., 87 F.3d 320, 324 (9th €996). When considering a motion to
dismiss under Rule 12(b)(3), a court neet accept the pleadings as true and may
consider facts outside of the pleadings. @hce the defendant has challenged a given
court’s jurisdiction for improper venue, theapitiff bears the burden of showing that
venue is proper. Piedmont Label CoSun Garden Packing Co., 598 F.2d 491, 496 (9th
Cir. 1979). If the court determines that venue is improper, the court must dismiss the
action or, if it is in the interests of justiceanisfer the action to a district or division in
which the action could have been broug?®. U.S.C. § 1406(a). Whether to dismiss for
improper venue or transfer venue to a praqaurt is within the sound discretion of the
district court. _See King v. Rsell, 963 F.2d 1301, 1304 (9th Cir. 1992).

C. Rule12(b)(6)

A motion pursuant to Federal Rule@ivil Procedure 12(b)(6) tests the legal
sufficiency of the claims asted in a complaint. Undehis Rule, a district court
properly dismisses a claim if “there is a ‘lamka cognizable legal theory or the absence
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of sufficient facts alleged under a cognizlagal theory.” Conservation Force v.
Salazar, 646 F.3d 1240, 1242 (9th Cir. 2011p{opg Balisteri v. Pacifica Police Dep't,
901 F.2d 696, 699 (9th Cir. 1988)). “Whdecomplaint attacked by a Rule 12(b)(6)
motion to dismiss does not need detailedualcallegations, a plaintiff's obligation to
provide the ‘grounds’ of his ‘entitlemetd relief’ requires more than labels and
conclusions, and a formulaic recitation of #lements of a cause of action will not do.”
Bell Atlantic Corp. v. Twombi, 550 U.S. 544, 555 (2007). FJactual allegations must
be enough to raise a right to reledfove the speculative level.”_Id.

In considering a motion pursuant to Ru&b)(6), a court must accept as true all
material allegations in the owlaint, as well as all reasdsia inferences to be drawn
from them. Pareto v. FDIC, 139 F.3d 696, §9th Cir. 1998). The complaint must be
read in the light most favorable to thenmoving party._ Sprewell v. Golden State
Warriors, 266 F.3d 979, 988 (9th Cir. 2001). wéwer, “a court condering a motion to
dismiss can choose to begin by identifyingaalings that, becauseethare no more than
conclusions, are not entitled to the assuarptf truth. While lgal conclusions can
provide the framework of a complaint, they must be supported by factual allegations.”
Ashcroft v. Igbal, 556 U.S. 662, 679 (200%edVioss v. United Stat&ecret Service,
572 F.3d 962, 969 (9th Cir. 2009) (“[F]or a cdaipt to survive a motion to dismiss, the
non-conclusory ‘factual content,” and reasonaierences from thatontent, must be
plausibly suggestive of aam entitling the plaintiff taelief.”). Ultimately,
“[d]etermining whether a complaint stateplausible claim for relief will . . . be a
context-specific task that requires the reviegvcourt to draw on its judicial experience
and common sense.” Idh&56 U.S. at 679.

Unless a court converts a Rule 1260 motion into a motion for summary
judgment, a court cannot consideaterial outside of the aaplaint (e.g., facts presented
in briefs, affidavits, or discovery materialdh re American Cont’l Corp./Lincoln Sav. &
Loan Sec. Litig., 102 F.3d 1524, 1537 (9tln.@096), rev’'d on other grounds sub nom
Lexecon, Inc. v. Milberg Weiss Bershagr¢s & Lerach, 523 U.26 (1998). A court
may, however, consider exhibits submitted vathalleged in the complaint and matters
that may be judicially noticed pursuant tadEeal Rule of Evidenc201. In re Silicon
Graphics Inc. Sec. Litig., 183 F.3d 970, 986 (Gth 1999); Lee v. City of Los Angeles,
250 F.3d 668, 689 (9th Cir. 2001).

Federal Rule of Civil Procedure 8(appides that a pleading stating a claim for
relief must contain “a short and plain statetr@rthe claim showing that the pleader is
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entitled to relief.” Fed. R. Ci\P. 8(a)(2). In order to neéthis standard, a claim for
relief must be stated with fbvity, conciseness, and claritySee Charles A. Wright &
Arthur R. Miller, 5 FederaPractice and Procedure § 1215 (3d.edThe Plaintiff must
allege with at least somegtee of particularity overt agtwhich Defendants engaged in
that support the Plaintiff's claim.”odes v. Community Redevelopment Agency, 733
F.2d 646, 649 (9th Cir. 1984). The purpose oeRfa) is to enge that a complaint
“fully sets forth who is being sued, for atrelief, and on what theory, with enough
detail to guide discovery.McHenry v. Renne, 84 F.3dL72, 1177 (9th Cir. 1996).

D. The Federal Arbitration Act

The FAA provides that “aantract evidencing a transaction involving commerce to
settle by arbitration a controversy thereaftésiag . . . shall be valid, irrevocable, and
enforceable, save upon such grounds as eXmswadr in equity for the revocation of any
contract.” 9 U.S.C. 8§ 2. The FAA reflectSliberal federal policy favoring arbitrations
agreements.”_Gilmer v. Interstate/John&ane Corp., 500 U.S. 20, 25 (1991) (quotation
marks omitted).

The “first task of a court asked to compebitration of a dispute is to determine
whether the parties agreedaxbitrate the dispute.” Mitdishi Motors Corp. v. Soler
Chrysler—Plymouth, Inc., 473 U.S. 614, §2885). The court must determine
(1) whether there exists a valid agreemerartotrate; and (2) if there is a valid
agreement, whether the dispute falls withintéisns. _Chiron Corp. v. Ortho Diagnostic
Sys., 207 F.3d 1126, 1130 (9th Cir. 200Q§hen determining whether a valid and
enforceable contract to arbiteahas been established for theposes of the FAA, federal
courts should apply “ordinary state-law prleis that govern the formation of contracts
to decide whether the partiagreed to arbitrate a certanatter.” _First Options of
Chicago, Inc. v. Kaplan, 514.S. 938, 944 (1995); Circuit yi Stores v. Adams, 279
F.3d 889, 892 (2002). Algreements to arbitrate [mppe invalidated by generally
applicable contract defenses, such asdrauress, or unconscionability, but not by
defenses that apply only to arbitration or thiative their meaning dm the fact that an
agreement to arbitrate is at issue.” 88TMobility LLC v. Concepcion, 563 U.S. 333,
339 (2011). “[P]arties caagree to arbitratgateway’ questions of ‘arbitrability,” such
as whether the parties have agreed tdratiei or whether their agreement covers a
particular controversy.” RénA—Center, W., Inc. v. &&son, 561 U.S. 63, 68-69 (2010).
However, “the question of arbitrability, is @sue for judicial determination [u]nless the
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parties clearly and unmistakglgrovide otherwise.” Howan v. Dean Witter Reynolds,
Inc., 537 U.S. 79, 83 (2002yuotation marks omitted).

IV. DISCUSSION
A.  Whether the Arbitration Agreement is Valid and Enforceable

Plaintiff concedes that he executed wngwriter Agreements and that each one
of the Disputed Compositions is subjecat&ongwriter Agreement. Compl. { 33. The
Songwriter Agreements contain the following provision:

IF any dispute or difference shaliseg between the parties hereto on any
matter touching this Agreement or anytloé terms hereof the same and all
matters arising therefrom albe referred to a singkrbitrator to be agreed
between the parties or in the case of failure to agree to be appointed by the
President for the time being of the Law Society and the decision of such
Arbitrator shall be final antlinding on the parties hereto.

Dkt. 41-9, Declaration of Peter J. Anderdeim 7 at 107 (“SongwriteAgreement”) { 18.
During plaintiff's 1998 lawsuit against Blizeh UK and Osbourne, this Court concluded
that plaintiff is bound by the Songwriter Agmaents’ arbitration provision. See Daisley
V. Osbourne, No. 2:98-cv-6954-CAS-SH, dkt. 512 (C.D. Cal. June 4, 2002). Thus,
the doctrine of collateral estoppel prevents ihlitigation of this issue. See Five Star
Capital Corp. v. Ruby, 124 Nev. 1048, 10394 P.3d 709, 713 (P8) (under Nevada
law, issue preclusion applies aie, as here: “(1) the issdecided in the prior litigation
must be identical to the issue presented in the current action; (2) the initial ruling must
have been on the merits anave become final; . . . (&)e party against whom the
judgment is asserted must have been g patrin privity with a party to the prior
litigation”; and (4) the issue was actuadlgd necessarily litigad.” (citation and
quotation marks omitted§).Notably, however, plaintiff does not dispute that the

! The Court applies Nevada law to state law issuesusedhe case was transferred
to this district pursuant to 28 U.S.C. § 148/ (See Van Dusen v. Barrack, 376 U.S. 612,
639 (1964) (“[W]here the defendants seek trandhe transferee district court must be
obligated to apply the state law that would have been applied if there had been no change
of venue. A change of venuader s 1404(a) generally shole, with respect to state
law, but a change of courtrooms.”); Hoope Lockheed Martin Corp., 688 F.3d 1037,
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arbitration provision of the Songwriter Agreents are valid and enforceable. Rather,
plaintiff argues that the arbitration provision da®t apply to this dispute. Opp’n at 9.

B.  Whether Plaintiff's Claims are Subject to Arbitration

Defendants argue that plaintiff's claims aréject to arbitration because they arise
out of rights and duties set forth in tSengwriter Agreements. Motion at 11-12.
According to defendants, they can invokaipliff's obligation to arbitrate for three
reasons: (1) plaintiff cannot avoid an iémdtion agreement where he relies on the
contract as a basis for relief; (2) subsidkarand officers of a corporate party to an
arbitration agreement can raise the duty tati@te claims that arevithin the arbitration
clause; and (3) non-signataajleged alter egawiay compel arbitration under clauses
signed by the corporations whose liabilities tley alleged to asswe. Motion at 12—-14.

Plaintiff disputes that his claims dbased on the Songwrit@greements because
Blizzard US is not a party to those agreeme@gpp’n at 10. Plaintiff further argues that
defendants should be estopped from arguiagBhzzard US’s withholding of income
falls within the scope of the Songwriter lsg@ments because, aoding to plaintiff,
defendants have previously represented thaz&ld US is distinct entity with separate
books and records that plaintiff could notess under the Songwriter Agreements. Id. at
11-12. At oral argument on May 1, 2017, ptdf's counsel argued that the arbitration
agreement is not enforceable because it applry to “any dispute or difference [that]
arise[s]between the parties hereto[.]” Because Osbourne andi&ard US are not parties
to the Songwriter Agreements, plaintiff's counsel asserted that the arbitration provision
does not apply to defendants.

The Court finds defendants’ arguments passve. First, the Court finds that
plaintiff's claims arise fronfany matter touching” the Songiter Agreements or “any of
[its] terms” and “arising the&from[.]” See Songwriter Agreement § 18. Plaintiff would
not be entitled t@any income from BlizzardJS absent the Songwriter Agreement with
Blizzard UK, which entitled plaintiff to 9fercent of the monies that Blizzard UK
received from Commercial Exploitationstbie Disputed Compositions in the United
States._See Compl. § 42. “Keeping imdchthat ‘any doubts concerning the scope of
arbitrable issues should be resolved in fasfoarbitration,” the Court concludes that

1045, 1046 (9th Cir. 2012) (concluding than Dusen applies towases arising under
federal question jurisdiction whereette are “embedded state law issues”).
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plaintiff's fraud claim, along with his deriti@e alter ego and accounting claims touch
and arise from the Songwriter Agreemerfige Ferguson v. Corinthian Colleges, Inc.,
733 F.3d 928, 938 (9th Cir. 2013) (quoting $¢s H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 24-25 (1983)). Tplatntiff expressly requests an accounting
of non-party Blizzard UK, along with defendants BlizzatdlS and Osbourne, see Compl.
1 130, further underscores that plaintiff's olgiarise out of the Songwriter Agreements
entered into with Blizzard UK.

Second, the Court finds that defendantsin&oke the arbitration provision of the
Songwriter Agreements because plaintiff bisged that Blizzard US and Blizzard UK
are alter egos of Osbourn8ee Compl. § 95. The Sepne Court has recognized that
“traditional principles of state law, alloa contract to be enforced by or against
nonparties to the contract through assumption, piercing the corporatteeigo,
incorporation by reference, third-party b&aary theories, waiver and estoppell[.]”
Arthur Andersen LLP v. Carlisle, 556 U.&4, 631 (2009) (empbks added, quotation
marks omitted). The Supreme Court reacheatl ¢bnclusion when considering whether a
nonparty could enforce an arlaition agreement. _Id. at 629-3Zhat defendants contest
the existence of alter ego lility does not mean that the Aur Andersen principle does
not apply. For example, in FormostarClv. Florentius, No. 2:11-cv-01166-GMN-CW,
2012 WL 2873928 (D. Nev. July 13, 2012), eadter the court concluded that the
magistrate judge’s finding of alter ego liabilityas “clearly erroneous|,]” the court went
on to conclude:

this does not change the ultimate fimglithat this Court can compel all
parties in this matter to arbitrate theplite. “Nonsignatory. . alleged alter
egos are entitled to compel arhtion under clauses signed by the
corporations whose liabilities they aréegled to have assumed.” Plaintiffs
allege that Florentius is the alter egfdSolipax. Furthermore, . . . since
Florentius, as sole owner, presidantd manager of Solipax, was the agent
of the company that the arbitratiprovision intended to cover, he has
standing to compel arbitration.

See Formostar LLC v. Florentius, Na11-cv-01166-GMN-CW, 2012 WL 2873928, at
*2-3 (D. Nev. July 13, 2012) (quoting Proghaintern., Inc. v. Barhydt, 928 F. Supp.
983, 991 (N.D. Cal. 1996)) itation omitted). Therefore, ¢hCourt finds that plaintiff's
alter ego allegations alone are sufficienaliow defendants to invoke the arbitration
provision of the Songwriter Agreements.
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Third, the Court finds that plaintiff doedlege a “dispute or tference . . . between
the parties” to the Songwriter Agreemehbecause the complaint is replete with
allegations as against Blizzard UK. For exdan plaintiff alleges that “Blizzard UK
deducted an extra 15% from gross receppt€ommercial Exploitations negotiated by
Blizzard US.” Compl. § 63. Plaintiff avethat “Blizzard UK nonetheless represented to
Plaintiff that 85% was ‘100%’ of the gros<egpts on the royalty statements . . . and
concealed from Plaintiff the fact that f2adants had withheld from Plaintiff an
additional 15% of the royaltiestwrwise owed to him.”_Id. { 65. And plaintiff seeks an
accounting of Blizzard UK__Id. T 130.

Accordingly, the Court concludes that piif's claims are sulgct to arbitration.
C.  Whether the Court shouldDismiss or Stay the Action

The Court finds that dismissal, rather tlaastay, is the appropriate remedy in this
case. The Ninth Circuit has held that whexehere, all the claims in the dispute are
subject to arbitration, dismissal is the agprate remedy. See,g., Thinket Ink, 368
F.3d at 1060 (holding that district court did not err “in dismissing the plaintiffs’ claims
that were subject to arbitration pursuankea. R. Civ. P. 12(§66)"); Chappel, 232 F.3d
at 725 (where “judicial review . . . is tvad by the [contract’s] valid and enforceable
arbitration clausel[,][t]he district courtgperly dismissed [plaintiff's] complaint under
Federal Rule of Civil Procedude(b)(6) for failure to state a claim”). Indeed, district
courts in the Ninth Circuit routinely dismiss wiall claims are subject to arbitration.
See, e.g., Lewis v. UBS Fin. Servsc818 F. Supp. 2d 1161, 1169 (N.D. Cal. 2011);
KKE Architects, Inc. v. Damond Ridge Dev. LLC, Nd®7-cv-06866-MMM, 2008 WL
637603, *3—7 (C.D. CaMar. 3, 2008).

V. CONCLUSION

In accordance with the foregoing, the C@BRANTS defendants’ motion to
dismiss plaintiff's complaint. The actiondssmissed without prejudice to plaintiff's
right to reassert his claims in arbitration.

IT IS SO ORDERED.
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