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No JS-6

United States District Court
Central Digtrict of California

RAFAEL ARROYO, JR., Case No. 2:17-cv-01770-ODW(GJSX)
Plaintiff,
V. ORDER GRANTING PLAINTIFF'S
ANN J. CHOI, in individual and MOTION FOR DEFAULT
representative capacity as trustee; JSK| JUDGMENT [20]
INTERNATIONAL, INC., a California
Corporation; and DOES 1-10,
Defendants.
. INTRODUCTION
Before the Court is Plaintiff Rafael Arroyo, Jr.’s motion for default judgm
(ECF No. 20.) For the following reasons, the C&IRANTS Plaintiff’'s motion and
awards hint5,056.50

. FACTUAL BACKGROUND
Plaintiff is a paraplegic who uses aedhchair for mobility. (Compl. 1 1, EC
No. 1.) According to Plaintiff, Deferashts Ann J. Choi red JSK Internationa
Corporation own the real property at issuel the APEX gas dtan (“Gas Station”),
respectively. 10.91 4, 5.) The Gas Station is logdtin South Gate, Californiald(f

r. v. Ann J. Choi et al Doa.

[12)
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5.) Plaintiff alleges that in January 20T1# visited the Gas Station and person:
encountered barriers that denied himll“and equal access and caused him diffict
and frustration.” 1. 1 10, 33.) Plaintiff allegedncountered the following barriel
during his visit:

1. No accessible parking spaces fag bg persons with disabilitiesld( § 20.)

2. Restroom doorway inaccessible to wheelchair uséis§ £6.)

3. Transaction counter inaccdsdsito wheelchair usersid( 1 29.)

Moreover, although Plaintiff did not m®nally encounter other barriers,
alleges that the toilet, mimpand restroom sink were not accessible to wheelc
users. Id.7 34-46.) Plaintiff seeks to havd bhrriers related to his disabilit
remedied. 10.9 43.) Plaintiff states that he wddike to return and patronize the G
Station again but is deterré@m doing so because he Haeen discriminated againg
due to the lack of accessible facilitiesd. (T 61.)

Plaintiff filed his Complaint on March €017, alleging violation of Title IIl of
the Americans with Disabilities Act (“ADA”and the California Unruh Civil Right
Act (“the Unruh Act”). On March 17 and Mezh 24 of 2017, Platiff filed Proof of
Service for Defendants Ann J. Choi and J®8kernational, Inc., respectively. (EC
Nos. 10, 11.) On April 4 and April 142017, the Clerk entered default on bdg
Defendants. (ECF No. 14.) Plaintiff sedsDefendants with a notice of the defa
judgment application on April 21, 2017.SdeECF No. 20.) Finally, on May 30
2017, Plaintiff filed the pending defaulidgment application against Defendarn
(ECF No. 20.) Plaintiff seeks injunctive rdlistatutory damages, attorneys’ fees, &
costs of litigation. (Prayer, ECF No. 1.)

lll.  LEGAL STANDARD

Pursuant to FRCB5(b), a Court may grant default judgment against pa
after the Clerk enters default under Rule 55(8gePepsiCo Inc., v. Cal. Securit
Cans 238 F. Supp. 2d 1172, 117@.D. Cal. 2002). A distct court has discretior
whether to enter default judgmenAldabe v.Aldabe 616 F.2d 1089, 1092 (9th Ci
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1980). In exercising its discretion, a coartist consider several factors, includin
(1) the possibility of prejudice to plaintifi2) the merits of plaintiff's substantiv
claim; (3) the sufficiency othe complaint; (4) the sum aohoney at stake; (5) th
possibility of a dispute concerning materfiatts; (6) whether the defendant’s defal

was due to excusable neglect; and (7) thengt policy underlyinghe Federal Rule$

of Civil Procedure favoringlecisions on the meritsEitel v. McCool 782 F.2d 1470
1471-72 (9th Cir. 1986).

Upon default, the defendant’s liability generally is doswvely established, an
the well-pleaded factual allegationsthre complaint are accepted as trukelevideo
Sys., Inc. v. HeidenthaB826 F.2d 915, 917-19 (9thrCil987) (per curiam) (citing
Geddes v. United Fin. Grp559 F.2d 557, 560 (9th Cir. 18)). If the allegations
sufficiently establish liability, the courmust then determine the “amount a
character” of the relief &t should be awardedElektra Entm’t Grp. Inc. v. Crawford
226 F.R.D. 388, 394 (O. Cal. 2005).

IV. DISCUSSION

For the following reasons, The Coufihds that the Plaintiff meets th
requirements for default judgment.
A.  Procedural Requirements

Before a court can enter default judgmagainst a defendant, the plaintiff mu
satisfy the procedural requirements for défpidgment set forth in the Federal Rul
of Civil Procedure 54(c) and 55, as welllaxal Rule 55-1. Local Rule 55-1 requirg
that the movant submit a declaration establishing (1) when and against which

default was entered; (2) identification tfe pleading to which default was entere

(3) whether the defaulting party is a minamcompetent person, or active servi
member; and (4) that the defaultingtyavas properly served with notice.

Plaintiff has satisfied these requirengntin accordance with FRCP 54(¢

Plaintiff asks for the same remedy pleaded in the ComplageeHCF Nos. 1, 20.)
In accordance with FRCP 55, Plaintiferved default notice on the Defenda
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identified in the pleading and states tlid¢fendants are not minors, incompets
persons, or in military service. (ECF N@&Q, 20-4.) Accordingly, the Court find
that Plaintiff complied with the proderal default entry requirements.

B.  Plaintiff's Motion for Default Judgment

The Court finds that th&itel factors favor default judgment. The Court wi

discuss each factor in turn.

1. Plaintiff Would Suffer Prejudice if Default Is Not Entered

The first factor considers whether a pldf will suffer prejudice if default
judgment is not entered?epsiCo 238 F. Supp. 2d at 1177. &ha defendant fails t
appear and defend the clainasplaintiff will be without ecourse and suffer prejudic
unless default judgment is enteredd. Plaintiff argues thahe suffered and will
continue to suffer discriminian due Defendants’ failure womply with the ADA and
Unruh Act. (ECF Nos. 1, 20-1.) Defendantisefdito appear to contest this allegatid

Accordingly, without default judgment, Phiff would be left without recourse and

would suffer prejudice for the damages heummed as a result of Defendants’ condy
Therefore, this factor faverentry of default judgment.

2. Arroyo Brought a Meritorious and Sufficiently Pled Claim

The second and thir&itel factors “require that a plaintiff state a claim ¢
which it may recover.”PepsiC 238 F. Supp. 2d at 1175.

I Plaintiff Has Standing to Bring his ADA Claim

Plaintiff must have Article Ill stading to bring an ADA claim.Vogel v. Rite
Aid Corp, 992 F. Supp. 2d 998,008 (C.D. Cal. 2014). To establish standing
plaintiff must demonstrate thae or she has suffered an irjun fact, that the injury
is traceable to the defendant’s challengeddtict, and that the injury can be redres
by a favorable decisionHubbard v. Rite Aid Corp433 F. Supp. 2d 1150, 1162 (S.
Cal. 2006). In addition, for Plaintiff to obtainjunctive relief, he must demonstrate

significant possibility of future harm.See San Diego Cnty. Gun Rights Comm|

Reng 98 F.3d 1121, 1126 (9th Cir. 1996).
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Here, Plaintiff properly alleges that theck of accessible facilities at the G

Station deterred him from patronizing the busineBkintiff also alleges that he plans

to return to the Gas Station but will continioebe discriminated against if the barriers

are not removed. (ECF No. 1.) In additidPlaintiff alleges that the Defendants’

failure to remove the barriers was intemtal and was the cause of his inability
patronize the establishment.ld.) Finally, Plaintiff seeks an award of statuto

damages and an injunction to redress Hegad injury. Therefore, the Court finds

that Plaintiff meets the standing requiremeimsluding those fomjunctive relief.
i Plaintiff Has a Valid Claim Under the ADA
Under Title IIl of the ADA, “no individuakhall be discriminated against on t

basis of disability in the full and equaljeyment of the goods, services, facilitigs,
privileges, advantages or accommodatiohsany place of public accommodation.
42 U.S.C. § 12182(a). To pralon an ADA claim, “the plaintiff must show that (1)

he is disabled within the meaning of the AQ&) the defendant is a private entity th
owns, leases, or operates a place of pulbticommodation; and (3) the plaintiff w:
denied public accommodations by thefeselant because of his disability.’See
Molski v. M.J. CablglInc., 481 F.3d 724, 730 (9th Cir. 2007). One form
discrimination prohibited by the ADA is failut® remove architectural barriers. 4
U.S.C. § 12182(b)(2)(A)(iv). To prevail oncdua claim, the plaintiff must show th;
(1) the existing facility at the defendanp$ace of business pregsran architectura
barrier prohibited by the ADA; and (2) therbar removal is readily achievabl@arr
v. L&L Drive-Inn Rest.96 F. Supp. 2d 1065, 1085 (D. Haw. 2000).

Plaintiff pleads a valid ADA claim. Plaiff alleges (1) he i® paraplegic, andg
that (2) Defendants’ Gas Station is a busiepen to the public (3) with architectut
barriers deterring him from visiting due ltes disability. (ECF No. 1.)

Plaintiff also contends that the architgetl barriers violate the Americans wil
Disabilities Act Accessibility Guidelines (“ADAAG. See Chapman v. Pier
Imports (U.S.) Ing 631 F.3d 939, 945 (9th Cir. 2011) (stating that barriers
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determined, in part, by reference te tADAAG). Indeed, the ADAAG § 4.1.2(5
(1991) and § 208 (2010) provide that busses must offer accessible parking spa
These accessibility specifications are todulressed by the state or local laws

regulations. See36 C.F.R. Part 1191, § 5023. The California Building Code

(CBC) § 1129B.4 provides that, in additioto a reflectorized sign with th
international accessibility symbol, cledinimum $250 Fine” and tow-away signag

D

Ces.

or

e

must also be posted. Finally, CBC § 1129Brovides that there must be a blue

border around the surface of the access aisle with the words “NO PARKING” p4
on it. Here, Plaintiff alleges that whileeite was one parking spathat appeared t;
be for wheelchair users, there was noess aisle and no “NO PARKING,” minimui
fine or tow-away signage (ECF No. 20-1.)

In addition, the ADAAG § 4.22.2 (1998nd § 4.13.5 & 402.3 (2010) require

that all doors to restrooms must haseminimum clear opening of 32 inches.

ADAAG § 7.2.1 (1991) an@& 904.4.1 (2010) also requitkat transaction counter
must be a maximum 36 inches tall. HRipathe ADAAG require two grab bars o
walls adjacent to the toilet (8 4.16.4 ag@®04.5), mirrors mounted no higher than
inches above the ground (8 4.19.6 an6l08.3), and sink knee clearance of least

inches (8 4.19.2 and § 606.2). Here, testroom doorway pasga width was less
than 32 inches and the transaction couhight over 36 inches, with no lowere
he

portion for persons in wheelchairs. Addially, there were no grab bars near {
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toilet, the mirror was mounted higher tharrmitted, and there was no sink knee

clearance. (Compl. 19 34-36.)

Finally, Plaintiff alleges that removal ttiese barriers is readily achievable 3
that alternative accommodations can be madmses where complete removal is |
possible. (Compl. 1 39.) For exampleaiRtiff asserts that painting companies W

install compliant signage on rapid notiaé $300 and that general contractors ¢

adjust transaction counterdd.{
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Plaintiff's allegations satisfyis burden of productionSeeVogel 992 F. Supp.
2d at 1011 (compiling cases and holding th&aintiff’'s allegations that architectur
barriers are easily removable was sufficierdduse Plaintiff's allegations are taken
true on default). Furthermore, examplese#dily achievable sps to remove barrier
under 28 C.F.R. 8§ 36.304 (b)clude creating designated accessible parking spa
widening doors, and installing grab basnd full-length mirrors. As to thg
Defendants, since they failed to appear @efénd, they failed to meet their burden
proof. The Court thus cohues that Plaintiff meets all the elements of a Title
discrimination claim and has a statalise of action under the ADA.

iii.  Plaintiff Has a Valid Claim Under the Unruh Civil Rights Act

The Unruh Civil Rights Act provides th&tll persons within the jurisdiction o
this state are free and equal, and no mattdtheir] disability,[or] medical condition.
. . are entitled to the full and equal accomntimhes, advantages, facilities, privilegg
or services in all business establishmentswalry kind whatsoever.” Cal. Civ. Code
51 (b). A violation of the ADA necessarigponstitutes a violation of the Unruh Ac
Cal. Civ. Code 8§ 51(f). Since Plaintiffqperly alleges a cognizable ADA claim, |
also properly alleges a cognizable Unruh gleim. Therefore, the Court determin
that Plaintiff's claim is validunder the Unruh Act as well.

3. The Sum of Money at Stake Weigh# Favor of Default Judgment

The fourthEitel factor considers “the amount ofoney at stake in relation t
the seriousness of Defendantonduct” in order to dermine whether the damagg
are proper for the scope of default judgmeRepsiCo,238 F. Supp. 2d 1172, 1176
77 (C.D. Cal. 2002). Plaintiff seeks an ad of $8,605.00, including statutol
damages, attorneys’ fees, and costsCHENo. 20-1.) While the Court reduces t
amount of attorneys’ fees requested ¢dssed below), $8,605.00 as it applies h
does not appear objectively unreasonableghtlof the defendants’ six alleged AD
violations. See Vogel992 F. Supp. 2d at 1012 (holditigat $13,739.20 in damagg
and fees was reasonable for nine ADA vialasi). Therefore, the Court finds that t
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amount of money at stake favors default.

4. There Is No Possibility of Digpute as to Material Facts

The fifth Eitel factor examines whether teaial facts are disputedEitel, 782
F.2d at 1471-72. Upon defaudt] well-pleaded facts ithe complaint are taken g
true, except those relating to damageBepsiCo 238 F. Supp. 2d at 1177. A
discussed above, Plaintiff adequatelg@ed his ADA and Unruh Act discriminatio
claims by listing in his Complaint the bars he encountered at the Gas Stat
Further, while the photograptsubmitted in support of &htiff's Complaint do not
show the complete restroom doorwayda counter measurements, Plaintiff
declarations, under penalty pérjury, assert that he esuntered the alleged barrie
on his way to make a purchase at the Gas Stati@eeHCF Nos. 1, 20-5, 20-7.
Overall, Plaintiff's allegations appear piable. Further, site Defendants failed tg
respond to the Complaint aridiled to appear, they ateeld to have admitted a

material facts alleged in Plaintiff's pleadingee PepsiCa238 F. Supp. 2d at 1177.

Accordingly, there is little to npossibility of a dispute a® material facts that woulg
preclude granting the motion. Thubis factor favors default.
5. There Is Little Possibility Default Was Due to Excusable Neglect
Defendants’ failure to spond after receiving notice is unlikely to constity
excusable neglect.SeeCraiglist, Inc. v. Kerbel No. 11-3309 at *23, 2012 WI
3166798 (N.D. Cal. Aug. 2,022) (deciding that since pfdiffs served defendant
with the complaint and request for entoy default, the defedants’ default wag
unlikely due to excusable neglect). Heaintiff served Defendants with th
Complaint and request for eptof default. (ECF No. 2. Yet Defendants failed tq
appear or provide a defens®efendants’ default is thuskely not due to excusabls
neglect. Accordingly, this factorvars entry of default judgment.
6. Policy for Deciding on the MeritsDoes Not Preclude Default Judgment
“Cases should be decided upon their merits whenever reasonably pog

Eitel, 782 F.2d at 1472. However, “a decision the merits [is] impractical, if not
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iImpossible” when a defendant failsaaswer the plaintiff's complaintPepsiCo Inc.
238 F. Supp. 2d at 1177 (noting that “terminatda case before hearing the merits
allowed whenever a defendant fails tdeshel an action.”). Here, a decision on t

merits is not possible because Defardafailed to answer the Complaint.

Accordingly, this factor does nhpreclude default judgment.
C.  Amount of Plaintiff's Recovery

Plaintiff seeks injunctive relief, $4,000 in statutory damages, $4,165.00
attorneys’ fees, and $440.00 in costs,ddotal of $8,605.00. The Court will discu
each separately.

1. Injunctive Relief

Plaintiff seeks injunctive relief undaghe ADA and UnruhAct to compel
Defendants to remove the barriers at the &asion. Injunctive relief is proper whe
architectural barriers at a defendant'sabBshment violate the ADA and the remov
of barriers is readily achievableMoreno v. La Curacao463 Fed. Appx. 669, 671
(9th Cir. 2011). A court may also granjunctive relief for violations of the Unrul
Act under 852.1(h). If vialtions exist, injunctive relief tgall include an order to alte
facilities to make such facilities readily ass@le to and usable by individuals wi

disabilities.” See Moeller v. Taco Bell Cor®B16 F. Supp. 2d 858, 859 (N.D. Cal.

2011).
Injunctive relief is appropriate here Plaintiff states a meritoriou

discrimination claim under ADA Title Ill. Tdre are several arcbdtural barriers at

the Gas Station that violate the ADA, ane ttemoval of those barriers is read
achievable so long as the Defendants hagddfal right under the lease or state |
to make the necessary atigons to the premisessee42 U.S.C 12181(9) (stating thg
whether the removal of barriers is readdghievable “depends, inter alia, on t
administrative relationship of the facilityo the covered dity”). Therefore,
Defendants are enjoined to remove the bamiéentified in Plaintiff's Complaint, tg
the extent that it is permittachder the lease or state lagee28 C.F.R. 36.304.
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2. Statutory Damages
Plaintiff seeks $4,000.00 in statutoryntiages under the Unruh Act. The Unr

Act provides that a plaintiff subjected thscrimination is entitld to no less than

$4,000.00. Cal. Civ. @e § 52(a). A plaintiff need only show that he was denied
and equal accesddubbard v. Twin Oakslealth and Rehab. Ctr408 F. Supp. 923

932 (E.D. Cal. 2004) (holding that “a plaintiff denied full and equal access only] if

the plaintiff was deterred from accessiagplace of public accommodation on

particular occasion”). Here, Plaintifubmitted sufficient evidence showing that

h

full

barriers at the Gas Station denied Hiutt and equal access by deterring him frgm

accessing several public areas. AccordinBhgintiff meets the requirements of the

Unruh Act, and an award of $4,000.00sbatutory damageis appropriate.
3. Attorneys’ Fees

Plaintiff requests $4,165.00 in attorneys’ feeSegECF No. 20-4.) Local Rule

55-3 provides that for judgments betwekh000.00 and $10,0®, the court may
set attorneys’ fees at $300.00 plus 16P4he amount awarded over $1,000.00. T
Court awarded Plaintiff $4,000.00 in statutory damages. Accordingly, the (
awards Plaintiff $616.50 in attorneys’ feesSee Morenp463 Fed. Appx. at 67]
(ruling that though the Plaintiff consideradsimilar $600 fee to bmadequate, “the
district court did not abuse its discretionawarding attorneys’ fees under the defa
fee schedule.”).

4. Costs

As the prevailing party, Plaintiff is alsmtitled to costs as set forth in 29 U.S
1920, FRCP 54 (d)(1), and Local Rule 54-Phe Court accepts counsel’s declarat
and awards $440.00 in costSe€ECF No. 20.)

V. CONCLUSION

For the reasons discussed above, the CGRANTS Plaintiff's motion for

default judgment (ECF No. 20.)
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The Court AWARDS $4,000.00 in statutory damages, $616.50 in attorneys’
fees, and $440.00 in costs, for a total of $5,056.50. The Court also enters an
injunction against Ann J. Chot and JSK International Inc., compelling them to provide
an accessible parking space, restroom doorway and transaction counter, and to comply

with all the other ADAAG requirements to the extent they have the power to do so
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under the terms of any applicable lease agreement and state law.

IT IS SO ORDERED.

June 26, 2017

Y 20

OTIS D. WRIGHT, II

UNITED STATES DISTRICT JUDGE
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