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The Court, having conseded the Parties’ Stipated Amended Protective
Order, all the papers fitkin connection and for goarhuse appearing, hereby
GRANTS the Stipulatiorand ORDERS the following:

1. A.  PURPOSESND LIMITATIONS

Discovery in this Acon is likely to involve poduction of onfidential,

proprietary, or private inforation for which special prettion from public disclosu

and from use for any purpose other thasspcuting this Action may be warranted.

Accordingly, Plaintiff Sonia Perez and Deflant The Kroger Co. (collectively, “th
Parties”) hereby stipulate smd petition the Court to emtéhe following Stipulated
Protective Order.

The Parties acknowledge thhis Order does not confbefanket protections o
all disclosures or responsesdiscovery and tit the protection iaffords from public
disclosure and use extends otdythe limited information oitems that are entitled 1
confidential treatment under the applicable legal principles. The Parties further,
acknowledge, as set farin Section 12.3 below, thdtis Stipulated Protective Ordg
does not entitle them to fimonfidential information undeseal; CivilLocal Rule 79-
5 sets forth the procedures that mustdliewed and the standards that will be
applied when a Party seeks permission ftoenCourt to file material under seal.

B. GOODCAUSESTATEMENT

This action is likely tonvolve sales and j@ing information, profit and cost

information, market research and analysege secrets, and other valuable resea
development, commercial, financial, andpooprietary informaon for which specia
protection from public disclosure and fronmeusr any purpose othéhan prosecutic
of this Action is warrant Such confidential angloprietary materials and
information consist of, amongther things, confideral business or financial
information, informationmegarding confidential busass practices, or other

confidential research, development, or commercial information (including
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information implicating priacy rights of thid parties), inforration otherwise

generally unavailable to the public, or winimay be privileged astherwise protected

from disclosure under state f@deral statutes, court rglecase decisions, or commnmon

law. Accordingly, to expetk the flow of information, to facilitate the prompt
resolution of disputes ovepnfidentiality of discoverynaterials, to adequately

protect information th@arties are entitled to keep cmi@ntial, to ensure that the

Parties are permitted reasonable necessaryofisesh material in preparation for and

in the conduct of trial, taddress their handling at the end of the litigation, and s
the ends of justice, a proteaiwrder for such information jgstified in this matter. |
Is the intent of the Parties that informatiei not be designated as confidential fo
tactical reasons and that nothibe so designataevithout a good fdit belief that it
has been maintained in a confidentran-public manner, arttiere is good cause
why it should not be part of éhpublic record of this case.
2. DEFINITIONS

2.1 _Action: the pending federal court action titlemstez, et al. v. The
Kroger Co., et al., Case No. 2:17-cv-2448 ODW (AGRX).

erve

—

=

2.2 Challenging Party: a Party ooiParty that challenges the designation

of information or items under this Order.

2.3 “CONFIDENTIAL” Information orltems: information (regardless of

how it is generatedtored, or maintained) or tabtg things that qualify for

protection under Feda Rule of Civil Praedure 26(c), and asespfied above in the

Good Cause Statement.

2.4  Counsel: Outside Counsel ofd®ed and House Counsel (as well ag
their support staff).

2.5 _Designating Party: a Party or NBarty that designates information

items that it produces in disclosarer in responses to discovery as
“CONFIDENTIAL.”

2.6  Disclosure or DiscoveiMaterial: all items or iformation, regardless ¢
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the medium or manner in wdh it is generated, storedr maintainedincluding,
among other things, testony, transcripts, ahtangible things), &t are poduced or
generated in disagsures or responses tedovery in this Action.

2.7 _Expert: a person with specializeibwledge or expegnce in a mattet
pertinent to the Action who has been retaibgd Party or its counsel to serve a
expert witness or as a caisnt in this Action.

2.8 _House Counsel: attorneys who ar@leyees of a Party to this Action

House Counsel dogmt include Otside Counsel oRecord or any other outside
counsel.

2.9 _Non-Party: any natdrperson, partnership, quoration, association, ¢
other legal entity not named a$arty to this Action.

2.10 Outside Counsel of Record: ateys who are not employees of a P

to this Action but are retained to represenadvise a Party to this Action and ha
appeared in this Action on behalf of thattiyar are affiliated with a law firm that
has appeared on behalf of thattiPaand includes support staff.

2.11 Party: any party toighAction, including all of its officers, directors,
employees, consultants, retained expens, Outside Counsel of Record (and th
support staffs).

2.12 _Producing Party: a Raor Non-Party thaproduces Disclosure or

Discovery Material in this Action.

2.13 Professional Vendors: persons or entities that provide litigation s

services (e.g., photocopying, videotapitrygnslating, preparing exhibits or

demonstratives, and organizing, storingredrieving data in any form or medium)

and their employees and subcontractors.
2.14 Protected Material: any Discloswor Discovery Material that is
designated as “CONFIDENTIAL.”

2.15 _Receiving Party: a Rathat receives Disclosure or Discovery Mater,

from a Producing Party.
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3. SCOPE

The protections conferred by thiggilation and Order cover not only

Protected Material (as dagd above), but also (1pwinformation copied or
extracted from Protected Material) @I copies, excerpts, summaries, or
compilations of Protected Materiah@ (3) any testimonysonversations, or
presentations by Parties or their Courtkat might reveal Ptected Material.
Any use of Protected Materiat trial shall be governed by the orders of the trial
judge. This Order does ngbvern the use of Protect Material at trial.

4. DURATION

Even after final disposition of thisction, the confidentiality obligations

imposed by this Order shall remaindffect until a Designating Party agrees
otherwise in writing or a court order otlhagse directs. Final disposition shall be
deemed to be the later of (1) dismissallb€iaims and defenses in this Action, W
or without prejudice; and (2) finaiglgment herein afteéhe completion and
exhaustion of all appeals, rehearings, nedsatrials, or reviews of this Action,
including the time limits for filing any motits or applications for extension of tir
pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and CaréDesignating Material for Protection.

Each Party or Non-Party that designatésrmation or itemgor protection under
this Order must take care to limit anychulesignation to specific material that
gualifies under the appropriate standailde Designating Party must designate
protection only those parts of materiddcuments, items, or oral or written
communications that qualify so that otlp®rtions of the material, documents,
items, or communications for which protection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinizedsignations are prohibited. Designatic

that are shown to be clearly unjustifiedtioat have been rda for an improper
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purpose (e.g., to unnecessarlycumber the case develogmh process or to impo
unnecessary expenses and burdens om Bmties) mayxpose the Designating

Party to sanctions.

If it comes to a Designating Rg's attention that information or items thatji

designated for protection do not qualify footection, the Designating Party mus
promptly notify all other Parties that itwathdrawing the inapplicable designatio

5.2 Manner and Timing of Designatiofsxcept as otherwise provided i

this Order (see, e.g., secgmaragraph of section 5.2(a) below), or as otherwise
stipulated or ordered, Disclosure or ugery Material that qualifies for protectio
under this Order must be clearly so desigddiefore the material is disclosed or
produced. Designation in confoitsnwith this Order requires:

(@) for information in documentafgrm (e.g., paper or electronic
documents, but excluding transcripts of depositions or other pretrial or trial
proceedings), that the Producing Raffix at a minimum, the legend
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page that
contains protected material. If only a portmmportions of the material on a pag
qualifies for protection, the Producing Paatgo must clearly ientify the protectec
portion(s) (e.g., by makg appropriate markinga the margins).

A Party or Non-Party that makes origlrdocuments available for inspectic
need not designate them for protectionlwafter the inspecting Party has indicats
which documents it would like copiedéproduced. During the inspection and
before the designation, all dfe material made avalike for inspection shall be
deemed “CONFIDENTIAL.” After the inspecting Party has identified the
documents it wants copied and produdéd,Producing Party must determine wi
documents, or portions thereof, qualify frotection under this Order. Then,
before producing the specified docurtgrthe Producing Party must affix the
“CONFIDENTIAL legend” to eah page that contains Protected Material. If onl

portion or portions of the material on ageaqualifies for protection, the Producin
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Party also must clearly identify the prated portion(s) (e.g., by making appropri
markings in the margins).

(b) testimony given in depositions and the transcripts and video reco
of depositions must be treated as “CONENTIAL” for a period of 30 days after
receipt of the final deposition transcr{pt such later time as agreed to by the
Parties) to allow time for the Partiesdesignate by page and line number those
portions of the testimony that are totbeated as “CONFIDENAL.” If any part
of a deposition recorded by videographic means is designated as
“CONFIDENTIAL,” the recordng storage medium and i®ntainer shall be so
labeled.

(c) for information produced in sonfierm other than documentary and

ate

rdings

for

any other tangible items, that the Producing Party affix in a prominent place an the

exterior of the container or containersahich the information is stored the legend

“CONFIDENTIAL.” If only a portion orportions of the information warrants
protection, the Producing Party, to the extgracticable, shall identify the protec
portion(s).

5.3 _Inadvertent Failures to Designdfdimely corrected, an inadvertent

failure to designate qualified informati or items does not, standing alone, waiye

ted

the Designating Party’s right to secure patiton under this Order for such material.

Upon timely correction of a designationetReceiving Party must make reasong

efforts to assure that the material is teglin accordance witthe provisions of this

Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS
6.1 Timing of Challenges. Any Pgror Non-Partymay challenge a

designation of confidentiality at any tintleat is consistent with the Court’s
Scheduling Order.
6.2 _Meet and Confer. The Challenging Party shall initiate the dispute

resolution process under tal Rule 37-1 et seq.
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6.3 The burden of persuasion in anglsghallenge proceeding shall be
the Designating Party. Frivolous chaliges, and those mafle an improper
purpose (e.g., to harass or impose unresrgexpenses and burdens on other
Parties) may expose the Challenging y#otsanctions. Unless the Designating
Party has waived or withdrawn the coleintiality designation, all Parties shall
continue to afford the matal in question the level of protection to which it is
entitled under the Producing Party’sdmation until the Court rules on the
challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL
7.1 Basic Principles. A Receiving Pamay use Protected Material that

disclosed or produced by another Partppia Non-Party in connection with this

Action only for prosecuting, defending, attempting to settle this Action. Such

on

S

Protected Material may be disclosed aidythe categories of persons and under the

conditions described in thSrder. When the Action has been terminated, a
Receiving Party must comply with tipeovisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be storegttlanaintained by a Receiving Party at
location and in a secure manner that ersstivat access is limited to the persons
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unless
otherwise ordered by theoGrt or permitted in writing by the Designating Party,

Receiving Party may disclose amyormation or item designated
“CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside Counsel of Record in this Action, 8
as employees of said Outside CounsdRetord to whom it is reasonably necess
to disclose the information for this Action;

(b) the officers, directors, and erapées (including House Counsel) of

Receiving Party to whom disclosureréasonably necessary for this Action;
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(c) Experts (as defined in this Order) of the Receiving Party to whom
disclosure is reasonably necessamtiiis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the Court and its personnel;

(e) court reporters and their staff;

()  professional jury or trial comdtants, mock jurors, and Professional
Vendors to whom disclosure is reasonalgessary for this Action and who hay
signed the “Acknowledgment and Agreemt to Be Bound” (Exhibit A);

(g) the author or recipient of a donent containing the information or a
custodian or other person who otherwise posslessknew the information;

(h) during their depositions, witnessasagd attorneys for witnesses, in the
Action to whom disclosure is reasonablecessary provided they will not be
permitted to keep any confidential information unless they sign the
“Acknowledgment and Agreement to Beund” (Exhibit A), unless otherwise
agreed by the Designating Party or orddog the Court. Pages of transcribed
deposition testimony or exhibits to depamiis that reveal Protected Material mal
be separately bound by the coraporter and may not besdiosed to anyone exct
as permitted under this Stiaiéd Protective Order; and

(i)  any mediator or settlement afér, and their supporting personnel,
mutually agreed upoby any of the Parties engajge settlement discussions.

8. PROTECTEDMATERIAL SUBPOENAED OR ORDERED PRODUCED |

OTHER LITIGATION

If a Party is served with a subpoenaaarourt order issued in other litigatio

N

that compels disclosure of any infortia@ or items designated in this Action as
“CONFIDENTIAL,” that Party must:
(@) promptly notify in writing the D&gnating Party. Such notification

shall include a copy of the lspoena or court order;
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(b)  promptly notify in writing the pd&y who caused the subpoena or order

to issue in the other litigation that someall of the material covered by the
subpoena or order is subjéctthis Protective Order. Such notification shall incl
a copy of this Stipulated Protective Order; and

(c) cooperate with respt to all reasonable procedures sought to be
pursued by the Designating Party whoset¢uied Material may be affected.

If the Designating Party timely seeks atective order, the Party served wit
the subpoena or court order shall not proedany informatiomlesignated in this
action as “CONFIDENTIAL” before a dermination by the court from which the
subpoena or order issuenhless the Party has obtaine Designating Party’s
permission. The Designatiftarty shall bear the bund@nd expense of seeking
protection in that court ofs confidential materialral nothing in tlese provisions
should be construed as authorizing or encouraging a Reg&larty in this Action tg
disobey a lawful dirgose from another court.

9. A NON-PARTY'SPROTECTEDMATERIAL SOUGHT TO BE

PRODUCED IN THIS ACTION

(a) The terms of this Order are &pgable to information produced by a
Non-Party in this Action and designatasl “CONFIDENTIAL.” Such information

produced by Non-Parties in connection wiliis Action is protected by the remec

and relief provided by this @er. Nothing in these gvisions should be construe
as prohibiting a Non-Party from seeking additional protections.

(b) Inthe event that a Party is requirdy a valid discovery request, to

produce a Non-Party’s confidential infortiman in its possession, and the Party is

subject to an agreement with therNParty not to produce the Non-Party’s
confidential information, then the Party shall:

(1) promptly notify in writingthe Requesting Party and the Non-
Party that some or all of the information requested is subject to a confidential

agreement with a Non-Party;
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(2) promptly provide the Non-Party with a copy of the Stipulate

Protective Order in this Action, the relexaliscovery requesi(sand a reasonably

specific description of the information requested; and
(3) make the information requestavailable for inspection by the

Non-Party, if requested.

(c) If the Non-Past fails to seek a protectiv@der from this Court within
14 days of receiving the notice and accampng informationthe Receiving Party
may produce the Non-Partyéenfidential information rgonsive to the discovery
request. If the Non-Partimely seeks a prettive order, the &eiving Party shall
not produce any information in its possessor control thais subject to the
confidentiality agreement with the Non-Ralefore a determination by the Court.
Absent a court order to the contrary, Nen-Party shall bear the burden and expé¢
of seeking protection in this Qd of its Protected Material.
10. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learrtkat, by inadvertence ortarwise, ithas disclosed

Protected Material to any person or ity @ircumstance not #lwrized under this
Stipulated Protective Order, the Recegviparty must immedtely (a) notify in
writing the Designating Party of the unauthedzisclosures, (b) use its best effo
to retrieve all unauthorized copies of tmtected Material, (¢hform the person of
persons to whom unddrized disclosures were madeatifthe terms of this Order,
and (d) request such person or persons to execute the “Acknowledgment and
Agreement to Be Bound” that is attached hereto as Exhibit A.
11. INADVERTENT PRODUCTION OFPRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Partywgis notice to Receivingarties that certain

inadvertently produced materialsubject to a claim of pilege or other protection
the obligations of the Receng Parties are thesset forth in Federal Rule of Civil
Procedure 26(b)(5)(B). This provision istmatended to modifywhatever procedur
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may be established in ardescovery order that providésr production without prior
privilege review. Pursuant téederal Rule of Evidence 5@B(and (e), isofar as the
Parties reach an asgment on the effect of dlssure of a communication or
information covered by thetatney-client privilege owork product protection, the
Parties may incorporate their agreement endfipulated protectiverder submitted 1
the Court.
12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in this Order abridges the right of

person to seek its modification by the Court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of thi
Protective Order no Party waives any righdgtherwise would have to object to
disclosing or producing any informationitgm on any ground not addressed in
Stipulated Protective Order. Similarlyp Party waives any right to object on an
ground to use in evidence anfy of the material covedldoy this Protective Order.

12.3 Filing Protected Material. A Pathat seek$o file under seal any
Protected Material must comply with Citibcal Rule 79-5. Frtected Material may
only be filed under seal purant to a court order authring the sealing of the
specific Protected Material at issue allParty’s request to file Protected Material
under seal is denied by the@t, then the Receiving Pantyay file the information
the public record unless othase instructedby the Court.

13. FINAL DISPOSITION
After the final disposition of this Actioras defined in pagraph 4, within 60

days of a written request liye Designating Party, eacleéeiving Party must returt
all Protected Material to the Producing Partylestroy such materialAs used in thi
subdivision, “all ProtectetMaterial” includes all cogs, abstracts, compilations,
summaries, and any othertieat reproducing or captiag any of the Protected
Material. Whether the Protect Material is returned alestroyed, the Receiving

Party must submit a written iéication to the Producin@arty (and, if not the sam
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person or entity, to the Designating Pally)the 60 day deadline that (1) identifies

(by category, where appropied all the Protected Matatithat was returned or
destroyed and (2) affirms that the Rea@ipMParty has not retained any copies,
abstracts, compilations, summaries or ather format reprodurg or capturing any
of the Protected Material. Notwithstanditigs provision, Cousel are entitled to
retain an archival copy @il pleadings, motion papersialr deposition, and hearing
transcripts, legal memoraagdcorrespondence, depositamd trial exHbits, expert
reports, attorney work product, and consultmd expert work duct, even if such
materials contain Protected Material. Asych archival copies that contain or
constitute Protected Materia@main subject to this Peattive Order as set forth in
Section 4 (DURATION).

14.  Any violation of this Order maye punished by any and all appropriate
measures including, without limitatioopntempt proceedingad/or monetary

sanctions.

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

DATED: March 13, 2018 Abics 2 EW?

=4

Hon. Alicia G. Rosenberg
Uhited States Magistrate Judge
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EXHIBITA
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

: [print petfull name], of

[print or typaddress], declare

under penalty of perjury that | have readtaentirety and undeend the Spulated
Protective Order that was issued by the Whiates District Qart for the Central

District of Californiaon [print or tygkate] in the case dferez, et

al. v. TheKroger Co., et al., Case No. 2:17-cv-2448 QD (AGRX). | agree to

comply with and to be bound @}l the terms of this Siulated Protective Order an

understand and acknowledge tfalure to so comply codlexpose me to sanction
and punishment in the natureaaintempt. | solemnly pronegshat | will not disclos
in any manner any information or item tligsubject to this Stipulated Protective
Order to any person or entity except incgtdompliance with th provisions of this
Order. | further agree to submit to the galiction of the United States District Cot
for the Central District o€alifornia for the purpose @nforcing the terms of this
Stipulated Protective Order, even ithuenforcement proceedings occur after

termination of this actionl hereby appoint

d I

[

D

Irt

[print or type full nane] of [print

type full address and telepl®number] as my California agt for service of proces
in connection with this action or any peedings related to fmcement of this

Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:
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