Manuel Marquez v. United Parcel Service Co., et al Doc. 24

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA JS-6

CIVIL MINUTES—GENERAL

Case No. CV-17-2468-MWF (ASx) Date: June 13, 2017
Title: Manuel Marquez v. UniteParcel Service Co., et al.

Present: The Honorable MICHAEL WTZGERALD, U.S. District Judge

Deputy Clerk: Court Reporter:
Rita Sanchez Not Reported

Attorneys Present for Plaintiff: Attorneys Present for Defendant:
None Present None Present

Proceedings (In Chambers): ORDER RE PLAINTIFF'S MOTION TO
REMAND [11]; DEFENDANT UNITED
PARCEL SERVICE INC.'S MOTION FOR
JUDGMENT ON THE PLEADINGS [15]

Before the Court are two motions. FEjrBlaintiff filed a Motion to Remand
on April 24, 2017. (“Motion to Remand” éPlaintiff’'s Motion,” Docket No. 11).
Defendant United Parcel Service IndJPS”) filed an Opposition and Plaintiff
filed a Reply. (Docket Nos. 14, 20%econd, Defendant (&filed a Motion for
Judgment on the Pleadings on May 15, 2017. (“Motion for Judgment on the
Pleadings” or “UPS’s Motion,” Docket Nd5). Plaintiff filed an Opposition and
UPS filed a Reply. (Docket Nos. 18, 21).

For the reasons stated below, the Motion to RemaGRBNTED.
Defendant Garcia was ntaudulently joined” (used in the technical
jurisdictional sense) becautdeere is at least a possibilitigat Plaintiff can recover
on the claims asserted against him.eyf Garcia’s allgedly wrongful conduct
constitutes “personnel management deaisi that are generally exempt from
liability, Defendant UPS hasifad to establish that such deficiencies cannot be
cured by amending the Complaint. As a consequence, this Court lacks jurisdiction
over the case and the Motion for Judgment on the PleadiDgEN&D as moot.
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l. BACKGROUND

Plaintiff Manuel Marquez filed sudgainst Defendants UPS and Diego
Garcia, an individual, on Beuary 23, 2017. (Complaint, Docket No. 1-1). His
Complaint alleges claims of discriminari, harassment, rdi@ion, and other
violations of California civil rights and employment law.

Plaintiff worked for UPS beginninigg 2010 and was fired on August 26,
2016. (d. Y 11). Plaintiff hurt his ankle in December 2015, triggering a series of
events that ultimately led to his terminatiotd.). After Plaintiff took one week
off work due to the effects of his injury, which had not occurred on the job, he
returned to work. I¢l. § 12). He was then given affte-up” for attendance issues
related to the week he took offld(). Plaintiff then took a medical leave of nearly
four months between January 201l dMay 2016 due to “the stress and
psychological injury that [he] experiencadsing from his gatment at UPS.”Id.

1 13). When he returned to workNay 2016, UPS “tried to fire [him] for
attendance issues.Id( 1 14). Plaintiff filed a grieance and wadlawed to keep
his job.

After his return to work in May 201@®laintiff alleges he was subjected to
“significant harassment and retaliation by RS supervisor nardeDiego Garcia.”
(Id. § 15). The harassment includeerisive comments by Garcia about
[Plaintiff’'s] work product, shitement by Garcia that [Plaintiff] needed to hurry up
when in fact [Plaintiff] was performing $ijob duties efficiently and productively,
comments by Garcia to the effect of Ilgtswhen in fact [Plaintiff] was doing his
job efficiently and productively . .. .”Id. § 15). In addition, Plaintiff alleges that
Garcia would bring in food for other employd®g not invite Plaintiff, that Garcia
treated Plaintiff differently than othemployees, and that Garcia once sent
Plaintiff home early and then tried warite him up for leaving early without
permission. Id.). Later in the Complaint Plaiff alleges that Garcia mocked
Plaintiff's disability and suggested thRkaintiff was faking his disability. Iq. 1
38).
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Plaintiff also alleges that after nformed UPS about the hostile work
environment, UPS did not sit down with Plaintiff to go over his claind. (16).
Plaintiff was ultimately fired in Agust 2016 for attendance issuelsl. { 19).

The Complaint followed in February 2017.

Il LEGAL STANDARD FOR REMAND

As all parties recognize, the thredd requirement for removal under 28
U.S.C. § 1441 is a “finding that the complain . is within the original jurisdiction
of the district court.’Ansley v. Ameriquest Mortgage C840 F.3d 858, 861 (9th
Cir. 2003). In most circumstances, “fededtatrict courts have jurisdiction over
suits for more than $75,000 where the citizegmsih each plaintiff is different from
that of each defendantMunter v. Philip Morris USA582 F.3d 1039, 1043 (9th
Cir. 2009) (citing 28 U.S.C. § 1332(a))\ well-established exception to the
complete-diversity rule is “where a nahiverse defendant has been ‘fraudulently
joined.” Id. (quotingMorris v. Princess Cruises, In236 F.3d 1061, 1067 (9th
Cir. 2001)). The joinder is consideredudalent “[i]f the plaintiff fails to state a
cause of action against the [non-diverdefendant, and the failure is obvious
according to the settled rgl®f the state . . . .Hamilton Materials, Inc. v. Dow
Chemical Cq.494 F.3d 1203, 1206 (9th Cir. 200 Defendant must “prove that
individuals joined in the action cannot be liable on any thedRitthey v. Upjohn
Drug Co, 139 F.3d 1313, 1318 (9th Cir. 1998)

Because all doubts weigh against removal, a court determining whether
joinder is fraudulent “must resolve atlaterial ambiguities in state law in
plaintiff's favor.” Macey v. Allstate Riperty and Cas. Ins. Ca220 F.Supp.2d
1116, 1117 (N.D. Cal. 2002) (citifgood v. Prudential Ins. Co. of America
F.Supp.2d 804, 807 (N.D. Cal. 1998“If there is a non-fanciful possibility that
plaintiff can state a claim under [statelvlagainst the non-diverse defendant][,] the
court must remand.’ld.; see also Goad F. Supp. 2d at 807 (“[T]he defendant
must demonstrate that there is no posggytihat the plaintiff will be able to
establish a cause of action in State tagainst the alleged sham defendant.”).
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Given this standard, “[tlhere is a poasption against finding fraudulent joinder,
and defendants who assewttiplaintiff has fraudulently joined a party carry a
heavy burden of persuasionPlute v. Roadway Package Sys., i€l F. Supp.
2d 1005, 1008 (N.D. Cal. 2001).

Even when a pleading contains insu#fitt allegations to state a claim for
relief against a non-diversefdadant, a remand is prop&vhere defendant fail[s]
to show that plaintiff would not be griaad leave to amend his complaint to cure
the asserted deficiency by amendmedidhnson v. Wells Fargo & CaNo. CV
14-06708 MMM JCX, 2014 WL 6475128,@& (C.D. Cal. Nov. 19, 2014)
(quotingPadilla v. AT & T Corp.697 F. Supp. 2d 1156, 19%C.D. Cal. 2009)).
“Consequently, if a defendant simply argtiest plaintiff has not pled sufficient
facts to state a claim, the heavy burdeshadwing fraudulent joinder has not been
met.” Martinez v. MichaelsNo. CV 15-02104 MMM (EX), 2015 WL 4337059, at
*5 (C.D. Cal. July 15, 2015%ee Birkhead v. ParkeNo. C 12-2264 CW, 2012
WL 4902695 at *3 (N.D. Cal. Oct. 15, 2012E{’en if these allegations do not rise
to the level of outrageous conduct, Defentdarannot establish that Plaintiff would
not be able to amend the complaint lege a[ ] viable cim [for intentional
infliction of emotional distress] againtis former supervisor] under California
law.”).

.  DISCUSSION

Plaintiff moves for remand on thediathat he and Garcia are both
California citizens, destroying the diversity jurisdiction alleged in UPS’s Notice of
Removal. (Docket No. 1). UPS claimsatlarcia is fraudulently joined and his
citizenship should be disregarded. As temoving party, UPS bears the burden of
establishing fraudulent joindeGee Plutel41 F. Supp. 2d at 1008. Because the
Court concludes that UPS failed to showttRlaintiff cannot possibly state a claim
for harassment against Gardiae Court concludes thatmand is appropriate here.
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A. Harassment Claim Under FEHA

California law draws a sharp distiion between discrimination and
harassment claimsSee Janken v. GM Hughes Electroni#® Cal. App. 4th 55,
62—-63, 53 Cal. Rptr. 2d 741 (1996%e also Reno v. Baird8 Cal. 4th 640, 645-
47,76 Cal. Rptr. 2d 499 (1998) (summarizi@gmpkenwith approval and affirming
Janken'delineation between harassmant discrimination). While an
employee’s manager may be personbdligle for harassment under FEHA, only
the employer is responsible for the siyeor’s personnel management decisions
later considered to be discriminatorJanken46 Cal. App. 4th at 62-63. As the
Court of Appeal explained idanken,

The Legislature's differentileatment of harassment and
discrimination [under FEHA] is based on the

fundamental distinction betwedarassment as a type of
conduct not necessary to a supervisor's job performance,
and business or personnel management decisions—which
might later be consideredsdiriminatory—as inherently
necessary to performanceasupervisor's job.

Id. A claim for harassment cannot be bagedupervisory actions, such as “hiring
and firing, job or project assignmesnpromotion or demotion, performance
evaluations, the provision of suppdie assignment or non-assignment of
supervisory functions, [etc.]1d. at 63. Rather, “harament consists of conduct
outside of the scope of necessary jodgrenance, conduct presumably engaged in
for personal gratification, because otamness or bigotry, or for other personal
motives.” Id. Importantly, a harassment claimsked on managerial functions fails
“even if improper motivation isalleged.” Id. (emphasis added). According to
Janken “If personnel management decisiare improperly motivated, the remedy
IS a suit against the employer for discriminatioid’

Most of the allegations against Gartadl within the purview of Garcia’s
supervisorial role. For gtance, many of the allegais concern comments made
by Garcia regarding the time Plaintiff took work for his injury. At best, these
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allegations show that Garcia implenteth UPS’s policies concerning leave in a
discriminatory manner. There is no dewyi however, that Garcia at all times
acted in his role as Plaintiff's managérhe Court is unconvinced that all of
Garcia’s alleged remarks, such as thomecerning Plaintiff's ability to do his job
correctly or efficiently, constitute taunds personal insults that fall outside the
scope of Garcia’'s managakifunctions. Indeed, thescomments are supervisorial
in nature and relate directly Plaintiff's job performance.

Bolstering this conclusion are numerasses finding similar conduct to be
insufficient to state a massment claim under FEHASee, e.g., Velente-Hook v. E.
Plumas Health Care368 F. Supp. 2d 1084, 1103.E Cal. 2005) (holding that
the following conduct does not give riseatarassment clai against employees,
even though it may expose the employdrability under disability laws: (1)
telling the plaintiff that she would be firedshe did not return to work due to her
medical condition; (2) forcing the plaintifd return to work under duress and thus
causing her health to deteriorate; #BHrefusing to release the plaintiff's
paycheck in front of her colleagues wdeshe agreed to discuss a “fithess-for-
duty” test);Lawler v. Montblanc N. Am., LLG04 F.3d 1235, 1245 (9th Cir. 2013)
(“[The plaintiff's manager] questioned thappearance, criticized the display of
merchandise, instructed her to perform work-related assignments, and disagreed
with the way she stored repair parf$he manager] allegeconduct relates to
business operations . . . . Such comndioes not constitute harassment under the
FEHA.”); but see Roby v. McKesson Co#/,Cal. 4th 686, 709, 101 Cal. Rptr. 3d
773 (2009)demeaning comments about body calwad arm sores, refusal to
respond to greetings, demeaning facigdressions and gestures, and disparate
treatment in handing out small gifts cannotfagrly be characterized as an official
employment action” and may tlefore constitute harassment).

On the other hand, Plaintiff's allegai that Garcia accused Plaintiff of
faking his injury does not obviously fall withGarcia’s supervisorial role. Even
UPS seems to concede as much in isfing. UPS attempts to downplay the
significance of this allegation by labagj it as merely a “suggestion” made by
Garcia. (Motion for Judgmewh the Pleadings at 2).
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But although Plaintiff's allegationsafactually deficient, UPS provides no
reason to believe that those deficien@asnot be cured through amendment. At
the hearing, UPS points to its briefing in the Motion for Judgment on the
Pleadings. Having reviewed that yidne Court remains unconvinced that
amendment could not possibly cure whatelefects exist in Plaintiff's allegations
against Garcia.

Indeed, nothing indicates that Plaihtiannot allege aahable harassment
conduct that does not constépersonnel management decisions. And as long as
there is gossibility that Plaintiff can state a vikgbclaim for relief, the Court
cannot conclude that Garcigsnder is fraudulent. As ondistrict courted stated,

Even if the Court presumes for purposes of discussion
that the complaint does not gke sufficient facts to meet
this requirement as to Wenda, Defendants have failed
to demonstrate fraudulent joinder. As explained above,
Defendants must demonstrate that Plaintdisld not
possibly state a claim against Warenda in state court.
Even if the allegations in Plaintiffs' complaint are
insufficient to withstand a demurrer in state court, an
issue as to which the Court offers no opinion, Defendants
have not sufficiently established that Plaintiffs could not
amend their complaint andi@ additional allegations to
correct any deficiencies. bther words, the complaint's
shortcomings, if any, are sttig factual; Plaintiffs clearly
may pursue a cause of action for harassment against
Warenda under section 129)() of the California
Government Code if they callege sufficient facts.

Stanbrough v. Georgia-Pac. Gypsum LIN®. CV 08-08303GAF(AJWX), 2009
WL 137036, at *2 (C.D. Cal. Jan. 2Z2009) (emphasis in the originalntiveros

v. Michaels Stores, IncdNo. CV 12-09437 MMM (FNDx), 2013 WL 815975, at
*6 (C.D. Cal. Mar. 5, 2013) (“While Midckels' argument might prevail in the
context of a motion to dismiss, it does saffice to support removal on the basis
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of fraudulent joinder. Even if the comant does not allege sufficient facts to
plead a viable harassmenaich against Baghdadlian, Miakls has not shown that
the Ontiveros could not amend to add adddiallegations of hassment.”). As a
result, the Court cannot disregard Garct@teenship for jurisdictional purposes,
and remand is required here.

This case is factually similar to ahet case in which this Court remanded a
case involving harassment claims against a superv&se.Goodman v. Wal-Mart
Store, Inc, 15-CV-6505 MWF (AGRX), (Nov. 18, 2015) (Docket No. 23)
(granting motion to remand after caunding defendant-supervisor was not
fraudulently joined because weak pleagl concerning harassment were capable
of successful amendment). UPS fails to disting@sldmarnin its Opposition.

At the hearing UPS stated tiabodmancan be distinguished because here
UPS has filed its Motion for Judgment on the Pleadings. Having reviewed that
Motion, however, the Court remains oéthiew that the claims alleged against
Garcia are capable of amendmesuich that remand is required here.

Following the hearing, the Court review€dfer v. Parker-Hannifin Corp.
194 F. Supp. 3d 1014 (C.D. Cal. 2016).Cofer, the motion to remand was
considered after two successful motions to dismiss, and therefore the district court
was quite confident that the plaintiff cduhot successfully allege a claim against
the defendant who destroyed complete diverdilyat 1017. This action is
otherwise.

B. Plaintiff's Request for Attorneys’ Fees

In the event of remand, Plaintiffidotion requests attorneys’ fees be
awarded. The Court may awlgust costs and attorneys’ fees incurred as a result
of removal under 28 U.S.C. 8§ 1447(§ee Martinez2015 WL 4337059 at *10.
“Absent unusual circumstances, courtsyraward attorney's fees under § 1447(c)
only where the removing party lacked@jectively reasonable basis for seeking
removal.” Id.
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The Court declines to award atteys’ fees. Although ultimately
unpersuasive, UPS’s arguments aot “objectively unreasonable.”

V. CONCLUSION

For the foregoing reasons, the Motion to Remar@R&ANTED. Because
the Court lacks jurisdiction over the case, the Motion for Judgment on the
Pleadings i©ENIED as moot.

Accordingly, the CourREMANDS the action to the Superior Court of the
State of California for the County of Los Angeles.

IT IS SO ORDERED.
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