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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

LUCINA URIETA, Case No. CV 17-02580-RA0O
Plaintiff,
V. MEMORANDUM OPINION AND

_ ORDER
NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

l. INTRODUCTION

Plaintiff Lucina Urieta (“Plaintiff”)challenges the Comssioner’s denial o

her application for a period a@fisability, disability instance benefits (“DIB”), and
supplemental security income (“SSI”). rFibe reasons stated below, the decis
of the Commissioner is AFFIRMED.
. PROCEEDINGS BELOW

On December 13, 2013, Plaintiff digol for DIB and SShlleging disability
beginning June 26, 2013. (Adminigive Record (“AR”) 52-53, 55, 64.)Her
application was denied initlg on April 17, 2014, andupon reconsideration o
June 23, 2014. (AR 96-101, 103®n July 15, 2014, Plaintiff filed a writte
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request for hearing, and a hearing wedd on June 2,®&5. (AR 33, 109.)
Represented by counsel and assisted by aiSpenterpreter, Plaintiff appeared a

testified, along with an impaal vocational expert. (AR5-51.) On July 2, 2015

the Administrative Law Judge (“ALJ”)oind that Plaintiff had not been under

disability, pursuant to the Social Security Aatince June 26, 2013. (AR 27-2{
The ALJ’s decision became the Commussr’s final decision when the Appeg
Council denied Plaintiff's request for revieWAR 1.) Plaintifffiled this action on
April 4, 2017. (Dkt. No. 1.)

The ALJ followed a five-step sequent&laluation process to assess whet
Plaintiff was disabled under the Social Security Alotster v. Chater81 F.3d 821
828 n.5 (9th Cir. 1995). Adtep one the ALJ found that Rintiff had not engage
in substantial gainful activity since Ju@6, 2013, the alleged onset date (“AOD
(AR 22.) Atstep twg the ALJ found that Plaintiff has the following sevg
impairments: diabetes mellitus; diabetieuropathy; sciate; and obesity. Id.) At
step three the ALJ found that Plaintiff “does not have an impairment
combination of impairments that meetsmedically equals the severity of one
the listed impairments in 20 CFR Part 484ippart P, Appendix 1.” (AR 24.)

Before proceeding to step four, the ALJ found that Plaintiff has the res
functional capacity (“RFC”) to:

[Plerform a range of medium work .. Specifically, the claimant is
able to lift and carry 50pounds occasionally and 25 pounds
frequently, she may sit 6 hours out®hours; she can stand and walk
for 6 hours out of an 8 hour dayShe can occasionally climb stairs,
ramps, ladders, ropes, scaffold§he can occasionally balance and
frequently kneel and crawl.

(1d.)

! Persons are “disabled” for purposes edaiving Social Security benefits if th
are unable to engage imyasubstantial gainful activitpwing to a physical o
mental impairment expected to result in deatr which has lasted or is expected
last for a continuous period of at €42 months. 42 U.S.C. § 423(d)(1)(A).
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At step four, based on Plaintiff's RFC andelvocational expert’s testimon
the ALJ found that Plaintiff was capable pérforming past relevant work as a fi
food cook, and therefore the ALJ did not proceedstep five (AR 27.)

Accordingly, the ALJ determined that Ri&ff has not been under a disability frgm

the AOD through the date of the decisioid.)(
. STANDARD OF REVIEW
Under 42 U.S.C. 8§ 405(g), a distrimburt may review the Commissionel

decision to deny benefits. A court must affiam ALJ’s findings of fact if they ar

supported by substantial evidence and & gmoper legal standadvere applied

Mayes v. MassangrR76 F.3d 453, 458-59 (9th C#001). “Substantial evidence

means more than a mere gitia, but less than a prepondeca; it is such relevar

evidence as a reasonable person might acceqteapiate to support a conclusiop.
Lingenfelter v. Astrues04 F.3d 1028, 10359 Cir. 2007) (citingRobbins v. Sog.
Sec. Admin.466 F.3d 880, 882 (9th Cir. 2006 jn ALJ can satisfy the substantial

evidence requirement “by setting out a dethand thorough summary of the fag
and conflicting clinical evidence, stagj his interpretation thereof, and maki
findings.” Reddick v. Chaterl57 F.3d 715, 725 (9tir. 1998) (citation omitted).
“[T]lhe Commissioner’'s decision cannbe affirmed simply by isolating
specific quantum of supporting evidend@ather, a court must consider the rec
as a whole, weighing both evidence teapports and evidence that detracts fr
the Secretary’s conclusion.Aukland v. Massanar257 F.3d 1033, 1035 (9th C
2001) (citations and internal quotationarks omitted). ‘Where evidence i
susceptible to more than one rational iptetation,” the ALJ’s decision should |
upheld.” Ryan v. Comm’r of Soc. Sg628 F.3d 1194, 1198 (9tir. 2008) (citing
Burch v. Barnhart 400 F.3d 676, 679 (9 Cir. 2005));see Robbins466 F.3d at
882 (“If the evidence can support eithaffirming or reversing the ALJ’
conclusion, we may not sufiste our judgment for that of the ALJ.”). The Col

may review only “the reasornmovided by the ALJ in the disability determinati
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and may not affirm the ALJ on a gmai upon which he did not rely."Orn v.
Astrue 495 F.3d 625, 630 {9 Cir. 2007) (citingConnett v. Barnhart340 F.3d
871, 874 (9th Cir. 2003)).

IV. DISCUSSION

Plaintiff raises a single issue for rewi: whether the ALJ improperly rejectg

Plaintiff's pain and symptom testimony. o{dt Submission (“JS”) 4.) Plaintiff

contends that the ALJ failed to providpecific, clear and convincing reasons
discounting her testimony.SéeJS 13.) The Commissioner disagreeSeeS 13-
18.) For the reasons below, theutt agrees with the Commissioner.

A. The ALJ's Credibility Determin ation Is Supported By Substantial

Evidence
Plaintiff argues that the ALJ failed to provide clear and convincing reasc

reject Plaintiff's testimony and that the ALJ's decision is not supporteq

substantial evidence in light of new améterial evidence subtted to the Appeals

Council. GeelS 6, 13.) The Commissionergaes that the ALJ's credibilit)
findings are supported by substantial evidence. (JS 16.)
1. Plaintiff's Testimony

Plaintiff testified with the assistance of an interpret&See@AR 35, 38.) On
the date of the hearing, Plaintiff was $@ars old and lived with her family. (A
38, 41-42.) Plaintiff finished the wenth grade in Mexico. (AR 39.) Si
understands very little English and can spealky basic phrases such as “hi” a
“bye.” (1d.)

Plaintiff testified that she is unable wrk due to issues with her feet. (A
40, 43.) She explained that her feegdre getting swollen,ral the swelling woulg
continue for about a month. (AR 40.) eSstated that the piblem has worsenec
and blisters and the nereadings in her feet makealking “very difficult.” (Id.)
Plaintiff also stated that she has baids both feet, andsome get better an

improve, [and] some will comealsk and will make it worse.”Id.; seeAR 43.) It
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sometimes takes up to twoomths for the blisters to heal. (AR 40.) Plain

explained that she gets about two blistersery couple of months.” (AR 43.) She

cannot stand long because of the pain in her feet. (AR 41.)

Plaintiff stated that her doctor wiljive her differentmedications and

iff

-

antibiotics to treat the blisters, but sames she needs to go to the emergency

room. (AR 44.) She explained that thedmeations help “after a certain amount
time has already passed,” after about two monthd.) (Sometimes the docto
remove the blisters.Id.)

Plaintiff explained that she gets shaklyzzy, and tired due to her diabets
(AR 41.) She testified that she tests bod sugar every gaand she has ha
“high controllable readings” of 300 t400 over the past month or two.ld.j

Plaintiff stated that she also has higlood pressure, which is controlled with

medication. (AR 41.)

Plaintiff stated that she sometimegeds help gettinglressed, and hg
daughter sometimes helps hake a bath or shower. (AR 42.) Plaintiff ¢
sometimes clean the housed. She explained that seetimes she will go a wee

without cleaning, and other times she $egb weak and exhausted that she ca

do anything. Id.) Plaintiff further explained that she feels too dizzy or unstable,

she needs to lie down.ld() Plaintiff stated that her family does not allow her
cook anymore because she has fallethénpast due to high blood sugald.X
Plaintiff testified that she spends iy “sitting or thatl be about it.” {d.)
Sometimes she does not feel well andogsn’'t] have the energy to really |
anything.” (AR 45.) Twice a day, Pldiffi takes medicatiorfor her nerve pain
which helps relax her musslebut it makes her “veryery sleepy and dizzy.”1d.)
When her medication “starts to get to [her],” she will lie down and sleep for
an hour or two. (AR 43.)
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2.  Applicable Legal Standards

“In assessing the credibility of a alaant’s testimony regarding subjectiy
pain or the intensity of symptoms, tA&J engages in a two-step analysidolina
v. Astrue 674 F.3d 1104, 1112 (9thir. 2012) (citingVasquez v. Astru&72 F.3d
586, 591 (9th Cir. 2009)). “First, the Alodust determine whether the claimant |
presented objective medical evidenceaof underlying impairment which cou
reasonably be expected to produceghm or other symptoms allegedTreichler
v. Comm’r of Soc. Sec. Admiry75 F.3d 1090, 1102 (9tBir. 2014) (quoting
Lingenfelter 504 F.3d at 1036) (internal quotatiorarks omitted). If so, and if th
ALJ does not find evidence of malingerintge ALJ must provide specific, cle;
and convincing reasons for rejecting a mlant’s testimony regarding the sever
of his symptoms. Id. The ALJ must identifjwhat testimony was found n(
credible and explain what evidence undermines that testimoHwplohan v.
Massanarj 246 F.3d 1195, 1208 (9th Cir. 2001). “General findings
insufficient.” Lester 81 F.3d at 834.

3. Discussion

“After careful consideration of the ence,” the ALJ found that Plaintiff’
“medically determinable impanents could reasonably be expected to cause
of the alleged symptoms,” but found thRAlaintiff's “statements concerning th
intensity, persistence and limiting effecof these symptoms are only partia
credible.” (AR 25.) The ALJ reliedn the following reasons: (1) Plaintiff’
medical treatment; (2) Plaintiff’'s work ¢tory; and (3) lack of objective medic
evidence to support the alleged seveotysymptoms. (AR 26.) No malingerir
allegation was made, and etiefore, the ALJ's reasonmust be “clear an(
convincing.”

a. Reason No. 1: Plaintiff's Medical Treatment
When assessing a claimant’'s créldja an ALJ may consider a

unexplained or inadequately explained feeluo follow a presribed course o
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treatment. Smolen v. Chater80 F.3d 1273, 1284 (9th ICi1996). If a claiman
complains of disabling pain but fails seek or follow prescribed treatment, “
ALJ may use such failure as a basis fmding the complaint unjustified @
exaggerated.”Orn, 495 F.3d at 638 (citingair v. Bowen 885 F.2d 597, 603 (9t
Cir. 1989));seeBurch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005).

The ALJ found that Plaintiff's “failce to cooperate with prescribe

treatment” undermined her cibdity. (AR 26.) The ALJ observed that in Janug
2015, treatment notes revealed that Plimias “noncompliant with meds, diet
(Id.; seeAR 412, 417.) The ALJ noted thaithough Plaintiff was frequently tol
to exercise and follow a diet, there Idtle evidence” that Plaintiff complied wit
her recommended treatment. (AR 26.) The ALJ therefore reasoned f{
Plaintiff's symptoms caused significantsdomfort, then she would “make eve
effort to comply with treatment” to get reliefld()

Plaintiff explains that one instance of noncompliance in November 201!
due to her inability to afford insulin. (JS$eAR 268.) Although a claimant ma
not be denied benefits on the basis d&ibure to obtain treatment that she can
afford, see Gamble v. Chate68 F.3d 319, 321 (9th Cir. 1995), the ALJ did
rely on this particular instance of noncompta. Plaintiff also contends that “[t]h
bulk of the evidence shawcompliance,” citing two treatment records from 20
one of which predates the AOD of June 26, 2013. (AR 263 (March 22, 2013
272, 275 (December 13, 2013).) Ptdfnnotes that in March 2015, she w
reportedly trying to follow her diet and exercise€ AR 504), and she conten
that “[tjhe bulk of the evidence is not suggestive of non-compliance.” (J
However, despite the confting evidence of compliance, the ALJ’s interpretat
Is a rational one, supported by the recaee@R 412, 417), anthus her decisior
must be upheldSeeRyan 528 F.3d at 1198R0bbins 466 F.3d at 882.

The ALJ also found that Plaintiff's irdquent doctor visitaround the time o
the AOD harmed Plaintiff's credibility. (AR 26.) The ALJ was unable to fin
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evidence of any doctor visit arounding 2013, and she mat that, beside
laboratory studies, the only treatment natest year were from November 201
(Id.) The ALJ therefore reasoned that if Rtdf's symptoms were as severe as §
had alleged as of the AOD, Plaintiff woduhave sought more frequent treatms
(1d.)

Plaintiff notes that sheought treatment for wogaing diabetes in Marc
2013, and her monofilament examinatiwas described as normal. (JS 4€eAR
266.) The next record in Novemb@013 shows an abnormal monofilamé
examination with decreased seimsa of her right foot. (JS 12ee AR 270.)
Plaintiff argues that this deteriorationimodes with the AOD of June 26, 201
(JS 12.) While this evidence may indic#tat Plaintiff's condition worsened ov¢
time, the ALJ properly considered that Ri#i’'s delay in seeking treatment for h
allegedly disabling symptomsdermined her credibilitySee Batson v. Comm’r (
Soc. Sec. Admin359 F.3d 1190, 1196 (9th Ci2004) (“For another reason
discredit Batson’s testimony, the ALJ notbdt Batson claimed to have suffered
injury in October, 1996 but did notceive any medical treatment until Me
1997..

The Court finds that this reason i<laar and convincing reason, suppor
by substantial evidence, tosdount Plaintiff's credibility.

b. Reason No. 2: Plaintiff's Work History

A poor work history may constituta proper reason for discounting
claimant’s testimony.See Thomas v. Barnha&78 F.3d 947, 959 (9th Cir. 200
(holding that an ALJ’s finding that claimahad “extremely poowork history” and
showed “little propensity to work in hdifetime . . . negatively affected hg
credibility”).

The ALJ observed that Plaintiff “rarelfyever worked on a full-time basis

and in three separate years, Plaintffl not work for anentire year at the

substantial gainful activity leve (AR 26.) The ALJ alsmoted that in other year
8

3.
she

bNt.

ent

3.

an

LY,

ted




© 00 N OO O b~ W N P

N NN DN DNDNDNNNERRRRR R R R R R
W N o 0~ WNPFPF O © 0N O O W N PP O

it was “questionable” whether Plaintiff workédr an entire year at the substant
gainful activity level. [d.) The ALJ therefore quaened whether Plaintiff’s
impairments were the primary reason for her unemployméahd. (

Plaintiff argues that her earning history demonstrates a “rather cong
work history,” and even when her eamgnwere below the substantial gain
activity level, she was close to that thresho{JS 11-12.) But as the Commissio
notes (JS 18), this does not undermire ALJ’'s observation that Plaintiff did n¢
work on a full-time basibefore her AOD. The ALJ logally inferred that, base
on Plaintiff's work history, Plaintiff's irpairments may not be the primary reag
that she is unemployedSee Lester-Mahaffey v. Comm’r of Soc. Sec. AdiGdid.
F. App'x 627, 629 (9th Cir2016) (finding that théALJ properly considered
claimant’s limited work history before ¢hAOD in concluding that the claima
appeared to lack the motivation taork consistently) (citing 20 C.F.F
8 416.929(c)(3))see alsdcSample v. Schweike94 F.2d 639, 642 (9th Cir. 198
(“[The ALJ] is entitled to daw inferences logically éwing from the evidence.”).

The Court finds that this reason i<laar and convincing reason, suppor
by substantial evidence, tosdount Plaintiff's credibility.

c. Reason No. 3: Lack ofSupporting Objective Medical
Evidence

The lack of supporting objective medievidence cannot form the sole ba
for discounting testimony, but it is a factiviat the ALJ may consider in making
credibility determination.Burch 400 F.3d at 681Rollins v. Massanayi261 F.3d
853, 857 (9th Cir. 2001) (citing 20 C.F.R. § 404.1529(c)(2)).

The ALJ found that “the lack of gdxtive findings further underming

[Plaintiff's] credibility.” (AR 26.) Specifically, the ALJ noted that, despi

Plaintiff's failure to follow her prescridxd treatment for diabetes, there was
evidence of significant damage to vital angasuch as the heart, kidneys, eyes
brain. (AR 26.) The ALJ observed thRtaintiff's hypertension also had n
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caused significant damage to vital organdd.)( Finally, the ALJ noted only
minimal to mild findings for Plaintiff'sback pain, and no structural damage
Plaintiff's foot. (d.)

Plaintiff argues that the ALJ erred in finding “no structural damage” tg

foot. (JS 10.) In June 2014, x-rays Riaintiff's feet revealed an 8-millimete

Achilles tendon insertion spur hrer left foot and degeretive calcaneal spurring in

her right foot. (AR 334-35.) But the x-ragcords also statedhPlaintiff's bones
and soft tissues of botledt “appear[ed] normal.”Id.) Considering this notation
the ALJ’s finding of no structural damage rational and must be upheldsee
Ryan 528 F.3d at 1198. However, Plaintifftestimony described foot pain fro
blisters, boils, and nerve endings—not structural damaeeAR 40, 43-45.) A
lack of structural damage therefore gda®t undermine Plaintiff's testimony abag

her other sources of foot pain.

~

to

her
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m
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Plaintiff also contends that newné material evidence submitted to and

considered by the Appeals Council indicatest Plaintiff did suffer kidney damag

before the ALJ’s date of decision. (JSSBeAR 6.) When the Appeals Coun¢

considers new evidence in denying revi®elv the ALJ's decision, this Cou
considers on appeal both the ALJ’'s demsand the additional material submitt
to the Appeals Council.Ramirez v. Shalala8 F.3d 1449, 145P9th Cir. 1993).
Records from May 2015 reveal that Plainsitfffered from type 2 diabetes mellit
with diabetic neuropathy and chronic kigndisease, stage 2 (mild). (AR 504}
Considering this new evidence, the Ad finding of “no evidence” of orga
damage is not supported by substantial evidence.

In sum, the Court finds that the lack of objective medical evidence is
clear and convincing reason, supported substantial evidence, to discoy
Plaintiff’'s credibility.
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4.  Conclusion

Because the Court found that one of the ALJ’'s reasons for discoy
Plaintiff's credibility—Ilack of supportingbjective medical evidence—is not clg
and convincing, the Court must decideettrer the ALJ’s reliance on that reas
was harmless errorCarmickle v. Comm’r of Soc. Sec. AdmiB33 F.3d 1155
1162 (9th Cir. 2008). The relevant inquifis not whether the ALJ would hay
made a different decision absent any eftrout whether the ALJ’s decision is st
“legally valid, despite such error.”ld. The “remaining reasoningnd ultimate
credibility determinationlmust be] . . . supported by substantial evidence in
record.” Id. (emphasis in original) (citin@atson v. Comm’r of Soc. Sec. Adm
359 F.3d 1190, 1197 (9th CR004)). Here, given thdiscussion above concernir
Plaintiffs medical treatment and workistory, the Court concludes the ALJ
credibility finding is legally valid andupported by substantial evidence.
V. CONCLUSION

IT IS ORDERED that Judgment shak entered AFFIRMING the decisic

of the Commissioner denying benefits.

IT IS FURTHER ORDERED that the Cledt the Court serve copies of this

Order and the Judgment oounsel for both parties.

DATED: March7,2018

ROZELLA A. OLIVER
UNITEDSTATESMAGISTRATE JUDGE

NOTICE

THIS DECISION IS NOT INTENDED FOR PUBLICATION IN WESTLAW,
LEXIS/NEXIS, OR ANY OTHER LEGAL DATABASE.
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