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J.S. Renal Care, Inc. Doc.

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

DAVID WHITAKER, individually Case No.  2:17-cv-02661-R (GJSx)
and on behalf of all others similarly
situated, STIPULATED PROTECTIVE
_ ORDER
Plaintiff,
V.

U.S. RENAL CARE|NC., and DOES
1 through 20, inclusive

Defendants.

1. A.PURPOSES AND LIMITATIONS

Discovery in this action is likely tdnvolve production of confidential

proprietary or private information for whicspecial protection from public disclosu
and from use for any purpose other than @casing this litigation may be warrante
Accordingly, the parties hereby stipidato and petition the Court to enter t
following Stipulated Protectay Order. The parties acknowtge that this Order doe
not confer blanket protections on all distoes or responses thiscovery and thal

the protection it affords from public disslaore and use extends only to the limit
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information or items that are entitled tonfidential treatment under the applical
legal principles.
B. GOOD CAUSE STATEMENT

This action is likely to involve thirgharty contact information and pay recort

trade secrets, customer and pricing listgl other valuable search, developmen
commercial, financial, témical and/or proprietary farmation for which special
protection from public disclosure anftom use for any purpose other th
prosecution of this action is warranted. cBwonfidential and proprietary materia
and information consist of, among other tsn confidential business or financi
information, information regarding oafidential business practices, or oth
confidential research, developmenpr commercial information (includin
information implicating privacy rights of third parties), information otherw
generally unavailable to the public, evhich may be privilged or otherwise
protected from disclosure under state atef@al statutes, court rules, case decisiq
or common law. Accordingly, to expedite the flow of information, to facilitate
prompt resolution of dispas over confidentiality ofdiscovery materials, t(
adequately protect information the parties antitled to keep confidential, to enst
that the parties are permitted reasonabbressary uses of such material

preparation for and in the conduct of trial, to address their handling at the end

litigation, and serve the ends of justi@eprotective order for such information |i

justified in this matter. It is the intef the parties that information will not [

designated as confidential rfdactical reasons and that nothing be so design

without a good faith belief that it has beeraintained in a confidential, non-publj

manner, and there is good cause why it shouldagart of the puiz record of this
case.
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C. ACKNOWLEDGMENT OF PROCEDRE FOR FILING UNDER SEAL

The parties further acknowledge, as sethfan Section 12.3, below, that this

Stipulated Protective Order does not entihem to file confidential informatiof
under seal; Local Civil Rule 79-5 sets forth the procedures that must be followg
the standards that will be applied when eypaeeks permission from the court to f
material under seal.

There is a strong presumption that thiblc has a right of access to judici
proceedings and records in civil cases.cdmnection with nomlspositive motions
good cause must be shown tgport a filing under sealSeeKamakana v. City anc
County of Honolulu447 F.3d 1172, 1176 (9th Cir. 200@hillips v. Gen. Motorg
Corp, 307 F.3d 1206, 1210-1(®th Cir. 2002),Makar-Welbon v. Sony Electric

Inc., 187 F.R.D. 576, 577 (E.D. Wis. 1999) (ewtipulated protective orders require

good cause showing), and a specific simgwf good cause or compelling reasc

with proper evidentiary support and legaltjfisation, must be made with respect

Protected Material that a party seeks ko ginder seal. The parties’ mere designati
of Disclosure or Discovery Materisds CONFIDENTIAL does not—without the

submission of competent evidence by detlan, establishing that the mater
sought to be filed under seal qualifies esnfidential, privilged, or otherwise
protectable—constitute good cause.

Further, if a party requests sealing redate a dispositive motion or trial, the

compelling reasons, not only good cause, tf@ sealing must be shown, and

relief sought shall be narrowhgailored to serve the specifioterest to be protected.

SeePintos v. Pacific Creditors Ass'r605 F.3d 665, 677-79t{® Cir. 2010). For
each item or type of infornian, document, or thing sougtd be filed or introducec
under seal in connection with a dispositive motion or trial, the party ses
protection must articulate compelling reas, supported by specific facts and le
justification, for the requested sealingler. Again, compent evidence supportin

the application to file documents undeabmust be provided by declaration.
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Any document that is not confidential,iypleged, or otherwise protectable
its entirety will not be filed under seal ifélconfidential portions can be redacted.
documents can be redacted, then a redaatesion for public viewing, omitting only

the confidential, privileged, or otherwigeotectable portions of the document, sk

be filed. Any application that seeks fite documents under seal in their entire

should include an explanation of why redaction is not feasible.
Notwithstanding any other provisionsrbm, the parties recognize that t

contact information and employment recoifdr some putative class members n

be produced at some point during the pendefdkis litigation. None of the conta¢

information or employment records of pika class members shall be used for 4

purpose outside of this litigation, andllwnot be disseminatedo any third party

under any circumstances, except wheres@grto in writing by counsel for bojh

parties — e.g., to a third-party administrafimr the dissemination of a privacy opt-
notice to putative ckEs members pursuant tBelaire-West Landscape, Inc.
Superior Court 149 Cal.App.4th 554, 556-57 (2007)o+ in accordance with th
procedures set forth in this Order foetdisclosure of documents and informati
designated as “CONFIDENTIAL” to authorized persons.

2. DEFINITIONS

2.1 Action: shall mean the above entitled cadlavid Whitaker v. U.S
Renal Care, Ing.Case No.: 2:17-cv-02661-R (GJSx)

2.2 Challenging Party: a Party opiNParty that challenges the designat

of information or items under this Order.
2.3 “CONFIDENTIAL” Information or lems: information (regardless f{

how it is generated, stored or maintdh or tangible things that qualify fg
protection under Federal Rule Gfvil Procedure 26(c), and as specified above in
Good Cause Statement.

2.4 Counsel: Outside Counsel ofdeed and House Counsel (as well

ut
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their support staff).

2.5 Designating Party: a Party or NBarty that designates information

items that it produces in disclosareor in responses to discovery
“CONFIDENTIAL.”

2.6 Disclosure or DiscovemMaterial: all items omformation, regardless g

the medium or manner in which it is geaked, stored, or maintained (including,

among other things, testimony, transcriptg] éangible things), that are produced

generated in disclosws®r responses to discovery in this matter.

or

as

—

or

2.7 Expert: a person with specializedowledge or experience in a matter

pertinent to the litigation who has been re¢girby a Party or its counsel to serve

an expert witness or aansultant in this Action.

2.8 House Counsel: attorneys who arglkayees of a party to this Action.

House Counsel does not include Outs@eunsel of Record or any other outsi
counsel.
2.9 Non-Party: any natural person, parship, corporation, association

other legal entity not named a$arty to this action.

2.10 Outside Counsel of Record: atiwys who are not goioyees of a party

to this Action but are retained to represent or advise a pathyst@ction and have

appeared in this Action on behalf of thtrty or are affiliated with a law firm that

has appeared on behalf of that party, and includes support staff.

2.11 Party: any party to this Actiomcluding all of its officers, directors,

as

de

or

employees, consultants, retained expeats] Outside Counsel of Record (and their

support staffs).

2.12 Producing Party: a Party oroiNParty that produces Disclosure

Discovery Material in this Action.

or

2.13 Professional Vendors: persons or entities that provide litigation syppc

services (e.g., photocopying, videotapinganslating, preparing exhibits or

demonstrations, and organizing, storingretrieving data irany form or medium)

)
STIPULATED PROTECTIVE ORDER




© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

and their employees and subcontractors.
2.14 Protected Material: any Disclosuor Discovery Material that i
designated as “CONFIDENTIAL.”

2.15 Receiving Party: a Party that nees Disclosure or Discovery Materi

from a Producing Party.

3. SCOPE

The protections conferred by this Stipulation and Order cover not

Protected Material (as defined above), laso (1) any information copied ¢
extracted from Protected Material; (2l copies, excerpts, summaries,
compilations of Protected Material;n@ (3) any testimony, conversations,

presentations by Parties or their Courtkat might reveal Ptected Material.

[92)

onl

or

or

Any use of Protected Material at trighall be governed by the orders of the

trial judge. This Order does not govere tse of Protected Material at trial.
4. DURATION

Once a case proceeds to trial,fonmation that was designated

CONFIDENTIAL or maintained pursuant this protective order used or introduc
as an exhibit at trial becomes public and will be presumptively available f{
members of the public, including the pressless compelling reasons supported
specific factual findings to proceed otheravigre made to the trial judge in advar

of the trial. SeeKamakana 447 F.3d at 1180-81 (diisguishing “good cause

showing for sealing documents produceddiscovery from “compelling reasons

standard when merits-relatedcuments are part of court record). Accordingly,
terms of this protective order do not exdebeyond the commencentef the trial.
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5. DESIGNATINGPROTECTED MATERIAL

5.1 Exercise of Restraint and CareDesignating Material for Protection.

Each Party or Non-Party that designatg®rmation or items for protection unds

this Order must take care to limit anychudesignation to specific material that

qgualifies under the appropriate standard$ie Designating Party must designate

protection only those parts of materialpcuments, items or oral or written

D
=

for

communications that qualify so that otlpartions of the material, documents, items

or communications for which protectionnst warranted are not swept unjustifial

within the ambit of this Order.

y

Mass, indiscriminate or routinized gsignations are prohibited. Designatigns

that are shown to be clearly unjustified thiat have been made for an improper

purpose (e.g., to unnecessarily encunthercase development process or to impose

unnecessary expenses anddems on other partiespay expose the Designating

Party to sanctions.

If it comes to a Designating Party’s atien that information or items that

it

designated for protection do not qualify famotection, that Designating Party must

promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of Designationg&Except as otherwise provided

this Order (see, e.g., second paragraptseaftion 5.2(a) below), or as otherwi

stipulated or ordered, Disclosure or [igery Material that qualifies for protectign

under this Order must be clearly so desigdabefore the material is disclosed
produced.
Designation in conformity with this Order requires:

(@) for information in documentarform (e.g., paper or electron
documents, but excluding transcripts of depositions or other pretrial or
proceedings), that the Producing Raraffix at a minimum, the legen
“CONFIDENTIAL” (hereinafter “CONFIDENIAL legend”), to each page tha

contains protected material. If only a portiof the material on a page qualifies 1

in

se

or

C

tri:

|®X

At

or

r
STIPULATED PROTECTIVE ORDER




© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

protection, the Producing Party also must clearly identify the protected port
(e.g., by making appropriate nkangs in the margins).

A Party or Non-Party that makeoriginal documents available ft
inspection need not designate them fat@ction until after the inspecting Party h
indicated which documents it would like cediand produced. During the inspecti
and before the designation, all of the malemade available for inspection shall
deemed “CONFIDENTIAL" After the inspecting Paythas identified the documen
it wants copied and produced, the Produdtagty must determine which documen
or portions thereof, qualify for protectiamder this Order. Tdn, before producing
the specified documents, the ProduciAgrty must affix the “CONFIDENTIAL
legend” to each page that contains t€cted Material. If only a portion of th
material on a page qualifiger protection, the Producing Party also must cled
identify the protected portion(s) (e.goy making appropriate markings in th
margins).

(b) for testimony given in depi®ns that the Designating Par

identifies the Disclosure or Discovery Matdron the record, befe the close of the

deposition all protected testimony.

(c) for information produced in ste form other than documenta
and for any other tangible items, that ta®ducing Party affix in a prominent plag
on the exterior of the container or contase which the information is stored tf
legend “CONFIDENTIAL.” If only a portion or portionsf the information warrantj
protection, the Producing Party, to the exteracticable, shall identify the protectd
portion(s).

5.3 Inadvertent Failures to Designatd. timely corrected, an inadvertel

failure to designate qualifieinformation or items does not, standing alone, waive
Designating Party’s right to secure prdiecs under this Order for such materii
Upon timely correction of a designationgtReceiving Party must make reasong

efforts to assure that the material is treatedccordance with ehprovisions of this
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Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS
6.1 Timing of Challenges. Any Rg or Non-Partymay challenge 4

designation of confiddiality at any time that isconsistent with the Court’
Scheduling Order.
6.2 Meet and Confer. The Challengi Party shall initiate the disput

resolution process under tal Rule 37.1 et seq.

6.3 The burden of persuasion in angtsichallenge proceeding shall be
the Designating Party. Frivolous challenges, and those made for an improper |
(e.g., to harass or impose unnecessary resggeand burdens ather parties) may
expose the Challenging Party to sanctiobiless the Designating Party has waiv
or withdrawn the confidentiality designatioal] parties shall continue to afford th
material in question the level of protection to which it is entitled under the Prod

Party’s designation until theddrt rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Parhay use Protected Material that|i

disclosed or produced by another Partybgra Non-Party in connection with th

Action only for prosecuting, defending attempting to settle this Action. Sug¢

Protected Material may besdiosed only to the categories of persons and unde
conditions described in thi©rder. When the Action has been terminated
Receiving Party must comply with therovisions of section 13 below (FINA
DISPOSITION).

Protected Material must be storeddamaintained by a Receiving Party a
location and in a secure manner that ersdinat access is limited to the persq
authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unles
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otherwise ordered by theowrt or permitted in writindoy the Designating Party,
Receiving Party may disclose anyinformation or item designate
“CONFIDENTIAL” only to:

(a) the Receiving Party’s Outsideothsel of Record in this Action,

as well as employees of said Outside Celiné Record to whom it is reasonably

necessary to disclose the information for this Action;

(b) the officers, directors, aremployees (including House Couns
of the Receiving Party to whom disclosiseeasonably necessary for this Action;

(c) Experts (as defined in this dar) of the Receiving Party to who
disclosure is reasonably necessary this Action and who have signed t
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff;

()  professional jury or trial consultants, mock jurors, ard

a

Professional Vendors to whom disclosureeiasonably necessary for this Action gnd

who have signed the “Ackndadgment and Agreement Be Bound” (Exhibit A);

(g) the author or recipient ofdocument containing the informatign

or a custodian or other person who otheenpossessed or knew the information;
(n)  during their depositions, witnessand attorneys favitnesses, in

the Action to whom disclosure is reasblyanecessary provided: (1) the depos

ng

party requests that the witness sign the fattached as Exhibit 1 hereto; and (2) they

will not be permitted to keep any condigtial information unless they sign the

“Acknowledgment and Agreement to Bgound” (Exhibit A), unless otherwis

agreed by the Designating Party or ordel®y the court. Pages of transcrib

deposition testimony or exhibits to depositidhat reveal Proteetl Material may be

a)
-

ed

separately bound by the court reporter ang mat be disclosed to anyone except as

permitted under this Stipulated Protective Order; and

()  any mediator or settlemenifficer, and their supporting personn¢

10
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mutually agreed upon by any of the i@ engaged in settfeent discussions.

8. PROTECTEDMATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with subpoena or a court order issued in other litiga

that compels disclosure of any infornuati or items designated in this Action
“CONFIDENTIAL,” that Party must:

(a) promptly notify in writing the D&gnating Party. Such notification

shall include a copy of the lspoena or court order;

(b) promptly notify in writing tle party who causethe subpoena o
order to issue in the otherigiation that some or all ahe material covered by th
subpoena or order is subjeotthis Protective Order. 8k notification shall include
a copy of this Stipulated Protective Order; and

(c) cooperate with respec¢d all reasonable procedures sought to
pursued by the Designating Party whoseti¢uied Material may be affected.

If the Designating Party timely seeks atective order, the Party served w

the subpoena or court order shall nobduce any informatiomesignated in this
action as “CONFIDENTIAL” before a datmination by the court from which the

subpoena or order issued, unless theyPhas obtained the Designating Part)
permission. The Designating Party shadlar the burden and expense of seel
protection in that court of its confideatimaterial and nothing in these provisig
should be construed as authorizing oroemaging a Receiving Party in this Action

disobey a lawful directive from another court.

9. A NON-PARTY'S PROTECTE MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION
(@) The terms of this Order are &ppble to information produced by

Non-Party in this Action and designatad “CONFIDENTIAL.” Such information
11
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produced by Non-Parties ioonnection with this litigtion is protected by th
remedies and relief provided ltgis Order. Nothing in these provisions should
construed as prohibiting a Non-Paftym seeking additional protections.

(b) In the event that a Party isquered, by a valid dicovery request, tq
produce a Non-Party’s confidential infortiman in its possession, and the Party]
subject to an agreement with the N®@arty not to produce the Non-Party
confidential information, then the Party shall:

(1) promptly notify in writing tle Requesting Party and the Non-Pa
that some or all of the information requestegubject to a confidentiality agreeme
with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipule
Protective Order in this Action, the relexadiscovery request(s), and a reasong
specific description of the information requested; and

(3) make the information requedt available for inspection by th
Non-Party, if requested.

(c) If the Non-Party fails to seek appective order from this court within 1
days of receiving the notice and accompagyinformation, the Receiving Party m;
produce the Non-Party’s confidential infortiza responsive to the discovery requs

If the Non-Party timely seeks a proteetivorder, the Receiving Party shall r

produce any information in its possession control that is subject to the

confidentiality agreement witthe Non-Party before a we@mination by the court,.

Absent a court order to the contrary, ten-Party shall bear the burden and expe

of seeking protection in thisart of its Protected Material.

10. UNAUTHORIZED DISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learns that, by inatteace or otherwise, it has disclos
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Protected Material to any person or in any circumstance not authorized under t

Stipulated Protective Order, the RecegyiParty must immediately (a) notify
12
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writing the Designating Party of the unauthorizisiclosures, (b) use its best effo
to retrieve all unauthorized pis of the Protected Materjgt) inform the person o
persons to whom unauthorizelésclosures were made of #he terms of this Order
and (d) request such person or pess to execute the “Acknowledgment a

Agreement to Be Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OFPRIVILEGED OR OTHERWISH
PROTECTED MATERIAL

When a Producing Party gives notite Receiving Parties that certain

inadvertently produced material is subjecttolaim of privilege or other protectio
the obligations of the Receiving Parties Hraese set forth in Federal Rule of Ciy
Procedure 26(b)(5)(B). Thisguision is not intended to modify whatever proced
may be established in an e-discovery ottat provides for production without priq
privilege review. Pursuant to Federal RafeEvidence 502(d) and (e), insofar as |

parties reach an agreement on the effaictdisclosure of a communication ¢

information covered by the attorney-clientvyiege or work product protection, the

parties may incorporate their agreementha stipulated protective order submitt

to the court.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing this Order abridges the right of af
person to seek its modification by the Court in the future.

12.2 Right to Assert Other ObjectiondBy stipulating to the entry of thi

Protective Order, no Party waives anghti it otherwise would have to object

disclosing or producing anyformation or item on any growl not addressed in th

1S
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ed

UJ

(o

S

Stipulated Protective Order. Similarlgp Party waives any right to object on any

ground to use in evidence afy of the material covedldoy this Protective Order.
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12.3 Filing Protected Material. A Party that seeks to file under sea

Protected Material must comypwith Local Civil Rule 79-5. Protected Material may

only be filed under seal pursuant to a toomder authorizing the sealing of the

specific Protected Material at issue. IParty’s request to file Protected Mater
under seal is denied by the court, thenRleeeiving Party may file the information

the public record unless otherwise instructed by the court.

13. FINAL DISPOSITION
After the final disposition of this Actiorgs defined in paragph 4, within 60

days of a written request by the DesigngtParty, each Receiving Party must ret
all Protected Material to the Producing Party or destroy such material. As u

this subdivision, “all Protected Material’agludes all copies, abstracts, compilatio

summaries, and any otherriieat reproducing or capturing any of the Protedted

Material. Whether the Protected Matenslreturned or destroyed, the Receivi
Party must submit a written certificationttee Producing Party (and, if not the sa
person or entity, to the Degiating Party) by the 60 dadeadline that (1) identifie
(by category, where appropriate) all the tBoved Material that was returned

destroyed and (2) affirms that the Reqay Party has not tained any copies,

abstracts, compilations, summaries or ather format reproducing or capturing a
of the Protected Material. Notwithstandi this provision, Counsel are entitled

retain an archival copy d@ll pleadings, motion papersiail; deposition, and hearin

transcripts, legal memorandeorrespondence, depositiondatrial exhibits, expert

reports, attorney work product, and consuli@md expert work product, even if su

materials contain Protected Material. Asuch archival copies that contain

constitute Protected Material remain subjecthis Protective Order as set forth |i

Section 4 (DURATION).
/11
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14. VIOLATION

Any violation of this Orde may be punished by approgte measures including

without limitation, contempt proceedings and/or monetary sanctions.
IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated: June 22, 2017 AEGIS LAW FIRM

By: _ /s/Ali S. Carlsen

Kashif Hague
Ali S.Carlsen_
Attorneys for Plaintiff

Dated: June 22, 2017 EPSIN BECKER & GREEN, P.C.

By: _ /s/Kevin D. Sullivan
James A. Goodman
Kevin D. Sullivan
Attorneys for Defendant

I, the filer of this document, attestathall other signatories listed, and on

whose behalf the filing is submittedprecur in the filing’s content and have

authorized the filing.
AEGISLAW FIRM, P.C.

/sl Ali S. Carlsen
Ali S. Carlsen

FOR GOOD CAUSE SHOWN, IT 1SSO ORDERED.

DATED: June 27, 2017

14

HON. MANUEL L. REAL
United States District Judge

15
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [prinor type full name], of

[print or type full adds], declare under penalty of perjur

that | have read in its entirety and undansl the Stipulated Protective Order th
was issued by the United States Districu@ for the Central District of California
on in the case D&vid Whitaker v. U.S. Renal Care, In€ase No.:

2:17-cv-02661-R (GJSx). | agree to complith and to be bound by all the term

of this Stipulated Protective Order andrderstand and acknowledtfet failure to

so comply could expose me to sanctiond punishment in the nature of contemg

| solemnly promise that | will not disclose any manner any farmation or item

that is subject to this Stipulated Prdtee Order to any person or entity except in

strict compliance with the pwisions of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for thg

Central District of California for enfoneg the terms of this Stipulated Protective

Order, even if such enforcemt proceedings occur afterr@nation of this action.

| hereby appoint [print otype full name] of

[print or typefull address and

telephone number] as ngyalifornia agent for service of process in connection w
this action or any proceedings relatedetdorcement of this Stipulated Protectiv
Order.
Date:

City and State where sworn andrsed:

Printed name:

Signature:
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