James Gencarelli v. Chernin Entertainment, LLC et al
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JAMES GENCARELLI, Case No. 2:17-cv-02818-ODAJIW)

Plaintiff,
V. ORDER DENYING DEFENDANT’'S
MOTION TO STRIKE, GRANTING
TWENTIETH CENTURY FOX FILM DEFENDANT'S MOTION TO
CORPORATION:; JIM GIANOPULOS, | DISMISS, AND GRANTING
CEO; CHERNIN ENTERTAINMENT, DEFENDANT'S MOTION FOR
LLC; PETER CHERNIN, CEO; and MORE DEFINITE STATEMENT
JENNO TOPPING, [18]

Defendants.

l.  INTRODUCTION
Defendant Twentieth Century Fox Fil@orporation (“Fox”) moves to dismis
and strikepro se Plaintiff James Gencareli’ Second Amended Complaint(ECF
No. 18.) In the alternative, Fox moves fomore definite statement of the case frq
Plaintiff. (Id.) For the reasons discussed below, the CDENIES the Motion to
Strike, GRANTS Defendant’s Motiorto Dismiss, andGRANTS Defendant’s Motion

! Plaintiff filed a Complaint on April 13, 2017 (& No. 1), a First Amended Complaint on Mz
8, 2017 (ECF No. 9), and a document simpheditfComplaint” on May 12, 2017 (ECF No. 13
The Court construes thitter complaint as a Second Anded Complaint, and the operati
complaint in this action.
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for a More Definite Statement.
. FACTUAL BACKGROUND
Plaintiff performed in the movie pduction of “The Greatest Showmar

between January and Mar2@l17. (Second Am. Compl. (“SAC”) § 13, ECF No. 13.

Chernin Entertainment (“Chemi)) produced this film. Ifl.) Chernin maintainec
control over the film's production anaversaw the activities around the showd. (

1 22.) Plaintiff alleges that, during hisrfmemance, he was subjected to deafen|
music from speakers around the production skt. f(14.) Plaintiff claims that thi$

music exceeded the limits recommended thg Occupational Safety and Heal
Administration. [d.  26.) At the time of his exposute this loud music, Plaintiff
claims he had to yield to the instructiarfshe production crew acting at the directi
of Chernin and did not receive auditgpyotection that woulchave prevented his
injuries. (d. 11 18, 27.) Plaintiff novallegedly suffers from painful auditory injurig
which will require extensi medical treatment. Id. § 19.) Furthermore, Plaintif
alleges he is not able to pemfothe duties of a husbandld.(f 31.) Plaintiff makes @
single general statement that all of the dattllegations and any reference to Cher
also apply to Fox. Id. at 2.)

Plaintiff filed the original complainon April 13, 2017, and a First Amende

Complaint on May 8, 2017. (& Nos. 1, 9.) On May2, 2017, Plaintiff filed
another complaint without leave of Couvthich the Court construes as a Secc
Amended Complaint. (ECF No. 13.) feadant responded witthese motions or

June 23, 2017. (ECF No. 18.) Those masi are now before the Court for decision.

lll.  LEGAL STANDARD
A court may dismiss a complaint underl®&ad2(b)(6) for lack of a cognizabl

2 After carefully considering the papers filed donnection with the Btant Motion, the Court

deemed the matter appropriate di@cision without oral argumented. R. Civ. P. 78(b); C.D. Cal.

L.R. 7-15.
% The Court does not consider Pigi's sur-replies, which wereiled without leae of Court.
(ECF Nos. 31, 32, 34.)
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legal theory or insufficient facts pleadéal support an otherwise cognizable leg

theory. Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1988). T

survive a motion to dismiss, a complaieed only satisfy the minimal notice pleadi
requirements of Rule 8(a)(2)—a shamd plain statement of the clainPorter v.
Jones 319 F.3d 483, 494 (9th Cir. 2003). Tlaetual “allegations must be enough
raise a right to relief abovéhe speculative level.”Bell Atl. Corp. v. Twombly550
U.S. 544, 555 (2007). That is, the compilammust “contain sufficient factual matte
accepted as true, to state a claim teetrehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009). These factal#gations must provide fair notig
and enable the opposing partydefend itself effectively. Starr v. Baca 652 F.3d
1202, 1216 (9th Cir. 2011).

The determination whether a complaintisaes the plausibility standard is

“context-specific task that requires theviesving court to draw on its judicial

experience and common senségbal, 556 U.S. at 679. A couis generally limited
to the pleadings and must construe all ‘tattallegations set forth in the complai
...astrue and ... in the light most favorable” to the plaintée v. City of L.A.250

F.3d 668, 688 (9th Cir. 2001). But awt need not blindly accept conclusory

allegations, unwarranted deductions of fact, and unreasonable infer&presvell v.
Golden State Warrior266 F.3d 979, 988 (9th Cir. 2001).

Generally, a court should freely give leato amend a complaint that has be
dismissed, even if not requested by the parBeeFed. R. Civ. P. 15(a).opez v.
Smith 203 F.3d 1122, 1130 (9th Cir. 2000) (eenc). Howevera court may deny
leave to amend when it “determines that @legation of other facts consistent wi
the challenged pleading could not possibly cure the deficien&ghreiber Distrib.
Co. v. Serv-Well Furniture Ca306 F.2d 1393, 1401 (9th Cir. 1986).

Furthermore, a court may strike a@tling or portions of a pleadingee Fed.
Sav. & Loan Ins. Corp. v. Gemini Mgm@21 F.2d 241, 243 (9th Cir. 1990). A col
may strike an insufficient defense or anymaterial, redundant, or impertinent matt
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Fed. R. Civ. P. 12(f). Additionally, if pleading is so vague and ambiguous that a

party cannot reasonably prepare a respotiee party may ask for a more defini

e

statement of the pleading. Fed. R. CivlE(e). This request must be made before a

response is filed, and it must expldhe defects of the complainkd. If the pleading
party fails to provide this statemettie court may strike the pleadintyl.
IV. DISCUSSION

Plaintiff brings five causes of action: two claims for negligence, “emoti
distress and duty of care,” los$ consortium, and “breacbf obligation.” Fox, in
response, moves to strike Plaintiffs $ad Amended Complaint. Fox also moves
dismiss all of Plaintiff’'s claims against itrféailure to allege lgally sufficient claims.
In the alternative, Fox regses a more definite statentenom Plaintiff regarding his
claims. The Court considers each in turn.
A.  Motion to Strike

Fox argues that the Court should strike the Second Amended Com
because Plaintiff failed to obtain leave tie such. Generally, a plaintiff may ame
a pleading once as a matter of course iwill days after a responsive pleading

motion is served. Fed. R.\CiP. 15(a)(1). ‘h all other cases, garty may amend it$

pleading only with the opposing party’s writteansent or the court’s leave.” Fed.
Civ. P. 15(a)(2). “In general, if an amdment that cannot be made as of right
served without obtaining the court’s leave..it is without legal effect and any ne
matter it contains will not be considered esg the amendmentrssubmitted for the
court's approval.” Drexel Burnham Lambert, Inc. v. Marron&lo. CV 89-2329
JMI(Kx), 1989 U.S. Dist. LEXIS 15414, at *2Here, Plaintiff sbmitted his Secong
Amended Complaint without permission fronet@ourt. (ECF No. 13.) While th
Court would normally strike such a complaithe Court finds it unnecessary to do
here. Fox admits that the First Amedd@omplaint and Second Amended Compl3
are “substantively identical” and that theresaarguments and defenses would be u
in either case. (Mot. 4 n.1, ECF Nb8.) It seems pointless to go through f
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rigmarole of granting Fox’'s Motion, requig Plaintiff to move for leave amend

and—in the likely event the Court grastsch—adjudicating Fox’s subsequent motion
to dismiss—which would likely contain tleame arguments as the ones Fox pregsses
here. Thus, the Court declines to striaintiffs Second Aranded Complaint, and
will instead consider Fox’s substantive arguments.
B.  Motion for a More Definite Statement
Plaintiff's Complaint is vague and dmguous with regards to which actions
Fox allegedly committed and vwain actions Chernin commitie Plaintiff mentions
Fox three times in the Complaint: to explais corporate structure as a film studio

(Compl. § 9), to provide its locatiomd( f 5), and to state that “Factual Allegations
and All Reference to Chernin Entertainmenttfte Sake of Brevity will Apply to 20th
Century Fox-Film Corp”ifl. at 2). All other allegationseference only Chernin.
However, it is unreasonable to infer thétthe allegations apply equally to Chernjn
and Fox. For example, the Complairiteges that “Chernin Entertainment was
cursory and neglectful in the ownershipdaactivities of its entertainment production
company,” but Fox is only desbed as a film studio and not a production compgny.
(Id. 17 9, 25.) Plaintiff cannot rely on a siaglentence attributing all allegations |to
both Chernin and Fox where the specifiiegations against Chernin make | it
implausible to also ascribe them to Foxn light of this, Fox cannot reasonably
prepare a response to this Complaint withoaote information abouts actual role in
the alleged injury. Fox has yet to fila@esponse to the Complaint and asks for more
information regarding the statement of Rtdf's claims and the causes of action
against Fox specifically. (Mot. 9.) Therefore, Fox’'s request for a more definite
statement regarding the allegations and fagtsnst it is reasonable and complies with
Federal Rules of Civil Procedure 12(aj)d the Court grants Fox’s request.
C.  Motion to Dismiss

Fox argues that Plaintiff's entire complafails to state a claim and should be
dismissed. (Mot. 5.) Plaintiff argues,thout specifically addressing Fox’s concerns,
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that he has appropriately pleaded thenatai (Opp’'n 1, ECF Na24.) The Court will
consider each in turn.

I First and Second Claims for Negligence

Plaintiff has sufficiently pleaded a rggence claim against Chernin. A cau

Se

of action for negligence has four elemendsity, breach, causation, and damages.

Body Jewelz, Inc. v. Valley Forge Ins. CNo. 217CV001400DWPLA, 2017 WL

985636, at *4 (C.D. Cal. Mar. 12017). Every person is under a general duty to
reasonable care not to cause physical harm to another perSee. generally
McGettigan v. Bay Area Rapid Transit Djsh7 Cal. App. 4th 1011, 1017 (1997
Chernin breached that duty by playing mukiat was loud enough to cause damag
Plaintiff's hearing. Of course, as notatiove, a negligenceain against Chernir]
does not necessarily state agligence claim against Fox. It is unclear whetl

|
ner

Plaintiff seeks to impose some form of vicarious liability as against Fox, or whethe

Fox’s conduct was somehowdependently wrongful. Thuthe Court dismisses thi

claim with leave to amend tdarify exactly what condud®laintiff seeks to hold Fox

responsible for.

Plaintiff's second cause of action for ggnce is more or less duplicative
the first cause of action. The Court therefore dismisses this.cl However, the
Court grants leave to amend the event Plaintiff isactually seeking to plead
different theory of negligeze in this second claim.

ii.  Fourth Claim for Loss of Consortium

Plaintiff alleges that due to his injurjdss wife suffers from loss of society ar
consortium. (Compl. 1 31.) California lagvovides that a spouse, rather than
injured party, must make thgaim for loss of consortiumRodriguez v. Bethleher
Steel Corp. 12 Cal. 3d 382, 408 (1974) (decidingatleach spouse has a cause
action for loss of consortium caused by aligegt or intentional injury to the othe
spouse by a third party3ee alsdMartinez v. Navy League of the United Statds.
2:13-cv-5533-ODW(FFMx)2014 U.S. Dist. LEXIS 1797@&t *7 (C.D. Cal. Feb. 12
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2014) (“Loss of consortium is only available the spouse of the directly injured

party”). Plaintiff's wife is not a party in this suit. Plaintiff cannot seek to recove
loss of consortium arising from his own ings. Therefore, Plaintiff's claim i
legally insufficient. The Court dismisséhis claim without leave to amend.

iii.  Third and Fifth Claims

Fox argues that Plaintiff's third claifor “emotional distress and duty of carg
and the fifth claim for “breach of obligan” are not legally cognizable causes
action. (Mot. 7.) The Court agrees. “Boh of Obligation” is not a recognized cau
of action, and even construing the complamthe light most favorable to Plaintifi
the Court cannot discern whatim Plaintiff is pleading here. Similarly, “emotion
distress and duty of care” is not a cognizald@m. That said, Plaintiff can recovg
for emotional distress as part of his negliceelaim, or he camdependently assert
claims for intentional or negligent imftion of emotional distress. The Cou
therefore dismisses these twiaims with leave to amend to state a viable caus
action.

iv.  Worker's Compensation Exclusivity

Fox asserts that if thesleggations against Chernin apply to Fox then Plainti
claims are barred by the exclusive remedyofker's compensation because Plain
would be an employee of Fox. (Mot. 8ecause the Court canmminclude based o
the current state of the complaint that Riffins in fact asserting that he is a Fg
employee, the Court declines tdaess this argument at this time.

V. CONCLUSION

For the reasons discussed above, the GBRANTS Fox’s Motion to Dismiss
with leave to amend unless otherwise not8®RANTS Fox’s Motion for a More
Definite Statement, an®@ENIES Fox’s Motion to Strike. Plaintiff must file ai
amended complaint curing these deficienciesiwi8® days of the date of this Orde
Failure to do so will result ithe Court dismissing the agti for failure to prosecute.

Finally, the Court advises Plaintiff that a FeddPab SeClinic is located in the
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United States Courthouse at 312 N. Spring Street, Room 525, Fifth Floor
Angeles, California 90012The clinic is open for appointments on Mondaj
Wednesdays, and Fridays from 9:30 a.m12000 p.m. and 2:00 p.m. to 4:00 p.i
The FederaPro SeClinic offers free, on-site information and guidance to individy
who are representing themselves in federail actions. For more information

Defendants may visit http://www.cacdaasirts.gov/ and follow the link for

“Pro SeClinic—Los Angeles” or contact Public Counsel at 213—-385-2977, exter
270. Plaintiffs are encouraged to visit thiaic, or seek the advice of an attorney,
this case proceeds.

IT IS SO ORDERED.

July 31, 2017

Y 207

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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