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1. INTRODUCTION
1.1 PURPOSES AND LIMITATIONS

Disclosure and discovery activity ithis Action are likely to involve

production of confidential, proprietary, qrivate information for which speci
protection from public disclosure anfilom use for any purpose other th
prosecuting this Action may be warranteficcordingly, the parties hereby stipula
to and petition the court to enter thdldwing Stipulated Protective Order. TI
parties acknowledge that this Order doest confer blanket protections on
disclosures or responses to discovery and that the protection it affords from

disclosure and use extends only to timeitied information or items that are entitl

to confidential treatment under the applieakegal principles. The parties further

acknowledge, as set forth iBection 13.3, below, thahis Stipulated Protectiv
Order does not entitle them to file cat@ntial information under seal; Civil Loc
Rule 79-5 sets forth the procedures thasinine followed and the standards that

be applied when a party seeks permissiomftioe court to file material under seal.

1.2 GOOD CAUSE STATEMENT

Some of the material expected be exchanged between the parties

information that is not generally availalie the public, and that is maintained|i

confidence by the Producing Party. Spepiatection from public disclosure ar

from use for any purpose other thamogmcution of this Action is warranted.

Examples of confidential information th#te parties may seek to protect frq
unrestricted or unprotected disclosure include:
(@) Information that is the subject af non-disclosure or confidentiali
agreement or obligation;
(b) The names, or other informatidganding to reveal the identity of

party’s supplier, designer, distributor, or customer;

1
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()

(d)
(€)

(f)

(9)

(h)

()

(k)

Unrestricted or unprotected disclosure of such confidential tech
commercial or personal infomtion would result in prejudice or harm to t

Producing Party by revealing the dducing Party’s congtitive confidential

Agreements with third parties,clinding license agreements, distributor

agreements, manufacturing ragments, design agreemer
development agreements, supply agreements, sales agreeme
service agreements;

Research and development information;

Proprietary engineering or tectali information, including produc¢

design, manufacturing techniquespgassing information, drawing

memoranda, source code, and reports;

Information related tdudgets, sales, profits, €8, margins, licensing

of technology or designs, producpricing, or other interng
financial/accounting information, including non-public informat
related to financial condition or germance and income or other ng
public tax information;
Information related to inteal operations including personr
information and confidential business practices;

Information related to past, cunteand future product development;
Information related to past, cuneand future market analyses g
business and marketing developmemicluding plans, strategie
forecasts and competition;

Trade secrets (as defined by thegdrction in which the information i
located); and

Information that may be priteged or otherwise protected fro
disclosure under state or federal stas, court rules, case decisions

common law.
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information, which has been developedits expense of the Producing Party

which represents valuable tangible andngible assets of that party. Additional
privacy interests must be safeguarded. Adicmly, the parties respectfully subn
that there is good cause for thdrgrof this Protective Order.

It is the intent of the parties thamformation will not be designated
confidential for tactical reasons and thithing will be so designated without
good faith belief that therss good cause why it should thbe part of the publi
record of this case.

The parties agree, subject to the Gsuapproval, that the following tern
and conditions shallpgly to this Action.

2. DEFINITIONS

2.1 Action: CARL ZEISS AG andASML NETHERLANDS B.V. v.
NIKON CORPORATION, SENDAI NIKONCORPORATION, and NIKON INC.
Case No. 2:17-cv-03221-RGK (MRWX).

2.2 Challenging Party: A Party oNon-Party that challenges t

designation of information or items under this Order.
2.3 “CONFIDENTIAL” Information or Ilems: Protected Data, informatig

(regardless of how it is generdiestored or maintained), and/or tangible things

and

Y,
nit

AS

()

1S

that

gualify for protection under Federal Rule @ivil Procedure 26(c), and as specified

above in the Good Cause Statement. #@r purposes of the Protective Ord
Protected Data means any information thaparty believes irgood faith to bg
subject to federal, state or foreign datatection laws or other privacy obligatior
Such data protection laws includehe Federal Data Protection A
(Bundesdatenschutzgesetz) (BDSG), whiefgulates data protection in Germa
and the Dutch Personal Data Protection Adtich applies in the Netherlands. Ot
examples of such data protection lamsglude, without limitation, the Gramn
Leach-Bliley Act, 15 U.S.C. § 6801 et sednancial information); The Healt

3
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Insurance Portability and Accountability #&nd the regulations thereunder, 45 G
Part 160 and Subparts A and E of Pa@4 (medical information); Directiv
95/46/EC of the European Parliament afidhe Council of 24 Qiober 1995 on th
Protection of Individuals with Regard the Processing of Personal Data and on
Free Movement of Such Data, 1995 .0O(1281/31) (European Union persor
information); Data Protection Actl998 (c. 29) (United Kingdom persor
information); the Belgian Law of Decdmar 8, 1992 on Privacy Protection
relation to the Processing Bersonal Data (Belgium personal information); and
Personal Information Protection Act (Law No. 57 of 2003) (Japan per
information).

Protected Data constitutes highly nsgive materials requiring speci
protection, including, but not limited to, “information concerning the person
material circumstances of an identified identifiable individual” as defined i
Section 3(1) of the Feda Data Protection Act.

24 “HIGHLY CONFIDENTIAL — ATTORNEYS' EYES ONLY”

Information or Items: Extremely sensi “Confidential Information or Items

disclosure of which to anleér Party or Non-Party woultteate a substantial risk

serious harm that could not beoaded by less restrictive means.

2.5 “HIGHLY CONFIDENTIAL — SQURCE CODE” Information or

Items: Extremely sensitive discovery material that contains or substantively
to a party’s Source Code. For purposethed Order, “Source Code” means sou
code, computer code, object cofie., computer instructions and data definitic

expressed in a form suitable for input toeamsembler, compiler, or other translatt

FR

112

the
nal

al

n
The

sonal

al

al or

Df

relates

rce

D),

microcode, pseudocode, source code listangs descriptions of source code, object

code listings and descriptions of objextde, register transfer language (“RTL
firmware, and hardware deription language (“HDL”), as well as any and

programmer notes, annotatiomsvision histories, andther comments of any tyf
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related thereto and accompanying the cdae. avoidance of doubt, this include

but is not limited to, source files, make §)entermediate output files, executa

files, header files, resource files, binarissripts, algorithms, library files, modu

definition files, map files, olet files, linker files, browsmfo files, and debug files|

2.6 Counsel (without gqualifier): Outside Counsel of Record and House

Counsel (as well as their support staff).

2.7 Designating Party: A Party or Nétarty that designates information

items that it produces in disclosareor in responses to discovery
“CONFIDENTIAL,” “HIGHLY CON FIDENTIAL — ATTORNEYS' EYES
ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE.”

2.8 Disclosure or Discove Material: All items orinformation, regardles

of the medium or manner in which it is gested, stored, or maintained (includir
among other things, testimony, transcripts] éangible things), that are produced
generated in disclosws®r responses to discovery in this matter.

2.9 Expert: A person with specializ&dowledge or experience in a mat
pertinent to this Action who (1) has beetarmeed by a Party or its counsel to se
as an expert witness or asconsultant in this Action(2) is not a past or curre
employee of a Party or of a Party’s competitord (3) at the time of retention, is 1
anticipated to become an employeadarty or of a Party’s competitor.

2.10 House Counsel: Attorneys who areptoyiees of a party to this Actio

House Counsel does not include Outsidmuisel of Record or any other outs
counsel.
2.11 Non-Party: Any natur@erson, partnership, qooration, association, ¢

other legal entity not named adParty to this Action.

2.12 Outside Counsel of Recorditdrneys who are not employees of

party to this Action but are retained to regent or advise a party to this Action 3

5
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have appeared in this Action on behalf ddttparty or are affiliated with a law firf
which has appeared on behalf adittparty, and includes support staff.

2.13 Party: Any party to th Action, including all of its officers, director
employees, consultants, retained expemsg Outside Counsel of Record (and tf
support staffs).

2.14 Producing Party: A Party or Non-Party that produces Disclosuy

Discovery Material in this Action.

2.15 Professional VendorBersons or entities thptovide litigation suppor|

services (e.g., stenographers, photocopyingeotaping, translating, preparil
exhibits or demonstrations, and organizingrigg, or retrieving d@ in any form ot
medium) and their employees and subcontractors.

2.16 Protected Material: Any Disclagu or Discovery Material that
designated as “CONFIDENTIAL,” “HIGELY CONFIDENTIAL — ATTORNEYS’
EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE.”

2.17 Receiving Party: A Party thatceives Disclose or Discovery

Material from a Producing Party.
3. SCOPE

The protections conferred by this Stipulation and Order cover not
Protected Material (as defined above), lalgo (1) any information copied
extracted from Protected Material, (2ll copies, excerpts, summaries,
compilations of Protected Material;né (3) any testimony, conversations,
presentations by Parties or their Counet might reveal Protected Materi
However, the protections conferred bystlstipulation and Qfer do not cover th
following information: (a) any information that is in the public domain at the tim
disclosure to a Receiving Party or becenmart of the public domain after
disclosure to a Receiving Party as a restiffublication not involving a violation ¢

this Order, including becoming part of thablic record through trial or otherwis

6
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and (b) any information known to the Regeg Party prior to the disclosure
obtained by the Receiving Party after theclosure from a source who obtained
information lawfully and uder no obligation of confiddality to the Designating
Party.

Any use of Protected Material at friill be governed by the orders of t
trial judge.
4., DURATION

Even after final disposition of this Mon, the confidentiality obligation
imposed by this Order shall remain @ffect until a Designating Party agre
otherwise in writing or a court order otiase directs. Final disposition shall
deemed to be the later of (1) dismissallb€iaims and defenses in this Action, w
or without prejudice; and (2) final gigment herein after the completion &

exhaustion of all appeals, rehearings, nedsa trials, or reviews of this Actio

including the time limits for filing any motionsr applications for extension of time

pursuant to applicable law.
5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and CareDnsignating Material for Protection.

Each Party or Non-Party dh designates information or items for protection ur
this Order must take care to limit anychudesignation to specific material tt
gualifies under the appropriate standardstAeextent it is practical to do so, t
Designating Party must designate forotection only those parts of materi
documents, items, or oral or written communications that qualify — so that
portions of the material, documents, iteras communications for which protectig

Is not warranted are not swept unjustifiatvithin the ambit of this Order.

If it comes to a Designating Party’s attentthat information or items that |i

designated for protection do not qualify foofaction at all or do not qualify for th

-
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level of protection initially asserted, thaesignating Party must promptly notify
other parties that it is withdrawing the mistaken designation.

5.2 Manner and Timing of Designatiortsxcept as otherwise provided

this Order (see, e.g., second paragrapls@ftion 5.2(a) below), or as otherw

stipulated or ordered, Disclosure or igery Material that qualifies for protectic

under this Order must be clearly so desigdabefore the matai is disclosed of

produced.
Designation in conformity with this Order requires:

(a) For information in documentary forfa.g., paper or electronic documer

but excluding transcripts of depositions ohext pretrial or trial proceedings), th
the Producing Party affix the dend “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL - ATTORNEYS' EYES ONLY,” or “HIGHLY
CONFIDENTIAL — SOURCE CODE” to e page that contains Protecl
Material. To the extent it is practical o so, if only a portion or portions of ti
material on a page qualifies for protectidhe Producing Party also must cleg
identify the protected portion(s) (e.goy making appropriate markings in t
margins) and must specify, for each portithrg level of protection being asserted

A Party or Non-Party that makes origirtdcuments or materials available
inspection need not designate them fat@ction until after the inspecting Party
indicated which material it would likeopied and produced. During the inspect
and before the designatiorll af the material made ailable for inspection excej
for Source Code shall be deemedi@HLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY” and Source Code shall beemed “HIGHLY CONFIDENTIAL -
SOURCE CODE.” After the inspecting Party has identified the documents it

copied and produced, the Producing Yartust determine which documents,

n
se

DN

Its,

at

ed

for
1as

ion

wants

or

portions thereof, qualify for protection undais Order. Then, before producing the

specified documents, the Producing fParmust affix the appropriate legen
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(“CONFIDENTIAL,” “HIGHLY CON FIDENTIAL — ATTORNEYS' EYES
ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE") to each page th
contains Protected Material. If only a pon or portions of th material on a pag
gualifies for protection, the Producing Paago must clearly identify the protect
portion(s) (e.g., by making appropriate mads in the margins) and must spec
for each portion, the level of protection being asserted.

(b) For testimony given in g@sition or in other pret or trial proceedings

at
e

ed
fy,

that the Designating Party identify on tlezord, before the close of the deposition,

hearing, or other proceeding, all proted testimony and specify the level
protection being asserted. When it is impicad to identify separately each porti
of testimony that is entitled to protectiondait appears that substantial portions
the testimony may qualify for protectiotihe Designating Party may invoke on 1
record (before the deposition, hearing,otiner proceeding is concluded) a right
have up to 30 days to identify the spicihortions of the testimony as to whi
protection is sought and to specify the leskeprotection being asserted. Only thg
portions of the testimony that are apprafely designated for protection within t
30 days shall be covered lilge provisions of this Stipulated Protective Orc
Alternatively, a Designating Party may sggciat the deposition or up to 30 da
afterwards if that period is properly invokedat the entire trans@t shall be treate
as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY.”

The use of a document as an exhdtita deposition shall not in any w
affect the document’'s desigitm as “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL - ATTORNEYS' EYES ONLY,” or “HIGHLY
CONFIDENTIAL — SOURCE CODE.”

Transcripts containing Protected Ma#ishall have an obvious legend on

title page that the transcript contains Bobdéd Material, and the title page shall

9
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followed by a list of all pages (including limambers as appropriate) that have been

designated as Protected Material and léwel of protection being asserted by

Designating Party. The Designating Partyalsimform the court reporter of thes
requirements. Any transcript that isepared before the expiration of a 30-(
period for designation shall leeated during that period as if it had been design
“HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES ONLY” in its entirety unles
otherwise agreed. After the expiration of tipariod, the transcript shall be treat
only as actually designated.

(c) For information produced in some form other than documentary ar

any other tangible ites) that the Producing Partffia in a prominent place on the

exterior of the container or containerswhich the information or item is stored t
legend “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS’ EYES
ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE." If only a portion @

the
5e
lay

ated

92}

ed

d for

he

r

portions of the information or item warraptotection, the Producing Party, to the

extent practicable, shall identify the proted portion(s) and specify the level
protection being asserted.

5.3 Inadvertent Failures to Designate. If timely corrected, an inadv

failure to designate qualifieinformation or items d®enot, standing alone, waiy
the Designating Party’s right to secure paiton under this Order for such mater
Upon timely correction of a designationetReceiving Party must make reasona
efforts to assure that the material is teglin accordance with the provisions of t
Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party or Non-Pantyay challenge i

designation of confidentialityat any time that is corstent with the Court's

Scheduling Order. Unless a prommhallenge to a Designating Party

confidentiality designation is necessary to avoid forddeeaubstantial unfairnes

10
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unnecessary economic burdens, or a signifidasrtuption or delayf this Action, a
Party does not waive its right to challenge a confidentiality designation by el
not to mount a challenge promptly aftee original designation is disclosed.

6.2 Meet and Confer. The Challengi Party shall initiate the dispu

resolution process (and, ieoessary, file a discovery man) under Local Rule 37.

et seq. To avoid ambiguity as to wihet a challenge has been made, the wr

bcting

te
il

tten

notice must recite that the challenge tmftdentiality is being made in accordarce

with this specific paragraph of the Prdiee Order. The parties shall attempt

to

resolve each challenge in good faithdamust begin the process by conferning

directly within 14 days of the date dervice of notice. In conferring, the

Challenging Party must explain the ba$mws its belief that the confidentiality

designation was not proper and must give the Designating Party an opportt

nity to

review the designated materitd,reconsider the circumstances, and, if no change in

designation is offered, tocplain the basis for the chosen designation. A Challenging

Party may proceed to the next stage ofdh@lenge process onifyit has engaged i

—

this meet and confer process first establishes that the Designating Party is

unwilling to participate in the meet andnfer process in a timely manner.

6.3 Judicial Intervention. If the Ras cannot resolve a challenge with

court intervention, the parsemust meet-and-confer pursti@ao Local Rule 37-1. |

put
f

the parties are unable to come to ameament, the parties must submit a joint

stipulation setting forth the issues, as negpiby Local Rule 37-1 within 21 days

the initial notice of challenge or within 14ydaof the parties ageing that the meet

and confer process will not resolve their dispute, whicheveariger, and conform
to the Local Rules. Under Local Rule-27 each written stipulation must be fil
and served with the notice of the motion.

The burden of persuasion in any sudtallenge proceeding shall be on

Designating Party. Frivols challenges and those deafor an improper purpose

11
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(e.g., to harass or impose unnecessaryresgeand burdens ather parties) ma
expose the Challenging Party to sames. Unless the parties submit a |G

stipulation, all parties shall continue ticad the material in question the level

~

int

of

protection to which it is entitled underetiProducing Party’s designation until the

court rules on the challenge.
7. ACCESS TO AND USE OFPROTECTED MATERIAL
7.1 Basic Principles. A Receiving Parhyay use Protected Material that

disclosed or produced by another Partybgra Non-Party in connection with th
case only for prosecuting, defending, oragéng to settle this Action. Specificall

all Protected Material shall be used $pléor this case omany related appellat

proceeding, and not for any other purpeg®tsoever, including without limitatign

any other litigation, patenprosecution or acquisition, patent reexaminatiorn
reissue proceedings, or any businessamnpetitive purpose or function, unle
otherwise agreed to by the Parties or cedeby the court. Protected Material sk
not be distributed, disclosed or madegailable to anyone except as expres
provided in this Order.

Such Protected Material may be disdd only to the categories of persq
and under the conditions described in tRsder. When the Action has be
terminated, a Receiving Party must complytmthe provisions of Section 15 belc
(FINAL DISPOSITION).

Protected Material must be storeadamaintained by a Receiving Party 3
location and in a secure manner that eesuhat access is litad to the person
authorized under this Order.

Any party receiving Protected Materialadhtake technical and organizatior
security measures that aagppropriate to the risks, such as unauthorized ac

presented by the processing. Any peraoting under the authority of a Receivi

is

IS
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e

or
SS
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DNS
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ng

Party, including a data processor, mast process the data except on instructions
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from the Receiving Party. Any party receiviRgotected Material shall have in pla
procedures so that any third party ittlaarizes to have access to the Protes
Material, including processors, will remgt and maintain the confidentiality a
security of the Protected Material.

7.2 Disclosure of “CONFIDENTIAL Information or Items. Unles
otherwise ordered by the court or petted in writing by the Designating Party,

Receiving Party may disclose anyinformation or item designatg
“CONFIDENTIAL” only to:
(a) the Receiving Party’s Outside CounseRecord in this Action, as well

employees of said Outside Counsel of Redord/hom it is reasonably necessary

disclose the information for this Aot and who have sigdehe “Acknowledgment

and Agreement to Be Bound” thatatached hereto as Exhibit A;

(b) the officers, directors, and empees (including House Counsel) of t
Receiving Party to whom disclosure issenably necessary for this Action and W
have signed the “Acknowledgment andrégment to Be Bound” (Exhibit A);

(c) Experts (as defined in this dar) of the Receiving Party to who
disclosure is reasonably necessary this Action and who have signed t
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the Court and its personnel;

(e) court reporters and thestaff, professional jurpr trial consultants, and

Professional Vendors to whom disclosisereasonably necessary for this Act
and who have signed tlAcknowledgment and Agreeemt to Be Bound” (Exhibi
A);

(f) the author or recipient of a document containing the information
custodian or other person who othemsvmssessed or knew the information.

(g) during their depositions, witnesses)d attorneys for witnesses, in t

Action to whom disclosure is reasonablgcessary provided: (1) the deposing p
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requests that the witness sign the fotached as Exhibit A hereto; and (2) th
will not be permitted to keep any cordigtial information unless they sign t
“Acknowledgment and Agreement to Hgound” (Exhibit A), unless otherwis
agreed by the Designating Party or ordered by the Court. Pages of tran
deposition testimony or exhibite depositions that reve&8rotected Material mu
be separately bound by theucbreporter and may not loisclosed to anyone exce
as permitted under this Stigwéd Protective Order; and

(h) any mediator or settlement affir, and their supporting personn
mutually agreed upon by any of the jies engaged in settleent discussions.

7.3 Disclosure of “HIGHLY COIFIDENTIAL — ATTORNEYS’ EYES

ONLY” Information or Items. Unless otherse ordered by the court or permitted i

writing by the Designating Party, a RecelyiParty may disclosany information of
item designated “HIGHLY CONFIDENAL — ATTORNEYS’ EYES ONLY” only
to:

(a) the Receiving Party’s Outside CounseRecord in this Action, as well ¢

employees of said Outside Counsel of Redord/hom it is reasonably necessary

disclose the information for this Aot and who have sigdehe “Acknowledgment

and Agreement to Be Bound” thatatached hereto as Exhibit A;

(c) Experts of the Receiving Party (19 whom disclosure is reasonat

ey

he
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51
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S
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ply

necessary for this Action, (2) whbave signed the “Acknowledgment and

Agreement to Be Bound” (Exhibit A), and (3) taswhom the procedures set forth
Section 7.4(a), below, have been followed;

(d) the Court and its personnel;

(e) court reporters and their staff,ofessional jury or trial consultantand
Professional Vendors to whom disclosisereasonably necessary for this Act
and who have signed tliAcknowledgment and Agreeemt to Be Bound” (Exhibi
A); and
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(f) the author or recipient of a document containing the information
custodian or other person who othemsvmssessed or knew the information.

7.4  Procedures for Approving or {@bting to Disclosure of “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYESONLY” or *HIGHLY CONFIDENTIAL
— SOURCE CODE”" Informatio or Items to Experts.

(@) Unless otherwise ordered by the court or agreed to in writing b

Designating Party, a Party that seeks tolds& to an Expert (as defined in ti
Order) any Information or Item &h has been designated “HIGHL
CONFIDENTIAL — ATTORNEYS' EYESONLY” or *HIGHLY CONFIDENTIAL

— SOURCE CODE” pursuant to Section 7.3fil3t must make a written request

the Designating Party that (1) idergsi the general categories of “HIGHL

CONFIDENTIAL — ATTORNEYS’ EYESONLY” or “HIGHLY CONFIDENTIAL
— SOURCE CODE” information that é¢hReceiving Party seeks permission

disclose to the Expert, (2) sets forth thik fiame of the Expert and the city and st

of his or her primary residence, (3) attasta copy of the Expert’s current resur

(4) identifies the Expert’'s current emploi®, (5) identifies each person or enti

from whom the Expert has received compdénsaor funding for work in his or he
areas of expertise or to whom the Extpbas provided professional servic
including in connection with a litigatiorat any time during the preceding fi

years: and (6) identifies (by name and numioéithe case, filing date, and locati

of court) any litigation inconnection with which the »pert has offered expefrt

testimony, including through a declaratiaeport, or testimony at a deposition

trial, during the preceding five years.

1 If the Expert believes any of this imfoation is subject to a confidentiali
obligation to a third partythen the Expert should prale whatever information th
Expert believes can baéisclosed without violatingny confidentiality agreement
and the Party seeking to disclose to the Exgleall be available to meet and con
with the Designating Party reghng any such engagement.
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(b) A Party that makes a request and ptes the information specified in tf

e

preceding respective paragraphs may disctbeesubject Protected Material to the

identified Expert unless, with 14 days of delivering the request, the Party rece
a written objection from the Designating Bariny such objection must set forth

detail the grounds owhich it is based.

ives

in

(c) A Party that receives a timely writt®bjection must meet and confer wjth

the Designating Party (through direct votcevoice dialogue) to try to resolve t
matter by agreement within\@n days of the written objection. If no agreemer
reached, the Party seeking to make the dssckto the Expernay file a motion as
provided in Civil Local Rule 7 (and in owpliance with Civil Local Rule 79-5,

applicable) seeking permission from theurt to do so. Any such motion mu
describe the circumstances with specificggt forth in detail the reasons why 1
disclosure to the Expert is reasonablyessary, assess the risk of harm that
disclosure would entail,nal suggest any additional meathat could be used

reduce that risk. In addition, any sutiotion must be accompied by a competel

declaration describing the parties’ eftb resolve the matter by agreement (j.e.

the extent and the content of the meat aanfer discussiongnd setting forth th

reasons advanced by the Designating Partitdaefusal to approve the disclosurs.

In any such proceeding, the Party oppgdiisclosure to the Expert shall be

the burden of proving that the risk of hathat the disclosure would entail (unc
the safeguards proposed) outweighs theeReng Party’s need to disclose t
Protected Material to its Expert.

7.5 Disclosure of “HIGHLY ONFIDENTIAL — SOURCE CODFE’
Information or Items. A party or meparty may designate Source Code
“HIGHLY CONFIDENTIAL — SOURCE GODE” if it comprises or include

confidential, proprietary, or trade sec&burce Code. Unlesgherwise ordered by

the Court or permitted in writing by tHgesignating Party, @irce Code designate
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as HIGHLY CONFIDENTIAL — SOURCE CODEhall be subject to the followin
provisions:

(@) Protected Material designdteas “HIGHLY CONFIDENTIAL —
SOURCE CODE” shall be subject to all thfe protections afforded to “HIGHL)
CONFIDENTIAL — ATTORNEYS’' EYES ONLY” information and may bg
disclosed only to the individualdso whom “HIGHLY CONFIDENTIAL -

ATTORNEYS' EYES ONLY” information m@ be disclosed, as set forth |i

Paragraphs 7.3 and 7.4.

(b) Any Source Code produced in digery shall be made available
inspection, in a format allowing it to lheasonably reviewed and searched, du
normal business hours or at other mutuatyreeable times, at an office of 1
Producing Party’s counsel or another toally agreed upon location. Unlg
otherwise agreed to by the Partiesu®e Code produced by Nikon will be ma
available in Nikon’s outside counsel’dfioes in Los Angeles or San Francist
Source code produced by Zeiss/ASML vk made availablen Zeiss/ASML’s
outside counsel’s offices in at least $Mangton D.C. and San Diego. The Sou
Code shall be made avdila for inspection on a secured computer in a seg
room without Internet access or netk access to other computers, and
Receiving Party shall not copy, remove, or otherwise transfer any portion
Source Code onto any recordable mediaeoordable device. The Producing Pa
may visually monitor the activities of éhReceiving Party’s representatives duf
any Source Code review from outside the @avroom, but only to ensure that the
is no unauthorized recording, copying, teansmission of the Source Code. S

monitoring shall not entail review ohg work product geneted by the Receivin

Party, e.g., monitoring the screen of gerure computer, maaring any surface

reflecting any notes or work product oktiReceiving Party, or monitoring the k|
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strokes of the Receiving Party. Ther@l Wwe no video supervision by the Produci
Party.

(c) The Receiving Party may requestttiommercially available softwa
tools for viewing and searching Sourcede be installed on the secured PC.
Receiving party must provide the Prathg Party a CD, DVD, or other med
containing such software tools, or links fodownload at least 4 days in advanct
the inspection. The Receiving Party shallrbsponsible for providing a license f
the use of the review and search tools.

(d) The Receiving Party may requgxper copies of limited portions
Source Code that are reasonably neceskarythe preparation of court filings
pleadings, expert reports, or other papersfor deposition ottrial, but shall nof
request paper copies for the purposesesiewing the Source Code other th
electronically as set forth in paragraph ifb}he first instance. The Producing P3
shall provide all such Source Code irppaform including bates numbers and
label “HIGHLY CONFIDENTIAL — SOURCE CODE.” The Producing Party m3
challenge the amount of Sour€@®de requested in hard copy form pursuant to
dispute resolution procedure and timefranset forth in Section 6 whereby t
Producing Party is the “Challenging rBd the and Receiving Party is tf
“Designating Party” for purposes of gige resolution. As a general matter,
more than an aggregate total of 2,000 paafeSource Code shalibe printed during
the duration of the case. If the Receividgrty wishes to print more pages beyz«
this page limit, the parteeshall meet and confer good faith and the Producir
Party shall not unreasonably withhold pe&sion to the Receiving Party to exce
the page limit.

(e) The Receiving Party shall maintairrecord of any individual who h:

ng
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The
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inspected any portion of the Source Codelectronic or paper form. The Receiving

Party shall maintain all paper copies alarinted portions of the Source Code i
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secured, locked area. Similarly, the cBeing Party shallmaintain derivative

materials created using Source Code, sucangsnotes of an Expert, in a secured,

locked area. The Receiving Party shall a@ate any electronic or other images of

the paper copies and shall manvert any of the informti@n contained in the paper

copies into any electronic format. Thedeea/ing Party shall only make additionjal

paper copies if such additional copie® &) necessary to prepare court filin
pleadings, or other papers (including testifying expert's expert report), (

necessary for deposition, (8) otherwise necessary foretlpreparation of its cas

Any paper copies used dugim deposition shall be redved by the Producing Party

at the end of each day and must not be gteeor left with a court reporter or any

other individual.
8. DISCOVERY FROM EXPERTS OR CONSULTANTS

gs,
)

e.

(a) Absent good cause, drafts of repant testifying experts, and reports and

other written materials, including draftof consulting experts, shall not
discoverable.

(b) Reports and materials exempt from discovery under the fore
Paragraph shall be treated as attorney wookiuct for the purposes of this case
Protective Order.

(c) Testifying experts shall not be setij to discovery with respect to a
draft of his or her report(s) in this cas®raft reports, notes, or outlines for dr
reports developed and draftby the testifying expert and/biis or her staff are als
exempt from discovery.

(d) Discovery of materials provided testifying experts shall be limited
those materials, facts, consulting expgptnions, and other matie actually reliec
upon by the testifying expert in forming hes her final report, trial, or depositig
testimony or any opinion in this cagdo discovery can be taken from any n(

testifying expert except to the extentatlsuch non-testifying expert has provic
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information, opinions, or ber materials to a testifying expert relied upon by
testifying expert in forming his or hefinal report(s), trif and/or depositior
testimony or any opinion in this case.

(e) No conversations or communications between coamsehny testifying

or consulting expert will be subject tdiscovery unless the conversations

communications are relied upon by suctperts in formulating opinions that are

presented in reports or trial or deposition testimony in this case.

() Materials, communications, and otheformation exempt from discove
under the foregoing Paragraphs 8(a)—(e) dietlreated as attorney work product
the purposes of this litigation and Order.

(g) Nothing in Protective Order, includearagraphs 8(a)—(e), shall alter
change in any way the requirementsSaction 7.5 regardg Source Code, ar
Section 7.5 shall control in the event of any conflict.

9. PROTECTED MATERIAL SUBPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoenaaotourt order issued in other litigatis
that compels disclosure of any infornmatior items designated in this Action
“CONFIDENTIAL,” “HIGHLY CON FIDENTIAL - ATTORNEYS' EYES
ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE" that Party must:

(a) Promptly notify in writing the Desigtiag Party. Such notification sha
include a copy of the subpna or court order;

(b) Promptly notify in writing the party who caused the subpoena or org
iIssue in the other litigation that someadrof the materiatovered by the subpoel
or order is subject to this Protective Qrdg8uch notification shall include a copy
this Stipulated Protective Order; and

(c) Cooperate with respect to all reaable procedures sought to be purs

by the Designating Party whose ProgecMaterial may be affected.
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If the Designating Party timely seeks a paiive order, the Party served w
the subpoena or court order shall not i any information designated in tl
Action as “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL — ATTORNEYS’
EYES ONLY,” or “HIGHLY CONFIDENTIAL — SOURCE CODE” before
determination by the court from which thébgoena or order issued, unless the P
has obtained the Designating Party’s pesmwin. The Designating Party shall b
the burden and expense of seeking protectidhahcourt of its anfidential materia
— and nothing in these provisions shouldcbastrued as authorizing or encourag
a Receiving Party in this Action to disgba lawful directive from another court.

10. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE
PRODUCED IN THIS ACTION

(@) The terms of this Order are #pable to information produced by
Non-Party in this Action and degiated as “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL — ATTORNEYS' EYES ONLY,” or “HIGHLY
CONFIDENTIAL — SOURCE CODE.” Sucmformation produced by Non-Parti
in connection with this Action is protext by the remediead relief provided by
this Order. Nothing in these provisiosBould be construed as prohibiting a N
Party from seeking additional protections.

(b) In the event that a Party is reepd, by a valid discovery request,
produce a Non-Party’s confidential infortizan in its possession, and the Party
subject to an agreement with the N®@arty not to produce the Non-Part)
confidential information, then the Party shall:

1. Promptly notify in writing the Reqaéng Party and the Non-Party th
some or all of the information requestsdsubject to a confidentiality agreemé

with a Non-Party;
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2. Promptly provide the Non-Partwith a copy of the Stipulate
Protective Order in this Action, the reledaliscovery request(s), and a reasonj
specific description of the information requested; and

3. Make the information requestedailable for inspection by the No
Party.

(c) If the Non-Party fails to object seek a protective order from this co
within 21 days of receiving the noticecaaccompanying information, the Receivi

Party may produce the Non-Party’s coefidial information responsive to tf

d
Ably

urt

ng
ne

discovery request. If thedw-Party timely seeks a protective order, the Receiving

Party shall not produce any informationiis possession, custody, or control tha
subject to the confidentiality agreementhwthe Non-Party before a determinati
by the court. Absent a court order tcethontrary, the Non-Party shall bear
burden and expense of seeking protectiothis court of its Protected Material.
11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inade@ce or otherwise, it has disclos
Protected Material to any person orany circumstance not authorized under
Stipulated Protective Order, the RecetyiParty must immediately (a) notify
writing the Designating Party of the unauthorizisclosures, (b) use its best effg
to retrieve all unauthorized copies of ftected Material, (c) inform the person
persons to whom unauthorized disclosures weade of all the terms of this Ords
and (d) request such pers or persons to executhe “Acknowledgment an
Agreement to Be Bound” that is attached hereto as Exhibit A.

12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notite Receiving Parties that certai

inadvertently produced material is subjecttolaim of privilegeor other protection

the obligations of the Receiving Parties Hrese set forth in Federal Rule of Ci
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Procedure 26(b)(5)(B). This provision is notended to modify whatever procedy
may be established in an e-discovery ottat provides for production without pri
privilege review. Pursuant to Federal RafeEvidence 502(d) and (e), insofar as

parties reach an agreement on the effgfctdisclosure of a communication

information covered by thettarney-client privilege owork product protection, the

parties may incorporate their agreement in the stipulated protective order sul
to the court.

Upon a request from any Producing Rantho has inadvertently product
Discovery Material that ibelieves is privileged and/@rotected, each Receivir
Party shall immediately return such Protedwaterial or Discovery Material and g
copies to the Producing Party, exceptday pages containingrivileged markings
by the Receiving Party which shall insteaddestroyed and certified as such by
Receiving Party to the Producing Party.

If the Receiving Party has disclosed ihérmation to othes before being
notified of the claim of privilege or ptection, the Receiving Party must t3
reasonable steps to retrieve and returdestroy the disclosed information. No U
shall be made of such docants or information duringleposition or at trial, no
shall such documents or information b®wn to anyone after the request that t
be returned. If a claim is disputed, tReceiving Party shall not use or disclos
document or information for which a claim of privilege or immunity is m
pursuant to this paragraph for any purpose until the mattesolved by agreeme
of the Parties or by a decision of this court.

Nothing in this Protective Order shallgugre disclosure of material that
Party contends is protected from disclesiby attorney-client privilege or th
attorney work-product immunity or any other applicable form of immunity.
shall not preclude any Party from movirtige court for an order directing tt
disclosure of such material.
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13. MISCELLANEOUS

13.1 Right to Further Relief. Nothing in this Order abridges the right of

person to seek its modificati by the court in the future.
13.2 Right to Assert Other ObjectiorBy stipulating to the entry of th

Protective Order no Party waives any righbtherwise would have to object

disclosing or producing any information item on any ground na@ddressed in thi

any

S
to

S

Stipulated Protective Order. Similarly, ®arty waives any right to object on any

ground to use in evidence aiy of the material covedldoy this Protective Order.

13.3 Filing Protected Material. WMout written permission from the

Designating Party or a court order securdgdradppropriate notice to all interested

persons, a Party may not file in the palrecord in this Action any Protecte

Material. A Party that seeks to file undsral any Protected N&xial must comply
with Civil Local Rule 79-5. Protected Matal may only be filed under seal pursui
to a court order authorizing the sealingtloé specific Protected Material at iss
Pursuant to Civil Local Rule 79-5, aaing order will issue only upon a requ
establishing that the Protected Materialsgue is privileged, ptectable as a trac

secret, or otherwise entitled to prdien under the law. If a Receiving Part

request to file Protected Material undeakpursuant to Civil Local Rule 79-5|i

denied by the court, then the Receiving Yanay file the Protected Material in tl
public record pursuant t8ivil Local Rule 79-5 unlesstherwise instructed by th
court.

14. PATENT PROSECUTION BAR

Absent the written consent of the Prodgckarty, any persoon behalf of the
Receiving Party who receives one orrmmatems designate“CONFIDENTIAL —
ATTORNEYS' EYES ONLY” or “CON-IDENTIAL — ATTORNEYS' EYES
ONLY — SOURCE CODE” by a Producing Paghall not be involved, directly ¢
indirectly, in any of the following divities: (i) advising on, consulting on
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preparing, prosecuting, drafting, editingmd/or amending of patent applicatiops,

specifications, claims, and/oesponses to office actions, or otherwise affecting the
scope of claims in patents or pateayplications relating to the functionality,
operation, and/or design téchnology concerning digital cameras and comporjents
thereof (generally or as described inyapatent in suit), dere any foreign or

domestic agency, including the United Stafegent and Trademark Office; and

i)
the acquisition of patents (including patemiplications), or the rights to any such
patents or patent applibans with the right to w@blicense, relating to the
functionality, operation, rad design of technology coerning digital cameras and
components thereof. These prohibitions are not intended to and shall not preclude
counsel from participating in proceads on behalf of a Party challenging the
validity of any patent, and these prohibits are not intended to and shall pot
preclude counsel for the Reewig Party from participating in reexamination, inter
ty
of any challenged patent, but counsel fa& Receiving Party may not participate| in

partes review proceedings, or covereditess method review to defend the valig

the crafting of amended claims in anyckuroceedings. These prohibitions shall
begin when access to “CONFIDENAIL — ATTORNEYS’' EYES ONLY” or
“CONFIDENTIAL — ATTORNEYS’' EYESONLY — SOURCE CODE” materials
are first received by the affected indivitluand shall end two (2) years after the
final resolution of this action, including all appeals.
15. FINAL DISPOSITION

Within 60 days after the final dispositi of this Action, as defined in Sectipn
4, each Receiving Party must return alltBeted Material to the Producing Party|or
destroy such material. As used in thigdivision, “all Protected Material” includes

all copies, abstracts, compilations, summ@sriand any other fimat reproducing o

=

capturing any of the Protectddaterial. Whether the Protected Material is returped

or destroyed, the Receiving Party must submit a written certification t¢ the
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Producing Party (and, if not the same parsr entity, to the Designating Party)
the 60-day deadline that (1) identifiesy(category, where appropriate) all t

Protected Material that was returned ostdeyed and (2) affirms that the Receiv

by
he

ng

Party has not retained any copies, ardfy, compilations, summaries or any other

format reproducing or capturing any oktRrotected Material. Notwithstanding tl
provision, Counsel are entitled to retain archival copy of all pleadings, motiq
papers, trial, deposition, and hearing s@ipts, legal menranda, correspondend

deposition and trial exhibitgxpert reports, attorney wo product, and consulta

NiS
N
e,
Nt

and expert work product, even if suokaterials contain Protected Material. Any

such archival copies that contain or dinge Protected Material remain subject
this Protective Order as settioin Section 4 (DURATION).
16. VIOLATIONS

Any willful violation of this Ordermay be punished by civil or crimin
contempt proceedings, financial or evitiary sanctions, reference to discipling

authorities, or other appropriate action at the discretion of the Court.
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IT IS SO STIPULATED, THR@GH COUNSEL OF RECORD.

Dated: November 9, 2017

Dated: November 9, 2017

FISH & RICHARDSON P.C.

By: /9 Christopher S. Marchese

Christopher S. Marchese

(SBN 170239), marchese@fr.com
FISH & RICHARDSON P.C.

555 West Fifth Street, 31st Floor
Los Angeles, CA 90013
Telephone: (213) 533-4240
Facsimile: (877) 417-2378

Kurt L. Glitzensten (Pro Hac Vice to
be filed), glitzenstein@fr.com

FISH & RICHARDSON P.C.

One Marina Park Drive

Boston, MA 02210-1878
Telephone: (617) 542-5070
Facsimile: (617) 542-8906

Olga I. May

(SBN 232012), omay@fr.com
FISH & RICHARDSON P.C.
12390 El Camino Real

San Diego, California 92130
Telephone: (858) 678-4745
Facsimile: (858) 678-5099

Attorneys for Plaintiffs
CARL ZEISS AG AND ASML
NETHERLANDS B.V.
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By: /4 Vincent J. Belusko

Vincent J. Belusko (100282)
VBelusko@mofo.com

Roman A. Swoopes (274167)
RSwoopes@mofo.com
MORRISON & FOERSTER LLP
707 Wilshire Boulevard

Los Angeles, CA 90017-3543
Telephone: 213.892.5200
Facsimile: 213.892.5454

Jack W. Londen (85776)
JLonden@mofo.com

Shaelyn K Dawson (288278)
shaelyndawson@mofo.com
MORRISON & FOERSTER LLP
425 Market Street

San Francisco, CA 94105-2482
Telephone: 415.268.7000
Facsimile: 415.268.7522

Attorneys for Defendants

NIKON CORPORATION, SENDAI
NIKON CORPORATION, and NIKON
INC.
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PURSUANTTO STIPULATION, IT IS SO ORDERED.

DATED: November 13, 2017 W Z/md

Michael R. Wilner
UnitedStatesMagistrateJudge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND
l, [primr type full name], o

[print or type full adds], declare under penalty of perjl

i
Iry

that | have read in its entirety and urstand the Stipulated Protective Order that

was issued by the United States Districu@ for the Central District of California

on [date] in the case of CARL ZEISS AG and A
NETHERLANDS B.V. v. NIKON CORPORATION, SENDAI NIKON
CORPORATION, and NIKONINC., Case No. 2:17-cv-03221-RGK (MRWX).

agree to comply with and to be bound by all the terms of this Stipulated Pro

Order and | understand and ackmedge that failure to soomply could expose m
to sanctions and punishmenttire nature of contempt. |lsmnly promise that | wil
not disclose in any manner amjormation or item that is subject to this Stipula
Protective Order to any person or entgycept in strict compliance with th
provisions of this Order.

| further agree to submit to the jurisdiction of the United States District (
for the Northern District of California fahe purpose of enforcing the terms of t
Stipulated Protective Order, even ifcbuenforcement proceedings occur a
termination of this action.

| hereby appoint [print aype full name] of

[print or typefull address an(

telephone number] as ntyalifornia agent for service of process in connection
this action or any proceedings relatedetdorcement of this Stipulated Protect
Order.
Date:

City and State where sworn andrsed:

Printed name:
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[printed name]

Signature:
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CERTIFICATE OF SERVICE

The undersigned hereby certifies thatueetand correct copy of the above 3

foregoing document has beemwsa on November 9, 201# all counsel of recor

who are deemed to have consented &xtabnic service via the Court's CM/EC

system per Civil Local Rule 5.4. Anyhar counsel of record will be served

electronic mail, facsimilerad/or overnight delivery.

/s/ K. Nicole Williams

Aand
i
F

by

K. Nicole Williams
nwilliams@fr.com
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