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. INTRODUCTION

Plaintiff Timothy Jaffe asserts eightauses of action against his form
employer, Defendant 8gwick Claims Management Saes, Inc. (“Sedgwick”), all
arising from events that occurred during Jaffmedical leave of absence. (Com
19 2-17, ECF No. 1-2.) Jaffdleges that Sedgwick failegither to engage in th
interactive process or to accommodate Hisability, and that a Sedgwick clain
examiner falsely informed Jaffe that sheallwntacted his doctor in connection w
the denial of his disability claim.ld.) Consequently, Jaffeontends that he was le
with no other alternative than to resignd.)

Sedgwick now moves to dismiss claims ptwo, five, six, seven, and eigh
pursuant to Federal Rule of Civil Proceelut2(b)(6) and moves to strike from ti
complaint all references to terminationdaconstructive termirtion. (Mot. 1, 12,
ECF No. 12.) For the reasomsscussed below, the CouBRANTS Sedgwick’s
Motion to Dismiss in its entirety anDENIES AS MOOT Sedgwick’s Motion to
Strike?!

[I. FACTUAL BACKGROUND

Jaffe started working at Sedgwick in 199&ompl. § 7.) Due to complication
from job-related stress andpiession, Jaffe took leave umdee Family and Medica
Leave Act from January 13, 2015, u@gproximately March 24, 2015Id( 1Y 8-11.)
During this time, Jaffe allegethat he requested disigtly benefits from Sedgwick,
and that a Sedgwick claims examiner falsaformed him that she had contacted
doctor and found insufficient evidencedopport his disability claim.Id. 1 12-14.)
Consequently, Jaffe was unable to recdiliestate disability insuranceld()

In February 2015, subsequent to the deaf his disability benefits (and whil
on disability leave), Jaffe alhes that he provided Sedgwiekth a note stating that h
“was currently unable [to] return toshprior position due this health.” Id. 1 13.)

! After considering the papers filed in conrestwith the Motions, th Court deemed then
appropriate for decision withootal argument. Fed. R. Civ. P. 78(b); C.D. Cal. L.R. 7-15.
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According to Jaffe, his supervisor respotideat Sedgwick didrfot have a differenf
position for him after he retned from FMLA leave.” Id.)
Jaffe alleges that Sedgwicailed to engage in a goddith interactive process

because Sedgwick never contacted himo %ee if there was some reasonable

accommodation that could have assistedfd¢)&o perform the ssential functions of
his positon.” [d. 17 15-16.) Jaffe aljes that the fraudulent statements made by
Sedgwick claims examiner in connectiomth the denial of his benefits ang
Sedgwick’s failure to engagm a good faith interactivgprocess left him with ng
alternative other than to resignd.(Y 16.)

On June 12, 2017, Sedgwianoved to dismiss several claims in Jaffe
complaint for failure to state a claim purstitm Federal Rule ofivil Procedure Rule
12(b)(6). (ECF No. 12.) The moh is now before this Court.

I[Il. LEGAL STANDARD

A court may dismiss a complaint pursuamtFederal Rule of Civil Procedure

12(b)(6) for lack of a cognizable legal theayinsufficient fact pleaded to suppof
an otherwise cognizable legal theorfdalistreri v. Pacifica Police Dep/t901 F.2d
696, 699 (9th Cir. 1988). To surviveraotion to dismiss, a complaint need or
satisfy the minimal notice pleading requirembs of Rule 8(a)(2)—a short and pla
statement of the claim.Porter v. Jones319 F.3d 483, 494 {® Cir. 2003). The

factual allegations “must benough to raise a right t@lief above the speculative

level . . .” Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (20n7 That is, the
complaint must “contain sufficient factual maftaccepted as true, tstate a claim to
relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009).

The determination of whether a complasatisfies the plausibility standard is
“context-specific task that requires theviesving court to draw on its judicial
experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk ‘éactual allegations set fdntin the complaint . . . a
true and . . . in the light most favorable” to the plaintifee v. City of L.A.250 F.3d

U)

—

in

the

a



© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

668, 679 (9th Cir. 2001). But a court neeat blindly accept conclusory allegation
unwarranted deductions of fact, or unreasonable inferer®mewell v. Golden Stat
Warriors, 266 F.3d 979, 988 (9th Cir. 2001).

As a general rule, a court should fregiye leave to amend a complaint that K

been dismissed, even if not requested by the plainiéeFed. R. Civ. P. 15(a);

Lopez v. Smith203 F.3d 1122, 1130 (9th Cir. 2000 (@anc). Howewe a court may

deny leave to amend when it “determines that allegation of other facts consiste

with the challenged pleading could tnpossibly cure the deficiency.”Schreiber

Distrib. Co. v. Serv-Well Furniture Co., In@06 F.2d 1393, 1401 (9th Cir. 1986).
V. DISCUSSION

Jaffe’s complaint advances eight causeaation: (1) retaliation in violation o
the Fair Employment and Haag Act, Cal. Gov't Code § 1294ét seq.("“FEHA");
(2) disability discrimination in violatiorof FEHA; (3) failure to accommodate |
violation of FEHA; (4) failureto engage in the intertae process in violation o
FEHA, (5) failure to prevent discriminatiand harassment; (6) interference with g
failure to provide leave in violation dghe California Family Rights Act (“CFRA");
(7) wrongful constructive termination imiolation of FEHA; and (8) wrongfu
termination in violation of pult policy. (ECF No. 1-2)

Sedgwick moves to dismiss claims oneg tfive, six, seven, and eight on tf
grounds that Jaffe fails to allege fadtsfficient to state a plausible claim fq
constructive discharge, a requirementtfiese causes of action. (Mot. 1.)

A. Retaliation

Jaffe’s first cause of action allegedal@tion by Sedgwick in violation o
Subdivision (h) of FEHA. (Compl. 1 1842 Sedgwick moves to dismiss Jaffe
retaliation claim on the ground that Jaffesh@ot alleged facts showing that he w
engaged in protected activity or thaetl was a causal link between any activ
protected or otherwise, and his termioat (Mot. 8-9; Reply 8-9, ECF No. 15
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Jaffe argues that his complaint sufficiendijeges that he was on protected medical
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leave when Sedgwick refused to place hinamother position as a form of reasona
accommodation, and that shortly thereafter, Sedgwick “lied about communica
with Jaffe’s doctor in connéon with the denial of his benefits. (Opp’'n 6, ECF N
14.) Thus, Jaffe contends, he sufficigmpleaded a claim for retaliationld()

Under FEHA, it is unlawful “[flor any eployer . . . or person to discharg
expel, or otherwise discriminate agst any person because the persas opposed
any practices forbidden under this partb@cause the person has filed a compla
testified, or assisted in any proceeding under this part.” Cal. Gov't Code § 124
(emphasis added). To establish a prifacie case of retaliation under FEHA,
plaintiff must plead and prove that: (1) kagaged in a protected activity; (2) t
employer subjected him to an adverseplEyment action; and (3) a causal lin
existed between his protected activity and the employer’'s acti®eeDawson v.
Entek Int’l, 630 F.3d 928, 936 (9th Cir. 2011).

Jaffe alleges that his request fan accommodation from Sedgwick was
protected activity. (Compl.  20.) Howeya request for acoemodation does no
constitute protected activity and is iffstient to state alaim for retaliation Nealy v.
City of Santa Monica234 Cal. App. 4th 359, 38®015) (holding that “protectet
activity does not include a mere requiestreasonable accommodation . . . . Withc
more, exercising one’s rights under FEHAramuest reasonable accommodation
engage in the interactive process doesdashonstrate some degree of opposition
or protest of unlawfutonduct by the employer’Rope v. Auto-Chlor Sys. of Was
Inc., 220 Cal. App. 4th 635, 652352013) (holding that there is “no support in t
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regulations or case law for the proposititrat a mere request—or even repealted

requests—for an accommodation, without rejoconstitutes a protected activi
sufficient to support a claim fortadiation in violation of FEHA”).

The Court recognizes that effectivendary 1, 2016, AB 987 modified FEHA
such that requests for accommodation cantaates protected activity. However, th
amendment does not apply wectively to Jaffe’s claim because “California cou
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comply with the legal principle that unles®té is an ‘express retroactivity provisio

a statute willnat be applied retrodiwely unless it isvery clear from extrinsic sources

b

that the Legislature . . . must hawvdgended a retroactive application.”"Myers v.
Philip Morris Cos., Inc. 28 Cal. 4th 828, 841 (200%gitations omitted). The 201
amendment to FEHA does not state that itetsoactive, and Jaffdoes not point tg
any sources indicating that the Court shouyddlw it retroactively. Jaffe’s request fc
accommodation is therefore not a basiswhirch to state a claim for retaliation.
Further, the Court is unpersuaded byeJafrgument that his disability leav
the alleged misrepresentation in connectiatih ihe denial of g disability benefits,
and his alleged request falisability benefits are pretted activities pursuant t
Subdivision (h). Under FEHA, “protected activity” for purposes of Subdivision
requires some level ofxpress opposition to the enogkr's actions based on th
employee’s reasonable belief that some poticy, or practice of the employer
unlawful. See Yanowitz v. L’'Oreal USA, In@6 Cal. 4th 1028 (2005Miller v.
Dep’t of Corr, 36 Cal. 4th 446 (2005Fiat v. N. Am. Watch Corp2 Cal. App. 4th
467 (1992);Monge v. Superior Courtl76 Cal. App. 3d 503 gB6). Jaffe does ng

allege that he expressly ppsed any unlawful act, policyr practice of Sedgwick|
Df

Jaffe merely alleges that hequested an accommodati@amd took a medical leave ¢
absence, and cites the dervélhis disability benefits athe basis for his retaliatio
claim. (Compl. T 20; Opp’'n 6.) Were thssfficient, Jaffe’s definition of protecte

activity would conflate retaliation with thiailure to accommodater engage in the

interactive process.See Kelley v. Corr. Corp. of An¥50 F. Supp. 2d 1132, 114
(E.D. Cal. 2010) (holding that failing to restriadverse employment actions to thg
in response to employee opposition “wouldnsiicantly blur and perhaps oblitera
the distinction between an action forildiee to accommodate or engage in t
interactive process and retaicn”). Thus, the Court holds that Jaffe failed to plg
facts sufficient to establsa protected activity.

Therefore, the CouBRANTS Sedgwick’s Motion to Dismss as to Jaffe’s firs
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cause of action with leave to amend.
B. Constructive Termination in Violation of Public Policy and FEHA

Jaffe’s seventh and eight causes aiftion allege constructive wrongfu

termination in violation of publicpolicy and FEHA pursuant to Californi

Government Code section 12940(h). Jéfkses his constructivdischarge allegation

on: (1) the intentional misrepresentaticsout communications with Jaffe’s doct
by a Sedgwick claims examinierconnection with the denialf Jaffe’s application for

disability benefits; ad (2) Sedgwick’s failuréo engage in a good faith interactiye
process after Jaffe informed his superviser ltle was “unable [to] return to his pripr

A

position due to his health.” (Compl. f 12-14,) Jaffe contends that these tywo

issues left him with no reasonable altéiveabut to resign from his employmentd.(
116.)

To state a claim for wrongful termith@n in violation of public policy, a
plaintiff must demonstrate that: (1) he wasminated; and (2) his dismissal violatec
policy that is fundamental, beneficial for the public, and embodied in a statl
constitutional provision. Turner v. Anheuser-Busch, Inc/ Cal. 4th 1238, 125¢
(1994). A constructive discharge mayyide the basis for a wrongful terminatig
claim in violation of public policy “when themployer’'s conduct effectively forces :

employee to resign.”ld. at 1244. Similarly, a consictive discharge can form the

basis of a wrongful termination claim under FEHAee Steele v. Youthful Offeng
Parole Bd, 162 Cal. App. 4th 1241, 1253 (2008).
“[T]o establish a constructive discharge, employee must plead and prove

that the employer either intentionallgreated or knowingly permitted working

conditions that were so idarable or aggravated dhe time of the employee’
resignation that a reasonable employer waeklize that a reasonable person in
employee’s position would beompelled to resign."Turner, 7 Cal. 4th at 1251. “T¢
be ‘intolerable’ or ‘aggravated,” the employee’s working conditions must
‘sufficiently extraordinary and egregious to overcome the normal motivation
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competent, diligent, and reasonable empldgaemain on the job to earn a livelihoc
and to serve his or her employer."Steele 162 Cal. App. 4th at 1253 (citatior
omitted). Further, the “adverse workimgnditions must amount to a ‘continuo
pattern’ before the situation will be deemed intolerableutner, 7 Cal. 4th at 1247.
1. Denial of Disability Benefits
A single misrepresentation does nestablish a continuous pattern

misconduct, nor is it so intolerable or aggread that a reasonabémployee in Jaffe’s
position would feel compelled to resign frdms means of earning a livelihood. T

the contrary, a reasonable and diligenplayee of normal motivation would respor
with another viable alternaiy such as appealing the ddnmmediately, rather tha
feeling compelled to resign months lateithgut contest. The facts also do n

indicate that Sedgwick intentionallgreated or knowingly permitted working

conditions so intolerable that it was fogeable that a reasonable person would
compelled to resign.
Courts have held far worse conditionsufficient to establish a constructiy

discharge claim. See Rodriguez v. Wells Fargo Bank, |ndo. 2:15-cv-01303-

KIM-CMK, 2016 WL 4595064, at *8 (E.D. Cabept. 2, 2016) (holding that
reasonable juror would not be able to finge racially charged jokes spanning a s
month period as “sufficiently extraordinary and egregiouSihson v. Aro Corp.32
Cal. App. 4th 1628, 1636 (1995) (holdingaththe “demotion of an employee (¢

criticism of his job performance—even ifleged to be unfaior outrageous— . . |

doesnot create the intolerable working condisonecessary to support a claim
constructive discharge” (emphasis omittedprner, 7 Cal. 4th at 1254 (holding tha
“the mere existence of ili@l conduct in the workplaa®es not, without more, rendg
employment conditions intolerable aoreasonable employee”).

Further, a misrepresentationconnection with the denial of Jaffe’s applicati
for disability benefits has little to nonpact on his actual working conditions
Sedgwick. At the time of the denial, Jaffe was on disability leave, not perfor
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work duties, and was not at his place of employment atpmgt between the

occurrence of the alleged snepresentation and his mgsation. (Compl. Y 12-14
16.) Thus, the denial of benefits cameewhlaffe was off work and therefore could

not have substantially affected his wargticonditions. Moreover, a one-time den
of disability benefits in no way esteédhes a continuous pattern of employ
misconduct required to find the working caiwhs so intolerable as to support
claim of constructive discharge.

Therefore, the Court holdsahthe facts as they pertain to the denial of Jaf
disability benefits are insufficient ®stablish constructive termination.

2. Failureto Engagein the I nteractive Process

The second allegation Jaffe makes dopport his claim for constructiv
termination is that Sedgwickailed to engage in the interactive process and pro}
him with reasonable accommodationdd. (] 13, 153 Jaffe's interactive proces
claim is confined to two isolated inciden{4) when he allegedly provided a note
Sedgwick stating that he “wasirrently unable [to] return to his prior position due

his health,” and (2) the alleged reply frahaffe’s supervisor that Sedgwick did not

“have a different position for him after heums from his FMLA leave.” (Compl.
13))

Jaffe has not alleged amktraordinary or egregious working conditions tf
would compel a reasonable person to resign. Nor has dls#fged any unusually
aggravating factor or reasonable infexenthat the two isolated incidents we
motivated by Sedgwick’s desire for Jaffe to resign. Jaffe cbalee remained of
leave while appealing the denial ofshidisability benefitsand continuing &
conversation with Sedgwickegarding reasonable accomdations to sustain hi
employment. See Prilliman v. United Air Lines, Inc53 Cal. App. 4th 935, 95(
(1997) (“Reasonable acconmaiation . . . envisions agxchange betaen employer

2 Jaffe also separately pleaded a substantive clairfaflare to engage in the interactive proce
(Id. 7 15.)
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and employee where each seeks and shafesnation to achieve the best maty
between the employee’s capabilities and available positions$iead, Jaffe decide
to resign. (Compl. T 16.) Accordinglthe Court holds that Sedgwick’s failure

engage in the interactive process and deoialisability benefitsas alleged in the

complaint—whether considered individuallgr together—are not sufficient t
establish intolerable work conditions asnatter of law. ThusJ]affe has not pleade
facts sufficient to support a claim for constructive termination.
Therefore, the CourGRANTS Sedgwick’s Motion to Dismiss as to Jaffe
seventh and eighth causes di@t with leave to amend.
C. Disability Discrimination and Failureto Prevent Disability Discrimination
Jaffe’s second cause oftan alleges disability digsgnination, and his fifth
cause of action alleges failure to prevent disability discriminakioth in violation of
FEHA. (Compl. 11 5, 10.)\Jaffe bases both claims orethllegation that Sedgwic
violated FEHA “by terminating [him] fronlis position on the basis of his disabilit
failing to engage in the interactive prsse. . . and failing to provide [him] with
reasonable accommodation.ld.(1 28.) The Court finds this insufficient.

Under FEHA, it is unlawful for an employ&io discriminate against [a] person

In compensation or in terms, conditions, or privileges of employment” becau
race, gender, or physical disability. C@&ov't. Code § 12940(a). A prima fac
disability discrimination case requires the ptdf to show thathe: (1) suffered from &
disability, or was regarded as sufferifiggm a disability; (2) could perform th
essential duties of the job with or titut reasonable accommodations; and (3)
subjected to an adverse glsyment action because ofethdisability or perceivec
disability. Wills v. Superior Court]95 Cal. App. 4th 143, 159-60 (2011).

An “adverse employment action” must beth substantiabnd detrimental;
conduct that is only minor or trivial is insufficienSee Horsford v. Bd. of Tr. of Ca
State Univ,. 132 Cal. App. 4th 35874 (2005). An “adversemployment action is

one that ‘materially affect[s] the compensatiterms, conditions, or privileges of . | .
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employment.” Davis v. Team Elec. Co520 F.3d 1080, 1089 (9th Cir. 2008
Moreover, the plaintiff's disability must have beensalistantiaimotivating factor” in
the particular employment decisioRarris v. City of Santa Monic&6 Cal. 4th 203,
232 (2013). The plaintiff can demonst&aan employer’'s discriminatory motiv

through direct evidence or by offering “ammistantial evidence of discrimination that

tends to show that the employer's proff@ motives were nothe actual motives
because they are inconsistentabinerwise not believable.’Achal v. Gate Gourmet
Inc., 114 F. Supp. 3d 78801 (N.D. Cal. 2015).

As previously discussed, fia fails to allege factsufficient to support a clain
for constructive termination. Thus, Jaffe’'s alleged constei¢cermination also doe
not constitute an adverse employment action for the purposes of a dis
discrimination claim.

Further, contrary to Jaffearguments, Jaffe did not allege in the Complaint 1
he requested a transfer to another position or any accommodat®esOpp’'n 7;
Compl. 11 13-15.) The complaint clearly alleges that Jaffe provided a nc
Sedgwick stating that he “wasirrently unable [to] return to his prior position due
his health” and that Jaffe’s superviseplied that Sedgwick did not “haveddferent
position for him after he returns from LA leave.” (QGmpl. § 13 (emphase
added).) To construe Jaffe’sgle informative statement of Hismporaryinability to
return to his prior position as an explicamisfer request requiriragtion on the part o
Sedgwick is to flip the goals of eachipe of communication on their head—o

imparts information, the otheequests action. Jaffe merehformed Sedgwick of the

temporarynature of his current situation; keas not requestinthat Sedgwick take
any action. To make the inference tlla¢re is a request dradded in a merely

informational statement is thus nonsensictl every case th€ourt examined, the

plaintiff's transfer request for the purposé establishing an adverse employmé
action under FEHA involvedn explicit requestSee, e.g.Kortan v. State of Cal5
F. Supp. 2d 843 (1998Kkers v. Co. of San Dieg85 Cal. App. 4th 14441 (2002
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Therefore, Jaffe has not adetply pleaded facts to show that he requested a tral
from Sedgwick.
Moreover, Jaffe has aljed no facts showing any connection betws
Sedgwick’s conduct and sdisability. To sta a claim, Jaffe mustufficiently plead
that the adverse employment actions taken against him were substantially mo
by disability discrimination.Harris, 56 Cal. 4th at 232.
Without alleging additional facts suppiog an adverse employment action

the existence of direct or circumstant@tidence of discriminatory motive, Jaff

cannot adequately plead his digigy discrimination claim. Id. Further, failure to
prevent discrimination is a derivative clapredicated solely odaffe’s allegation of
disability discrimination. See Trujillo v. North Cnty. Transit Dis63 Cal. App. 4th
280, 289 (1998) (holding thdkt]here’s no logic that saan employee who has n(
been discriminated against can sue an eygslfor not preventing discrimination th
didn’t happen, [or] for nothaving a policy to prevent discrimination when
discrimination occurred”). Thus, Jaffe hast adequately pleaded his fifth cause
action for failure to preverdisability discrimination.

Therefore, the CourGRANTS Sedgwick’s Motion to Dismiss as to Jaffe
second and fifth causes of action with leave to amend.
D. Violation of CFRA

Jaffe’s sixth cause of action alleges tBatdgwick interfereavith and failed to
provide leavan violation of CFRA when (1) Sedgck terminated Jaffe in retaliatio
for exercising his right to protected meditedve; and (2) he wadenied benefits in
connection with Sedgwick’alleged misrepresentatio{Compl. 1 59-60; Opp’'n 7
8.) Jaffe contends that both these action®wléscriminatory andetaliatory in nature

and that Sedgwick “effectively terminatéis employment when [Sedgwick] denig

[Jaffe] the right to retun to work with accommodation.” (Opp’n 8.)
“[Clourts have distinguished betweenawheories of recovery under the CFR

and the FMLA. ‘Interference’ claims @vent employers from wrongly interfering
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with employees’ approved leaves of abseramed ‘retaliation’ or ‘discrimination’
claims prevent employers from termimg or otherwise tdng action againsi
employees because they exercise those righfigchey v. AutoNation, Inc60 Cal.
4th 909, 920 (2015).

To plead a cause of action for interiece under CFRA, a plaintiff must plea
facts establishing that: (1) he was enditl® CFRA leave, and (2) the employ|
interfered with or denied those righttd. at 250. To establish a cause of action
retaliation under CRFA, a plaintiff must plead facts establishing that: (1)
defendant was an employeovered by CFRA; (2) the plaintiff was an employ
eligible to take CFRA leave; (3) the plafh exercised his right to take leave for
qualifying CFRA purpose; and (4) theapitiff suffered an adverse employme
action, such as a termination, fine, or ®rspon, because of his exercise of his ri
to CFRA leave. Moore v. Regents of the Univ. of C&48 Cal. App. 4th 216, 24
(2016).

First, there is insufficient factuadupport for the allegation that Sedgwi
retaliated against Jaffe for exercising hmight to protected medical leave. A
discussed, the Court has determined thaife has not pleadefcts sufficient to
support a claim of constructive terminatia@hscrimination, or reliation. Thus, the
Court holds that Jaffe’'s allegation obrestructive terminatiorcannot be used ft(
support his CFRA claim.

Second, there is insufficient factuslipport for the alledgmn that Sedgwick]
interfered with Jaffe’s right t&€FRA leave. The Court isot persuaded that a parti
denial of state disability insurance beneiitterfered with or redted in the denial of
Jaffe taking CFRA leave. The provisiof@ obtaining disability benefits and fg

obtaining CFRA leave are separate and distirCal. Code Regs., tit. 2, § 11092(b).
While paid disability leave nyabe taken concurrently witBFRA leave, CFRA leave

does not automatically entitle the employee to benefits. Thus, although the
employee would likely prefer to take CFRéave and disability leave concurrently
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denial of disability benefitsn no way interferes with aamployee’s right to CFRA

leave. Accordingly, the Couhiolds that the denial of Jafedisability benefits is not
sufficient to support a claim afterference with CFRA leave.

Thus, Jaffe has not pleaded facts swgfitito support his claim that Sedgwig
interfered with and failed to provide leaweviolation of CFRA. Therefore, the Cour
GRANTS Sedgwick’s Motion to Dismiss as to Jaffe’s sixth cause of action.

E. Motionto Strike

Sedgwick moves to strikall references to termation and constructive

termination in paragraphs 1@8, 29, 37, 45, 60, 68, 74nd 75 of the Complain

because Jaffe has failed to state a claimcmstructive termination. (Mot. 12-13.

A motion to strike must involve “an insuffent defense or any redundant, immater
impertinent, or scandalous matterVWhittlestone, Inc. v. Handi-Craft C®6,18 F.3d
970, 973 (9th Cir. 2010)see Fed. R. Civ. P. 12(f). Immaterial matter “has nc
essential or important relationship toetltlaim for relief orthe defenses bein
pleaded.” Fantasy, Inc. v. Fogerty984 F.2d 1524, 1527 (9th Cir. 1998v'd on
other grounds510 U.S. 517 (1994). Impertinent matter is defined as “statement
do not pertain, and are not necesstoythe issues in questionlti. “With a motion to
strike, just as with a motion to dismisse tbourt should view the pleading in the lig
most favorable to the nonmoving partyPlatte Anchor Bolt, Inc. v. IHI, Inc352 F.
Supp. 2d 1048, 1057 (N.D. Cal. 2004).

Sedgwick’s motion to strike all refarees to termination and constructi
termination is essentially moot in light tife Court’s ruling on the motion to dismig
Therefore, the CouDENIESASMOOT Sedgwick’s motion to strike.

V. CONCLUSION

For the reasons stated above, the C@&IRANTS Sedgwick's Motion to
Dismiss Plaintiffs’ Complaint in its entirety ar@ENIES AS MOOT Sedgwick’s
Motion to Strike. The Motion to Dismisis granted with leave to amend unlg
otherwise noted. Plaintiff must file an anded complaint withii4 days that cure
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the deficiencies noted in this ordeDefendant’'s response ah be due 14 days

thereafter.

IT 1SSO ORDERED.

July 24, 2017

Y 2107

OTISD. WRIGHT, I
UNITED STATESBISTRICT JUDGE
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