Tryon Smith v. Debbie Asuncion Doc. 8

© 00 N O O b W N P

N N DN DN DNDMNDNNMNDNMNDNPEPPRPRPPFRP PP PP R P PR
0o N o o A W NP O O© 00NN O 01 A WOWDN - O

TYRON SMITH, Case No. CV 17-03676-JAK (DTB)

DEBBIE ASUNCION, Warden, MATTER JURISDIC
E

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Petitioner,
ER SUMMARILY
VS. PETITION F R
CORPUS FOR LACI_(I_

Respondent. DENYING C
APPEALABILI

PROCEEDINGS
On May 16, 2017, petitioner filed a Petitifmm Writ of Habeas Corpus (“Pet."|)

pursuant to 28 U.S.C. § 2254 along with supporting exhibits (“Pet. Exh.”). | The
Petition purports to be directed to a 2007 conviction sustained by petitioner |n Los

Angeles County Superior Cdun Case No. TA084803. (Seet. at 1, 7.) Petitioner

purports to be raising a single ground for relief contending that the mandatary life

sentence he received while still a minor atek the Eighth Amendment’s proscriptipn

against cruel and unusual punishment. (Seeat 1-2, 10-11.)
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Based on its review of the Petition,asll as information derived from th
docket of the United States District Cogntral District of California, it appearg
to the Court that the Petition heremnstituted a second successive petition undg
28 U.S.C. § 2244(d), as petitioner previousiught habeas relief from the same 2(

Los Angeles County Superi@ourt judgment of conviction in a petition filed in thi

Court, Case No. CV 11-06026-JAK (DTB) (tHerior Action”). On September 17
2012, Judgment was entered in theoPr\ction dismissing that petition wit
prejudice. Petitioner filed a notice gb@eal from that Judgment on November
2012, and the Ninth Circuit affirmed the Judgment on October 29, 2013.
Therefore, on May 22, 2017, the Cosdued an Order to Show Cause (“OS

ot
-

ordering petitioner to show cause as toymhe Court should not recommend that this

action be dismissed on the ground that petitioner failed to secure an order fr
Ninth Circuit authorizing the District Couxt consider the Petition, prior to his filin
of it in this Court. On June 12, 2017tipener filed his Response to the OSC. In
Response, petitioner acknowledges that the Gsurdrrect as to the nature of t
instant Petition and that he has filed @placation for permission to file a second
successive petition with the Ninth Circu{iResponse at 1.) Petitioner requests
the Court “wait and see what the Nin@ircuit does with the ‘Application fo
permission motion™ before ruling on the OSC._JId.

DISCUSSION
l. The Court lacksjurisdiction to consider the Petition asit is second or

successive to hisprior petitions.

The Court has considered petitioneResponse to the OSC and rules
follows: The Petition pending constitutasecond or successive petition under
Antiterrorism and Effective Bath Penalty Act of 1996 (the “AEDPA”). Specifical
under the AEDPA, 28 U.S.C. § 2244(b) reads, in pertinent part, as follows:
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“(1) A claim presented in aesond or successive habeas corpus
application under section 2254 that wassented in a prior application
shall be dismissed.

(2) A claim presented in a second or successive habeas corpus
application under section 2254 thals not presented in a prior
application shall be dismissed unless--

(A) the applicant shows thdte claim relies on a new rule
of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, thvedis previously unavailable; or

(B)(i) the factual predicate for the claim could not have
been discovered previously ttugh the exercise of due diligence;
and

(i) the facts underlying the claim, if proven and viewed in
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidencathbut for constitutional error,

no reasonable factfinder woulovssfound the applicant guilty of

the underlying offense.

(3)(A) Before a second or successapplication permitted by this
section is filed in the district court, the applicant shall move in the
appropriate court of appeals for ad@rauthorizing the district court to
consider the application.”

Thus, the Petition now pending constitiéesecond and/or successive petition
challenging the same conviction as Bréor Action in Case No. CV 11-06026-JAK
(DTB), within the meaning of 28 U.S.@.2244(b). As such, it was incumbent pn
petitioner under 8 2244(b)(3)(A) to secureoather from the Ninth Circuit authorizing
the District Court to consider the Petitigorior to his filing of it in this Court.
Petitioner’s failure to do so deprives theutt of subject matter jurisdiction. See
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Cooperv. Caldergr?74 F.3d 1270, 1274 (9th Cir. 200Moreover, since the Cou
does not have jurisdiction tmnsider the Petition, it aléacks jurisdiction to conside

petitioner’s request to “waita see what the Ninth Cirtaloes with the ‘Application

for permission motion.

For the foregoing reasons, IT IS ORRED that this action be summarily

dismissed, pursuant to Rule 4 of the Rules Governing Section 2254 Caseg
United States District Courts.

[I. Denial of Certificate of Appealability

Rule 11(a) of the Rules Governing 8§ 2254 Actions provides:

(a) Certificate of Appealability. The district court must issue or deny a
certificate of appealabilityvhen it enters a final order adverse to the
applicant. Before entering the finarder, the court may direct the
parties to submit arguments on whethearertificate should issue. If the
court issues a certificate, the courtshstate the specific issue or issues
that satisfy the showing required ®§ U.S.C. § 2253(c)(2). If the court
denies a certificate, the parties nrat appeal the denial but may seek
a certificate from the court of apals under Federal Rule of Appellate
Procedure 22. A motion to reconsi@edenial does not extend the time
to appeal.

Under 28 U.S.C. § 2253(c)(2), a certifieaff appealability (“COA”) may issu
“only if the applicant has made a substdrgiwing of the denial of a constitution
right.” Here, the Court dismissed tRetition on the ground that it was a seconc
successive petition. Thusgtlourt’'s determination avhether a COA should issU
Is governed by the Supreme Court’s decision in Slack v. McD&28lU.S. 473, 12(

1

-
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S. Ct. 1595, 146 L. Ed. 2d 542 (2000), where the Supreme Court held that, “[w]hen

the district court denies a habeas petition on procedural grounds without reach
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prisoner’s underlying constitutional clair,COA should issue when the prisor
shows, at least, that jurists of reasauld find it debatable whether the petition stg
a valid claim of the denial of a constitutionght and that jurists of reason would fif
it debatable whether the district court veasrect in its procedural ruling.” 529 U.
at 484. As the Supreme Court further explained:

Section 2253 mandates that botllowings be made before the
court of appeals may entertain the appeal. Each component of the §
2253(c) showing is part of a thiesd inquiry, and a court may find that
it can dispose of the application & fair and prompt manner if it
proceeds first to resolve the issulbose answer is more apparent from
the record and arguments.

Id. at 485.

Here, the Court finds that its rulingaithe Petition is second or successiv
not one in which “jurists of reason wouldd it debatable whether the district col

was correct in its procedural ruling.”

ORDER

This action is dismissed without prejudioelack of subject matter jurisdiction

pursuant to Rule 4 of the Rules Governing Section 2254 Cases in the United
District Courts.
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LET JUDGMENT BE ENTERED ACCORDINGLY.

A Certificate of Appealability is DENIEDThis is a final order, but it will no[|t
be appealable unless petitioner obtaircerificate of appealability from the Ninth
Circuit.!

As required by Fed. R. Civ. P. 38(1), final judgment will be issued

separately.

DATED: June 27, 2017

O N

JOHN A. KRONS |
UNITED STATES DISTRICT JUDGE

Presented by:

/ fr

David T. BriStow _
United States Magistrate Judge

! SeeMuth v. Fondren676 F.3d 815, 822 (9thiICR012) (citing 28 U.S.C|.
§ 2253(c)(1)(B)), sealsoFed. R. App. P. 22(b)(1).
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