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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SANTIAGO VELASCO BAUTISTA,

o Case No. 2:17-cv-03734-GJS
Plaintiff

V.
MEMORANDUM OPINION AND

NANCY A. BERRYHILL, Acting ORDER
Commissioner of Social Security,

Defendant.

|. PROCEDURAL HISTORY

Santiago Velasco Bautista (“Plaintifffijed a complaint seeking review of
the decision of the Commissioner of Sddéecurity finding him not disabled for
purposes of entitlement to Disability Insnca Benefits (“DIB”), following a closed
period of disability. [Dkt. 1.] The parties filed consents to proceed before the
undersigned United States Magistrate Jy@des. 10 and 11]ad briefs addressing
disputed issues in the case [Dkt. 18 (“PL"BIDkt. 23 (“Def. Br.”), and Dkt. 24 (PI.
Rep.)]. The Court has takehe parties’ briefing undesubmission without oral
argument. For the reasons discussedvipelee Court finds that this matter should
be remanded for additional proceedings.
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[I. ADMINISTRATIVE DECISION UNDER REVIEW

On May 21, 2013, Plaintiff filed an appétion for DIB, alleging disability as
of June 16, 2011. [Dkt. 15, Administra@iWrecord (“AR”) 37, 223-29.] Plaintiff's
application was denied at the initial levelref/iew and on reconsideration. [AR 37
112-18, 120-24.] A hearingas held before Adminisitive Law Judge Joel B.
Martinez (“the ALJ”) on September 28, 201AR 61-88.] In a decision dated
November 13, 2015, the ALJ determined tRkintiff was disabled for the closed
period from June 16, 2011, throughbFeary 21, 2013, and that medical
improvement occurred and Plaintiff's diskty ended on February 22, 2013. [AR
37-53]

In determining that Plaintiff was disadl for the closed period, the ALJ foun
that Plaintiff was disabled. At step griee ALJ concluded that Plaintiff had not
engaged in substantial gainful activity@nJune 16, 2011, théeged onset date.
At step two, the ALJ concluded that Piaff suffered from the following severe
impairments: history of traumatic braimury with subarachnoid hemorrhage, post

concussive disorder; chronic diplopia, ptosis of the left eye with optic nerve cup

in both eyes, bilateral tinnitus with hearilogs, sprain and strain of the cervical and

thoracic spine, and diabetes mellitusnfrJune 16, 2011, tbugh February 21,
2013. Next, the ALJ determined that Ptdifis history of hypertension, depression
and anxiety were not severe impairments during that period, but the severity of
Plaintiff's traumatic brain injury met theriteria of section 11.00(F) of 20 C.F.R.
Part 404, Subpart P, Appendix 1 (“thistings”) from June 16, 2011 through
February 21, 2013. [AR 40-43¢ee20 C.F.R. § 404.1520(d).

Next, the ALJ applied the medical ingmement regulations determining
that Plaintiff's period of disality had ended. [AR 43-53Fee20 C.F.R. §
404.1594 The ALJ found that Plaintiff's impairments did not meet or medically

1 The Commissioner has eslished an eight-step sequizh evaluation process for
determining whether a claimant’s impaents have sufficiently improved to
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equal the severity of one of the impairneeint the Listings since February 22, 2013
[AR 45.] The ALJ found that medical pnovement occurred on February 22, 201
and the medical improvemewts related to Plaintiff's ability to work.d.] The
ALJ found that as of February 22, 2013iRtiff had the samsevere impairments
that he had from June 16, 2011, throdgebruary 21, 2013, but Plaintiff had
developed slight vertigo since Febryu&2, 2013, and Plaintiff’'s medically
determinable impairments of hypertensibgperlipidemia, andepression were not
severe impairments. [ARO, 43.] The ALJ found thdteginning on February 22,
2013, Plaintiff had the residual functional capacity (“RFC”) to perform the

following: lift and/or carry 50 pounds occasionally and 25 pounds frequently; sit

(with normal breaks) for 6 hours in arh8ur workday; stand and/or walk (with
normal breaks) for 6 hours in and 8-hawarkday; perform all postural activities
occasionally; and performraple to moderately compteavork. [AR 45-46.] The
ALJ further found that Plaintiff should avoid hazards, work around unprotected
heights, exposure to extreme temperatang, loud noise environments. [AR 46.]
The ALJ determined that Plaintiff was unabdeperform his past relevant work as &
maintenance repairer, plumber construction workesince February 22, 2013.
[AR 51-52.] Finally, the ALJ determindfiat beginning on February 22, 2013,
Plaintiff could perform jobs existing significant numbers in the national econom)
including representative occupations such as sandwich maker and hand packayg
[AR 52-53.] Therefore, #n ALJ concluded that Plaintiff's disability ended on

warrant cessation of benefitSee20 C.F.R § 404.1594(f). The eight steps are as
follows: (1) whether the claimant is emgal in substantial gainful activity; (2)
whether the claimant has an impairmentembination of impairments that meets
or equals a listed impairment; (3) whetheedical improvement has occurred; (4)
whether the medical improvemigs related to the claimant’s ability to work; (5)
whether any exception to the medical improvement standards apply; (6) whethg

claimant’s current impairments in combiiza are severe; (7) whether the claimant

can perform past relevant work with ttl@aimant’s current RFC; and (8) whether
the claimant can perform other work diig in significant numbers in the national
economy given the claimant's RFC, agducation, and past work experiende.
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February 22, 2013. [AR 45, 53.]

The Appeals Council denied reviewtbe ALJ’'s decision on March 29, 2017|.

[AR 3-5.] This action followed.
Plaintiff challenges the ALJ’s decision, as follows:
1. The ALJ erroneously rejected medi evidence establishing that
Plaintiff's mental impairmentvas a severe impairment.
2. The ALJ's RFC assessment failed teqdately account for all of the
medical evidence.
3. The ALJ failed to properly evahte Plaintiff's testimony.
4. The ALJ failed to make proper findiago establish the existence of a
medical improvement.
5. The vocational expert’s testony reflects error.
[Pl. Br. at 1-18; PIRep. at 1-10.]
Plaintiff requests reversal and remdadpayment of benefits or, in the
alternative, remand for further adminigiva proceedings. [PBr. at 19.]
The Commissioner asserts that the AlLdécision should be affirmed. [Def.
Br. at 23.]
[11. GOVERNING STANDARD
Under 42 U.S.C. § 405(g), the Court reviews the Commissioner’s decisiol
determine if: (1) the Commissionefiadings are supported by substantial
evidence; and (2) the Commissionsed correct legal standardSarmickle v.
Comm’r, Soc. Sec. Admih33 F.3d 1155, 1159 (9th Cir. 2008lpopai v. Astrue
499 F.3d 1071, 1074 (9th Cir. 2007). Stan$ial evidence is “such relevant
evidence as a reasonable mind might acas@tdequate to support a conclusion.”
Richardson v. Perale€02 U.S. 389, 401 (1971) (inte citation and quotations

omitted);see also Hoopa#99 F.3d at 1074.
IV. DISCUSSION

Plaintiff contends the ALJ erroneoushjected the opinions of two of his
4
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examining doctors, psychologist Dr. Maf®onton and neurologist Dr. Robert
Shorr, in evaluating the severity of his r@nmpairment. [Pl.’s Br. at 1-5; Pl. Rep
at 1-5; AR 41, 45.] Specifically, Plaintiff asserts that the ALJ erred by failing to
“regard [his] depression as a severe impaint, either beforeuring or after the
end of the closed period (AR 41, 44)[Pl. Br. at 2.]

In November 2014, Dr. Shorr compldtan agreed medical evaluation in
neurology in connection with a claim tHkaintiff had for workers’ compensation
benefits. [AR 802-37.] Plaintiff reptad numerous physical complaints and
difficulties with activities of daily living ad complained that he felt “anxious and
depressed because of his ongoing diggbilfAR 806-08.] Dr. Shorr confirmed
that Plaintiff appeared to be somewhakious and depressen examination and
found that Plaintiff's score of 28 ondlBeck Depression Inventory Scale was
consistent with moderatiepression. [AR 808, 810.] Dr. Shorr also found there
was evidence that Plaintiffad a mood disturbance. RA810, 833.] In regard to
activities of daily living, Dr. Shorr notedlaintiff had significant difficulties with
writing, speaking, hearing, and a variefyphysical activities. [AR 807-08.] Dr.
Shorr concluded that Plaintiff needed a ctetgopsychiatric workup. [AR 833.].

In July 2015, Dr. Ponton complet@ comprehensive neuropsychological
evaluation of Plaintiff in connection witRlaintiff's workers’ compensation case.
[AR 839-57.] Dr. Ponton diagnosed Plaintiff withter alia, cognitive disorder
NOS (secondary to traumatic brain injurgain disorder associated with both
psychological factors and a general medamaidition, and moodisorder (due to
traumatic brain injury) with mixed emotnal features (depression and anxiety) ant

assessed Plaintiff with a Global Assessn@dritunctioning (“GAF”) score of 50.

2 Although the ALJ granted PHaiff disability benefits for the closed period from
June 16, 2011, through February 21, 2018ir8ff appears to challenge the ALJ’'s
findings that Plaintiff's mental impairmemtas not a severe pairment both during
and after the closed period.|.[Br. at 2; Reply at 1.]
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[AR 852-53.] Neuropsychological testingvealed the following objective factors
of disability: impaired to average attem and concentration; impaired to average
intellectual functioning; borderline to low average language functions; impaired
verbal memory; impaired to low axage executive futioning; borderline
reasoning skills; severe anxiesevere depressioma@ moderate hopelessness.
[AR 851.] Dr. Ponton also noted the pease of “a psychogenic component relate
to [Plaintiff’'s] multiple difficulties, whid involves severe geession and severe
anxiety.” [AR 852.] Dr. Ponton opined thakaintiff had “moderate” limitations in
activities of daily living, concentration, pastence and pace, and adaptation. [AR
856.]

The ALJ disregarded Dr. Shorr's and Ponton’s assessments of Plaintiff's
mental impairment withoutffering adequate reasons fioing so. An ALJ must
provide clear and convincing reasons supjbiote substantial evidence to reject thg
uncontradicted opinion of a treating or examining physician and specific and
legitimate reasons supported by substaetradence to rejedhe contradicted
opinion of a treating or examining physiciaBee Bayliss v. Barnhad27 F.3d
1211, 1216 (9th Cir. 2005) (citingester v. Chater81 F.3d 821, 830-31 (9th Cir.
1995).

In the decision, although the ALJ summad many of Dr. Shorr’s findings
from his neurology evaluation and noted Plaintiff's complaints of anxiety and
depression, the ALJ did not&v mention Dr. Shorr’s findgs of mood disturbance,
moderate depressioand limitations in activities idaily living. [AR 48, 808, 810,
833.] The ALJ’s failure to provide any agais or legally sufficient reasons for
disregarding these aspects of Dr. Shorr’s opinion was eB@e. Garrison v. Colvjn
759 F.3d 995, 1012 (9th Cir. 2014) (“Whene ALJ does not explicitly reject a

medical opinion or set forth specificgi@mate reasons for crediting one medical

d
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opinion over another, he errs.Dester 81 F.3d at 830-31.

The Commissioner attempts to suppbe ALJ’s implicit rejection of Dr.
Shorr’s opinion based on reasons not ciigdhe ALJ. [Def. Br. at 5-6.] The
Commissioner argues that the ALJ’s adesation of Dr. Shorr’s opinion was
proper because his findings relating to Rtifiis depression iad difficulties with
activities of daily living werdased on Plaintiff's own eoplaints, Dr. Shorr failed
to identify any functional limitations sgifically related to depression, and
Plaintiff's mental status examination indied that Plaintiff was alert and oriented
with no abnormalities noted. [Def. Br. abg- Although it is possible that the ALJ
might have rejected Dr. Sirts assessment of Plaintifflmental impairments for the
reasons cited by the Commissioner, the ALJ’s decision tdenaffirmed based on
the Commissioner’s post hoc rationalizatio&ee Bray v. Comm’r Soc. Sec.
Admin, 554 F.3d 1219, 1225 (9th Cir. 2009) (“Long-standing principles of
administrative law require [the Court] teview the ALJ’s decision based on the
reasoning and factual findingéfered by the ALJ - ngbost hoaationalizations that
attempt to intuit what the adjuditor may have been thinking.Ntolina v. Astrue
674 F.3d 1104, 1121 (9th Cir. 2012) (“we may not uphold an agency’s decision
ground not actually relied on by the agencyAnd, given the ALJ’s failure to even

mention Dr. Shorr’s findings of moodsdurbance, moderatepression, and

3 In the decision, the ALJ noted: “Drh8rr opined that the claimant remained
‘temporarily totally disabled’ for the purpes of workers’ compensation claim.”
[AR 49, 832.] To extenthe ALJ may have disissed Dr. Shorr’s opinion
concerning Plaintiff's mental impairmesimply because it was generated in
connection with Plaintiff’'s workers’ congmsation case, he edre[AR 49-50; PI.
Br. at 3-4.] An ALJ must give a rdecal opinion prepared for a workers’
compensation case proper consideratiae Lester81 F.3d at 832 ([tlhe purpose
for which medical reports are obtainededmot provide a legitimate basis for
rejecting them”); 20 C.F.R. § 404.1527(4Regardless of its source, we will
evaluate every medical opinion we reeefy. “[T]he ALJ may not disregard a
physician’s medical opinionmsiply because it was initially elicited in a state
workers’ compensation proceeding, or becausecouched in the terminology usec
in such proceedings.Booth v. Barnhart1l81 F. Supp. 2d 1099, 1105 (C.D. Cal.
2002)

v

on

—_—




© 00 N oo 0o A W DN P

N N DN DN DNDNDNNDNRRR R R B B B B
0w N o O Bh W N PFP O O 0N O 00 W N PR O

limitations in activities in daily living, t& Court cannot conclude that the ALJ’s
error was harmlessSee Molina674 F.3d 1104, 1115 (9th Cir. 2012) (“[A]n ALJ’s
error is harmless where it is ‘incongeential to the ultimate nondisability
determination.”) (quotingCcarmickle 533 F.3d at 1162).

Regarding Dr. Ponton, the ALJ stated that he gave his evaluation “little
weight,” as it was “inconsistent withealrecord as a whole” and “contradicted by
[Plaintiff’'s] own testimony at the hearirig[AR 44.] The ALJ failed to state

adequate reasons for rejecting Dr. Pontapmion. First, the ALJ’s finding that

Dr. Ponton’s opinion was “inconsistent with the record as a whole” is impermissibly

broad and conclusorySee Embrey v. Bowe849 F.2d 418, 421-22 (9th Cir. 1988)
(“To say that medical opinions are not supported by sufficient objective findings
are contrary to the preponderant dos®mns mandated by the objective findings
does not achieve the level of specificity uior cases havegeired . . . The ALJ
must do more than offer his conclusiorde must set forth his own interpretations
and explain why they, rather thére doctors’, are correct.”Rodriguez v. Bowen
876 F.2d 759, 762 (9th Cir. 1989) (sam&Yhile the ALJ thoroughly summarized
Dr. Ponton’s findings in the decision, the ALJ failed to specifically explain how
such findings conflicted with “the recoesd a whole.” [AR 44.] Moreover, there is
medical evidence in the recbevidencing the severity of Plaintiff's mental
impairment both during and after PlaintifEésed period of disability. Plaintiff’s
treating physicians repeatedly noted Ri#fisuffered from anxiety and depression.
[AR 449, 452, 454, 456, 45469, 475, 477, 479, 48291, 496, 632, 635, 643,
647.] In March 2012, an examiningipanedicine physian reported that
Plaintiff's examination and psychomettiest results showed Plaintiff was
experiencing a severe lewvalanxiety, moderate amouot catastrophic thinking,
and severe level of disability. [AR 438.] In November 2014, an examining
otolaryngologist found that Plaintiff's fficulties with hearing loss caused Plaintiff
anxiety and a lack of emotional well-ngi [AR 793.] And, as noted, Dr. Shorr
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found evidence of mood disturbance,damte depressioand limitations in
activities in daily living. Thus, the ALJ'sonclusion that Dr. Ponton’s opinion was
inconsistent with the record evidencen@ an adequate reason for rejecting his
opinion.

Second, the ALJ’s finding that Dr. Ponton’s opinion was “contradicted by
[Plaintiff’'s] own testimony at the hearing” it supported by the record. [AR 44.]
In the decision, the ALJ asserted thati/tiff testified that his depression was
“short-lived,” he “has neer taken any psychiatric ieation, and he was only
practicing ‘exercises’ recommended by thggbsatrist to help him get over the
depression” and “those ‘ex@ses’ helped.” [AR 44.]The ALJ, however, misstates
Plaintiff's testimony regarding his prolhs with depression. Plaintiff never
described his depression as “short-live®Rather, Plaintiff testified about a
recurring problem with depression. Whasked if he was feeling better since his
accident, Plaintiff testified, “Sometimes Itgkepression. That kills me.” [AR 74.]

Plaintiff also testified: “| remember the &xises that the psychologist told me to do

and then | forget [the depression]. . . ]{bat times it appearagain.” [AR 79.]
And, while Plaintiff was not being treat&y a psychiatrist or taking psychiatric
medication at the time of the hearing, h&tifeed that he had seen a psychiatrist fof
a “short time” and his doctors were trying to find him a psychologist. [AR 66, 74
80.] Thus, contrary to the ALJ’s findingJaintiff's testimony did not conflict with
Dr. Ponton’s assessment.

Given the ALJ’s impropeconsideration of Drs. Shorr’'s and Ponton’s
opinions, the ALJ’s determination that Plaintiff's mental impairment was not a
severe impairment is netipported by substantial evidence. “An impairment or
combination of impairments may beuhd ‘not severe’ only if the evidence
establishes a slight abnormality that s more than a minimal effect on an
[individual’s] ability to work.”™ Smolen v. ChateB0 F.3d 1273, 1290 (9th Cir.
1996) (quoting Social Security Ruling 85-28¢e als®0 C.F.R. 88

9
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404.1520(a)(4)(ii), 404.1594(f). In findingahPlaintiff's depression was not sever
both during the closed period of disabilégd after the allegiedate of medical
improvement, the ALJ cited Plaintifftestimony describing his depression as
“short-lived,” Plaintiff's failure to take pghiatric medication, and Plaintiff’'s use of
exercises to treat depression. [AR 41] 44owever, as dicussed above, the ALJ
misstated Plaintiff's hearing testimony, mh actually reflected that Plaintiff was
experiencing a recurring problem with degsion and was waiting for psychologica
treatment. [AR 44, 66, 79-80.]

The Commissioner argues that thleJ accounted for the moderate
limitations assessed by Dr. Ponton by limgtiPlaintiff to “moderately complex
work” in the RFC assessment and identifyunskilled work that Plaintiff could
perform since his alleged medical improverngate of February 22, 2013. [Def.
Br. at 7; AR 46.] This arguant lacks merit, as it ipparent that the ALJ did not
account for the limitations assessed by BPwnton. Significantly, in assessing the
severity of Plaintiff's mental impament and ability to perform work-related
functions after the alleged medical imgement date, the ALJ disregarded Dr.
Ponton’s opinion that Plaintiff had bortiae to low average language functions,
borderline reasoning skills, impaired verb@amory, and impaired to low average
executive functioning skills. [AR 44, 848-%1The ALJ also rejected Dr. Ponton’s
findings that Plaintiff had moderateritations in activities of daily living,
concentration, persistee and pace, and adaptatigAR 44-45, 856.] The
limitations identified by Dr. Ponton are probatias to Plaintiff’'s mental capacities
and ability to work. The ALJ did not aquately address Dr. Ponton’s opinion
simply by finding Plaintiff capable of “modately complex” work or by identifying
unskilled jobs. [AR 46, 848-52, 856.]

Accordingly, ALJ’s rejection of the 8r Shorr’'s and Ponton’s opinions and
the ALJ’s determination that Plaintiffimental impairment was not a severe
impairment are not supportég substantial evidence.
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V. CONCLUSION
Where “an ALJ makes a legal errbyt the record is uncertain and

ambiguous, the proper approach is¢mand the case to the agencyreichler v.

Commissioner of Social Security Admifiz5 F.3d 1090, 1105 (9th Cir. 2014). The

Court has the discretion to credit as timroperly rejected evidence and remand
for payment of benefits where the followg three factors are satisfied: (1) the
record has been fully developed andHhertadministrative proceedings would serv
no useful purpose; (2) the ALJ has failegtovide legally sufficient reasons for
rejecting evidence, whether claimant tesiny or medical opinion; and (3) if the
improperly discredited evidence were credligs true, the ALJ would be required tq
find the claimant disabled on reman8ee Garrison759 F.3d at 102Gee also
Treichler, 775 F.3d at 1100-01. Butew where all three factwof this “credit-as-
true” rule are met, thedtirt retains discretion tomeand for further proceedings
“when the record as a whole creates seraugbt as to whether the claimant is, in
fact, disabled within the meanimd the Social Security Act.'Garrison, 759 F.3d at
1021;see also Brown-Hunter v. Colvi06 F.3d 487, 495 (9th Cir. 2015) (“The
touchstone for an award of benefits is #xistence of a disdity, not the agency’s
legal error.”).

Here, the ALJ’s assessment of Plaingiffnental impairment did not reflect
adequate consideration of Dr. Shorr’'s &rdPonton’s opinions. Because questiol
regarding the extent to which Plaintiff's mental impairment limits his ability to wq
remain unresolved, the record has narbtilly developed and remand for further
proceedings is appropriat&ee Garrison759 F.3d at 102@ominguez v. Colvin
808 F.3d 403, 407 (9th Cir. 2016) (remandftather proceedings is appropriate
when the record is not “fully developed”). On remand, the ALJ should reassess
Dr. Shorr’'s and Dr. Ponton’s opinions witbspect to Plaintiff's mental impairment.
The ALJ must explain the weight affordemthese medical opinions and provide
legally adequate reasons for rejectingliscounting them. If the ALJ determines it
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Is warranted, the ALJ shall order a caltative examination with an appropriate
mental health specialist and a review @& thedical evidence relevant to Plaintiff's
mental impairment by a state agency mablconsultant and/anedical expert.
Because this matter is being remanded fosgessment of the severity of Plaintiff’s
mental impairment and re&d medical opinion evidencihie Court does not reach
the remaining issues raised by Plaintiff, excepto determine that reversal with th
directive for immediate payment of benefits the period after the alleged medical
improvement date would not la@propriate at this tinfe However, the ALJ should
address Plaintiff’'s additional contentions of error when evaluating the evidence
remand.

Accordingly, remand for additioharoceedings is appropriate.

IT ISORDERED.

DATED: July 24, 2018

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE

4 Nothing in this decision is intended to disturb the ALJ’s finding that Plaintiff w3
disabled during the closed period of digapbfrom June 16, 2011, through Februarn
21, 2013.
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