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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOHNATHON TREVINO ROBERTS,| Case No. CV 17-03820 ABAFM)

Petitioner, ORDER SUMMARILY
DISMISSING HABEAS PETITION
FOR LACK OF SUBJECT

STEVE LANGFORD, Warden, MATTER JURISDICTION

V.

Respondent.

INTRODUCTION
On May 22, 2017, petitiondiled a Petition for Writ of Habeas Corpus by
Person in Federal Custody8(2).S.C. § 2241). Petitioner s&rving a sentence (

201 months in federal prison pursuant His convictions in the United Stats

District Court for the District of Nevadfr kidnapping and other crimes. In hi

sole ground for federal habeas relieftigpner claims that he is entitled to

reduction of his sentence undehnson v. United Sates, 135 S. Ct. 2551 (2015).
Petitioner currently has pending action in the sentencing court under

U.S.C. 8§ 2255 for higohnson claim. However, the sentencing court stayed

action pending a decision by thenith Circuit Court of Appeals itUnited Sates v.
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Begay, 14-10080, or pending further ordigom the sentencing court. Petitioner
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filed this Petition because, according hom, the sentencing court’s stay w
improper and is unnecessarily delaying the resolution of his claim.
As discussed below, this action ismlissed without prejudice for lack

subject matter jurisdiction.

PROCEDURAL HISTORY

aS

The Court takes judicial notice of the docket from petitioner's underlying

criminal case irUnited States v. Gonzalez et al., 3:05-cr-00098-HDM-RAM-2.See

Harris v. County of Orange, 682 F.3d 1126, 1132 (9th Cir. 2012) (courts may f
judicial notice of undisputed matters iiblic record, including documents on f
in federal or state courts).

In July 2007, petitioner was convictedtime United States District Court fq
the District of Nevada of conspiracp commit kidnapping, kidnapping, af
carrying a firearm during a crime of violencéle was sentenced to federal pris
for 201 months. (Petition, Exhibit Bonzalez, ECF No. 334.) In March 2009, th
Ninth Circuit affirmed the judgmentSee United States v. Roberts, 319 F. App’x
575 (9th Cir. 2009).

In August 2010, petitiomefiled a motion in tle sentencing court undg
§ 2255 on the ground of ineffective asamste of counsel and other clain
(Petition at 2Gonzalez, ECF No. 377.) The sentencingurt denied the motion i
July 2012. (Petition at Zzonzalez, ECF No. 471.)

In June 2015, the Supreme bissued its decision idohnson, 135 S. Ct.
2551 (imposition of an increased sentence based on a prior violent
conviction, under the residual clause o¢ tArmed Career Criminal Act, violate
due process). In May 201@etitioner sought leave thle a successive § 225
motion in the sentencing court challenging tkgality of his sentence in light (¢
Johnson. (Petition at 2Gonzalez, ECF No. 529.) In Jun2016, the Ninth Circuit

granted him leave to file a successi§e2255 motion in the sentencing cou
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(Petition at 2;Gonzalez, ECF No. 531.) In its order, however, the Ninth Cirg

stated that the sentencing court “may wisltstay proceedings pending this coul
decision in 14-1008Q)nited Sates v. Begay.” (Gonzalez, ECF No. 531.)

On the same day, the sentencirmurt stayed petitioner's 8 2255 acti
pending the Ninth Circuit’'s decision Begay. (Petition at 3Gonzalez, ECF No.
532.) In August 2016, petitiorie counsel filed a motion to lift the stay becat
petitioner “cannot affal to wait” until Begay is decided: Assuming petitioner w
entitled to relief undedohnson, he had already servedyasentence that was lega
authorized. (Petition at &onzalez, ECF No. 548.)

In November 2016, the sentencing cocohtinued the stay of proceedin

until Begay is decided, noting th&egay will likely be dispositive. (Petition at 4;

Gonzalez, ECF No. 556.) In order to awbiany undue delay, however, t
sentencing court ordered the parties in the meantime to filts lomethe merits o
petitioner’s claims. I¢l.) In January 2017, the govenent filed a response.ld(,
ECF No. 563.) Petitioner's counseletl a Reply in February 2017 and
supplement in March 20171d(, ECF Nos. 571 and 572.)

In the interim, petitioner filed @ro se appeal of the continued stay in t
Ninth Circuit. (Petition at 4(onzalez, ECF No. 558.) The Ninth Circuit dismiss
the appeal for lack of jurisdiction bec®uthe sentencing court’s order continu
the stay was not an appealable order. (Petition@bdzalez, ECF No. 564.)

Petitioner filed thigro se Petition on May 22, 2017. The crux of the Petit
Is that petitioner is entitled to relief undéhnson and that the sentencing cour

order continuing the stay of his action is unlawful.

DISCUSSION
“Generally, motions to contest the Ildéigaof a sentence must be filed und
§ 2255 in the sentencing court, while peti that challenge the manner, locati

or conditions of a sentence’s execution mustbrought pursuand 8§ 2241 in the
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custodial court.”Harrison v. Ollison, 519 F.3d 952, 956 (9th IC2008). “There ig
an exception, however, set forth in 8 225A:federal prisonemay file a habea
petition under § 2241 to chatige the legality of a sesrice when the prisoner
remedy under § 2255 is ‘inadequate orffeetive to test the legality of hi
detention.”™ Id. (quoting 28 U.S.C. 8§ 2255). “We reféo this section of § 2255 ¢
the ‘savings clause,’ or the ‘escape hatchd’ (citation omitted).

A § 2241 petition may be brought unde2Z:5’s “savings clause” when
petitioner (1) makes a claim of actuainocence, and (2) has not had
“unobstructed procedural shat presenting that claimSee Harrison, 519 F.3d at
959; Sephensv. Herrera, 464 F.3d 895, 898 (9th Cir. 2006).
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The second requirement for application of the savings clause has nor bee

satisfied here. In light of the fadhat the Ninth Circuit has granted him

authorization to file a successive § 2256tion in the sentencing court, petition
cannot argue that he will never get an opportunity to presedoblimson claim. Cf.

Sephens, 464 F.3d at 898 (petitioner did notvieaan unobstructed procedural s
where claim based on recent legal authatity not satisfy criteria for a successi
§ 2255 motion, thereby foreclosing his ability ever raise # claim). Indeed
petitioner currently has a pendidghnson claim in the sentencing court. The f3
that petitioner is dissatisfied with the semi@g court’s order continuing the stay
his action does not give him grounds to grian action in this Court. Distrig
courts lack jurisdiction to review the rulingsd decisions of other district cour
See Celotex Corp. v. Edwards, 514 U.S. 300, 313 (1995) (“We have made clear
[i]t is for the court of first instance tdetermine the question of the validity of t
law, and until its decision is reversed for error by orderly review, either by its
by a higher courts, it orders based on esisions are to be respected.”) (inter
guotation marks omitted) I¢aration in original);Prentice v. U.S Dist. Court, 307
F. App’x 460 (D.C. Cir. 2008) (“[T]he U.SDistrict Court for the District of

Columbia properly determined it lackedigdiction to review action taken by tt
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U.S. District Court for the Eastern District of Michigan (Southern Division).”).

The only remaining question is whethhrs action should be transferred

any other court in which the @an could have been broughtee 28 U.S.C. § 1631|

“Because the statute’s larmge is mandatory, federaourts should considg
transfer without motion by the parties.Cruz-Aguilera v. I.N.S, 245 F.3d 1070
1074 (9th Cir. 2001). “Transfes appropriate under § 1631 if three conditions
met: (1) the transferring court lacks jurigtho; (2) the transferee court could ha
exercised jurisdiction at the time the actionsvided; and (3) the transfer is in tf
interest of justice.” Id. Here, the interest of justice would not be served
transferring this action to any othewurt because petitioner already has a pen
§ 2255 motion in the sesmicing court based alohnson. See Puri v. Gonzales, 464
F.3d 1038, 1043 (9th Cir. 2006) (distriobwet did not err in failing to transfe
action under 8 1631 to the Ninth Circwhere petitioner already had a pend

petition for review);Hill v. U.S Air Force, 795 F.2d 1067, 1070 (D.C. Cir. 1986)

(district court did not err iffiailing to transfer action under § 1631 to district cg

where petitioner already had a pendingacarising from the same incidents).

ORDER
IT THEREFORE IS ORDERED that thiaction is summarily dismisse

without prejudice for lack of subject matter jurisdiction.

(B

ANDRE BIROTTE JR.
UNITED STATESDISTRICT JUDGE

DATED: September 1, 2017
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