Jose Herrera v. XPO Cartage, Inc.
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOSE HERRERA,
Plaintiff,
V.
XPO CARTAGE, INC.,
Defendant.

Before the Court is Plaintiff Jose Herr

filed on June 22, 2017. (Dkt. No. 11). Having bberfed by both parties, this Court took the

matter under submission on August 2, 2017.

“The burden of establishingderal subject matter jurisdiom falls on the party invoking
removal.”Marin Gen. Hosp. v. Modesto & Empire Traction.Cs81 F.3d 941, 944 (9th Cir.
2009) (citingToumajian v. Frailey135 F.3d 648, 652 (9th Cir. 1998)). There is a “strong
presumption against removal juristion,” and courts must reject itf“there is any doubt as to th

right of removal irthe first instance.Geographic Expeditions, Inc., v. Estate of Lhotka ex rel

Lhotka 599 F.3d 1102, 1107 (9th Cir. 2010).
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CASE NO. CV 17-3912-R

ORDER GRANTING PLAINTIFF JOSE
HERRERA’'S MOTION TO REMAND
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eré’slerrera”) Motionto Remand, which was
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Herrera seeks to remand the instant mattethe grounds that Defendant XPO Cartage
Inc. (“XPQO”) should be considered the “plaintifidr the purpose of determining whether remo
was proper under Title 28 U.S.€1441. Section 1441(a) providesith'[e]xcept as otherwise
expressly provided by Act of Congress, any awlion brought in a State court of which the
district courts of the United &tes have original jurisdictiomay be removed by defendant or t}
defendantsto the district court of the United Stafes the district and division embracing the
place where such action is pending.” 28 U.S.€441(a) (emphasis added). Under the plain
language of Section 1441(a), “[t]inght to remove a state cowdse to federal court is clearly
limited to defendants.’Am. Int'l Underwriters (Philippines), Inc. v. Continental Ins. G243
F.2d 1253, 1260 (9th Cir. 1988).

Here, while XPO is labeled the “Defendantthe instant litigaon, it initiated these
proceedings in state court. As such, the CowetrdeXPO the “Plaintiff’ for purposes of remov
The purpose of Section 1441(a) is to allopaeaty who is involuntaly summoned into the
jurisdiction of the state court ttability to remove to federal cauf there is a basis for federal
jurisdiction. Oppenheimer & Co., Inc. v. Neidhay@6 F.3d 352, 356 (2d Cir. 1995). That
purpose would not be advanced here—XPO waswotuntarily summoned into the jurisdictio
of the state court, it chosefite in state court. As XPO idf concedes, California Labor Code
section 98.2 does not divest this Qanfrjurisdiction over this casdn fact, the Ninth Circuit hag
held that “district courts hawdiversity jurisdiction over appealsom state administrative agenc
decisions when state law places such appealata tstal courts, and, of course, when the fami
citizenship and amount in contragg requirements are fulfilled.BNSF Ry. Co. v. O'De&72
F.3d 785, 791 (9th Cir. 2009) (Fisher, J., conagyi Because XPO, by its own affirmative an
voluntary act, chose to initiallylé the instant suit in state couit should be bound by its choics
of forum. Victorias Milling Co. v. Hugo Neu Corpl96 F. Supp. 64, 68 (S.D.N.Y. 1961).

For the reasons stated above, @ourt GRANTS Herrera’s Motion.
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IT ISHEREBY ORDERED that Plaintiff’'s Motion toRemand is GRANTED. (Dkt. Na.
11). The instant action is hereby REMANDED to Swperior Court of th&tate of California fof
the County of Los Angeles—Long Beach.

Dated: August 28, 2017.

MANUEL L. REAL
UNITED STATES DISTRICT JUDGE




