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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

UNICOLORS, INC., a California Case No. 2:17-cv-04073-GW-PLA
Corporation,
PROTECTIVE ORDER
Plaintiff,

VS.

KOHL'S DEPARTMENT STORES, INC.,
a Delaware Corporation; ICONIX BRAND
GROUP, INC., individually and d/b/a
“Candie’s,” a Delawar€&orporation; and
DOES 1 through 10,

Defendants.

Complaint Filed: May 31, 2017
Trial Date: None Set
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On stipulation of the Parties, the Courtess a Protective Order in this matter &
follows:
A. PURPOSES AND LIMITATIONS

Discovery in this action is likely toinvolve production of confidential,

proprietary, or private information for whicspecial protection from public disclosur
and from use for any purpose other thaospcuting this litigation may be warrantec
Accordingly, the parties hereby stipulateaiad petition the Court to enter the followin
Stipulated Protective Order. The partiekramwledge that this Order does not conf
blanket protections on all disclosures ompsses to discovery and that the protectior

affords from public disclosurand use extends only to thmited information or items

that are entitled to confideati treatment under the applicable legal principles. T

parties further acknowledge, ast forth in Section 12.3, below, that this Stipulat
Protective Order does not entitle them to @tanfidential inform&on under seal; Civil

Local Rule 79-5 sets forth the procedurest tmust be followed and the standards tf

will be applied when a party seeks permisdrom the court to file material under seal.

B. GOOD CAUSE STATEMENT

This action is likely to inviwe trade secrets, customand pricing lists and other

valuable proprietary information for whicspecial protection from public disclosur
and from use for any purpose other than @cason of this action is warranted. Suc
confidential and proprietary materials aimfiormation consist of, among other things
sales summaries, pricing, internal businesstegies, and otheoanfidential business or
financial information, or iformation regarding confidéial business practices. The
confidential information at issue is geally unavailable to tb public and may be
privileged or otherwise protected from dissloe under state or federal statutes, co
rules, case decisions, or common law.

Accordingly, to expedite the flow oinformation, to facilitate the prompt
resolution of disputes over confidentiality discovery materials, to adequately prote

information the parties are etiddd to keep confidential, to ensure that the parties
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permitted reasonable necessargsusf such material in preparation for and in the
conduct of trial, to address their handlingled end of the litigation, and serve the ends

of justice, a protective order for such infomioa is justified in this matter. It is the

intent of the parties that information will not be designated as confidential for tactice

reasons and that nothing be designated without a goodtfabelief that it has been
maintained in a confidentiahon-public manner, and treers good cause why it should
not be part of the public record of this case.

2. DEFEINITIONS

2.1  Action: this peding federal law suit.

2.2 Challenging Party: a Ry or Non-Party that clllenges the designation of

information or itemaunder this Order.

<

2.3 “CONFIDENTIAL” Information or Ilems: information (regardless of hov
it is generated, stored or maintained) egiale things that qualify for protection under
Federal Rule of Civil Procedure 26(cydaas specified above in the Good Cause

Statement.

2.4 Counsel: Outside Counsel of Recardl House Counsel (as well as thei
support staff).

2.5 Designating Party: a Party or NBarty that designates information or
items that it produces in disclosuresr in responses to discovery as
“CONFIDENTIAL.”

2.6 Disclosure or Discovery Materiall items or inform#on, regardless of
the medium or manner in whichis generated, stored, oraintained (including, among
other things, testimony, trangats, and tangible things),dhare produced or generated
in disclosures or responsesdigcovery in this matter.

2.7 Expert: a person with specializ&dowledge or experience in a matter
pertinent to the litigation who has been retagirby a Party or its counsel to serve as jan

expert witness or as a caisnt in this Action.
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2.8 “HIGHLY CONFIDENTIAL” or “ATTORNEY EYES ONLY”
Information or Items: information (regaedis of how it is generated, stored or
maintained) or tangible thingkat qualify for protectiorunder Federal Rule of Civil
Procedure 26(c), and as specified above in the Good Cause Statement for |wh
disclosures to another party is likelyresult in harm to the Designating Party.

2.9 House Counsel: attorneys who areplayees of a party to this Action
House Counsel does not include Outside Counsel of Record or any other outsi
counsel.

2.10 Non-Party: any natdrgerson, partnership, carmation, association, or
other legal entity not named a$arty to this action.

2.11 Outside Counsel of Record: attorm@yho are not employees of a party 1o

this Action but are retained to representanlvise a party tdhis Action and have

\*LJ

appeared in this Action on behalf of that gaot are affiliated with a law firm that has
appeared on behalf of thatrpa including support staff.

2.12 Party: any party to this Action, including all of its officers, directars,
employees, consultants, retained expeats] Outside Counsel of Record (and their
support staffs).

2.13 Producing Party: a Party oromParty that produces Disclosure or
Discovery Material in this Action.

2.14 Professional Vendors: personseatities that provide litigation support
services (e.g., photocopying, Vvideotapindgranslating, preparing exhibits or
demonstrations, and organizing, storing, arieging data in any form or medium) and
their employees and subcontractors.

2.15 Protected Material: any Disclosurelescovery Material that is designated
as “CONFIDENTIAL,” “HIGHLY CONFIDENTIAL,” or “ATTORNEY EYES
ONLY.”

2.16 Receiving Party: a Party that reresi Disclosure or Discovery Material

from a Producing Party.
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3. SCOPE

The protections conferred by this Stigtibn and Order cover not only Protected
Material (as defined abovebut also (1) any information copied or extracted from
Protected Material; (2) all copies, excerpgsmmaries, or compilations of Protected
Material; and (3) any testimonyonversations, or presentations by Parties or their
Counsel that might reveal Protected Material.

Any use of Protected Material at trialashbe governed by therders of the trial
judge. This Order does not govern the osEBrotected Material at trial.

4. DURATION

Once a case proceeds to trill, of the court-filed infomation to be introduced

that was previously designataed confidential or maintaingalirsuant to this protective
order becomes public and will Ipeesumptively available tall members of the public,
including the press, unless compelling reassuported by specifitactual findings to
proceed otherwise are made to the trial jushgadvance of the trial. See Kamakana \v.
City and County of Honolulu447 F.3d 1172, 1180-81 (9@ir. 2006) (distinguishing
“good cause” showing for sealing documepteduced in discovery from “compelling
reasons” standard when merits-related utoents are part of court record).
Accordingly, the terms of this pmttive order do not extend beyond the
commencement of the trial.

o. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care Designating Material for Protection.

Each Party or Non-Party thdesignates information or ites for protection under this

[2)

Order must take care to limit any such desition to specific material that qualifie
under the appropriate standswd’he Designating Party mudésignate for protection
only those parts of material, documentsimise or oral or written communications that
gualify so that other portions of the maatridocuments, items, or communications for
which protection is not warranted are not stvepjustifiably within the ambit of this
Order.
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Mass, indiscriminate, or routinized dgsations are prohibited. Designations that
are shown to be clearly unjustified or thave been made fan improper purpos
(e.g., to unnecessarily emaber the case development process or to impose
unnecessary expenses and burdens on p#Hraes) may exposte Designating Party
to sanctions.

If it comes to a Designating Party’s atfien that information or items that i
designated for protection do nqualify for protection, tht Designating Party mus
promptly notify all other Parties that itwathdrawing the inapplicable designation.

5.2 Manner and Timing of Designatiorisxcept as otherwise provided in this
Order (see, e.g., second paragraf section 5.2(a) below), as otherwise stipulated o
ordered, Disclosure or Discovery Material that qualifiespi@tection under this Orde
must be clearly so designated before itmaterial is disclosed or produced.

Designation in conformity with this Order requires:

(@) for information in documentaryro (e.g., paper or electronic documents,
but excluding transcripts of desitions or other pretrial drial proceedings), that th
Producing Party affix, at a minimunthe legend “CONFIDENTIAL,” “HIGHLY
CONFIDENTIAL,” or “ATTORNEY EYES ONLY” (hereinafter “CONFIDENTIAL
legend”), to each page that contains @ctéd material. If only a portion or portions of
the material on a page qualifies for protectithe Producing Party also must clearly
identify the protected portion(s) (e.g., by nakiappropriate markings in the margins)

A Party or Non-Party that makes origindocuments available for inspection
need not designate them for protectiortiluafter the inspecting Party has indicated
which documents it would like copied andguced. During the inspection and before
the designation, all of thenaterial made available fanspection shall be deeme
“CONFIDENTIAL.” After the inspecting Payt has identified the documents it wants
copied and produced, the Producing Party rdastrmine which documents, or portions
thereof, qualify for protection under this d@r. Then, before producing the specifi

documents, the Producing Party must atifie “CONFIDENTIAL legend” to each pag
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that contains Protected Material. If only atpmr or portions of ta material on a page
qualifies for protection, the Producing Partgalmust clearly identify the protected

portion(s) (e.g., by makg appropriate markinga the margins).

D

(b) for testimony given in depositiontisat the Designating Party identify th
Disclosure or Discovery Material on thecord, before the close of the deposition.

(c) for information produced in sonferm other than documentary and for
any other tangible iteg that the Producing Partyfia in a prominent place on the
exterior of the container or containerswihich the information is stored the legend
“CONFIDENTIAL.” If only a portion or portions of the information warrants

protection, the Producing Party, to the extpracticable, shall identify the protected

portion(s).
5.3 Inadvertent Failures to Designaté timely corrected, an inadvertent
failure to designate qualifieinformation or items doesot, standing alone, waive the

Designating Party’s right to secure protectworder this Order fosuch material. Upon
timely correction of a designation, the RecegviParty must make reasonable efforts to
assure that the material is treated in agance with the provisionsf this Order.

6. CHALLENGING CONFIDEN TIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Ry or Non-Party may challenge a

designation of confidentiality at any time thatconsistent with the Court’'s Scheduling
Order.

6.2 Meet and Confer. The Challengirgarty shall initiate the dispute
resolution process under Lodalle 37.1, et seq. Any discovery motion must strictly
comply with the procedures set forthLocal Rules 37-1, 37-2, and 37-3.

6.3 Burden. The burden of persuasioraiy such challenge proceeding shall
be on the Designating Partlrivolous challengg and those made for an improper
purpose (e.g., to harass or impose unnecessgmnses and burdens other parties)
may expose the Challenging Party to samms. Unless the Designating Party has

waived or withdrawn the confidentiality desigioa, all parties shall continue to afford
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the material in question the level ofopection to which it is entitled under the

Producing Party’s designation untietiCourt rules on the challenge.

1. ACCESS TO AND USE OFPROTECTED MATERIAL

7.1 Basic Principles. A Receiving Partgay use Protected Material that |

disclosed or produced by another Partybgra Non-Party in connection with thi
Action only for prosecuting, defending, @ttempting to settle this Action. Suc
Protected Material may be disclosed otdythe categories gbersons and under the
conditions described in thiSrder. When the Action has been terminated, a Recei\
Party must comply with the provisioms section 13 below (FINAL DISPOSITION).
Protected Material must be stored and rt@aned by a Receiving Party at a location a
In a secure manner that erssi that access is limited the persons authorized unde
this Order.

7.2 Disclosure of “CONFIDENTIAL” Iformation or Items. Unless otherwis
ordered by the Court or permitted initvrg by the Designating Party, a Receivin
Party may disclose any inmfmation or item designat¢ CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounskeRecord in this Action, as well as

employees of said Outside Counsel of Rdcm whom it is reasonably necessary
disclose the information for this Action;

(b) the officers, directors, and eropees (including House Counsel) of th
Receiving Party to whom disclosureréasonably necessary for this Action;

(c) Experts (as definedn this Order) of the Receiving Party to whor
disclosure is reasonably necessary fthis Action and who have signed th
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(d) the Court and its personnel,

(e) court reporters and their staff;

KOH01-60:~4120573.docx:1-31-18 8

PROTECTIVE ORDER

D

S

U)

vV

/ing

nd

2r

D

g

D

to

e



© 00 N oo o b~ W N PP

N N P PR R R R R R R,
P O © ® N O O » W N B O

22

()  professional jury or trial comdtants, mock jurors, and Professional
Vendors to whom disclosure is reasonahBcessary for thigction and who have
signed the “Acknowledgment and Agreemnt to Be Bound” (Exhibit A);

(g) the author or recipient of a doceant containing the information or a
custodian or other person who otheevmssessed or knew the information;

(h) during their depositions, witnessemd attorneys for witnesses, in the
Action to whom disclosure is reasonalmgcessary provided: (1) the deposing party
requests that the witness sign the form attaasexhibit 1 hereto; and (2) they will nat
be permitted to keep any confidehtianformation unless they sign the
“Acknowledgment and Agreement to Be Bour{@&Xxhibit A), unless otherwise agreed
by the Designating Party or dered by the Court. Pagieof transcribed deposition
testimony or exhibits to depositions thaveal Protected Material may be separately
bound by the court reportenéd may not be disclosed amyone except as permitted
under this Stipulated Protective Order; and

() any mediator or settlement officer, and their supporting personnel.
mutually agreed upon by any of the jg@s engaged in settfeent discussions.

7.3 Disclosure of “HIGHLY CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL — ATTORNEYS EYES ONLY” Information or Items. Unless
otherwise ordered by the court or peretlttin writing by the Designating Party, a
Receiving Party may disclose any infation or item designated “HIGHLY
CONFIDENTIAL” or “ATTORNEY EYES ONLY” only to:

(a) the Receiving Party’s Outside CounskeRecord in this Action, as well as
employees of said Outside Counsel of Rdcm whom it is reasonably necessary to
disclose the information for this Action;

(b) Experts (as defined in this dar) of the Receiving Party to whom
disclosure is reasonably necessary fthis Action and who have signed the
“Acknowledgment and Agreemetd Be Bound” (Exhibit A);

(c) the court and its personnel;
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(d) court reporters and their staff;

(e) professional jury or trial conkants, mock jurors, and Professional
Vendors to whom disclosure is reasonahBcessary for thi&ction and who have
signed the “Acknowledgment and Agraent to Be Bound” (Exhibit A);

() the author or recipient of a document containing the information or

custodian or other person who otherwpessessed or knew the information; and

() any mediator or settlement officer, and their supporting personnel

mutually agreed upon by any of the i@ engaged in settfeent discussions.
8. PROTECTED MATERIAL SUBPOENAED OR ORDERED
PRODUCED IN OTHER LITIGATION

If a Party is served with a subpoena @oart order issued iather litigation that

compels disclosure of any informatioar items designated in this Action as
“CONFIDENTIAL,” that Party must:
(@) promptly notify in writing the Deghating Party. Such notification sha

include a copy of the subpna or court order;
(b)  promptly notify in writing the paytwho caused the subpoena or order to
issue in the other litigation that some drad the material coveed by the subpoena or

order is subject to this Protective Orderclunotification shall include a copy of thi

)

Stipulated Protective Order; and

(c) cooperate with respeta all reasonable procedures sought to be pursued

by the Designating Party whose ProgecMaterial may be affected.

If the Designating Party timely seeks a prtitecorder, the Party served with the
subpoena or court order $haot produce any information designated in this action|as
“CONFIDENTIAL”" before a determinatioy the court from which the subpoena or
order issued, unless the Party has obtaited Designating Party’s permission. The
Designating Party shall bear the burden axukase of seeking protection in that court

of its confidential material and nothing these provisions should be construed |as
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authorizing or encouraging a Receiving Ram this Action to disobey a lawful
directive from another court.

9. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE
PRODUCED IN THIS LITIGATION

(@) The terms of this Order are applicable to information produced by a Non

Party in this Action and dggnated as “CONFIDENTIAL.” Such information produce
by Non-Parties in connectionitiv this litigation is prote&d by the remedies and relie
provided by this Order. Nothing in thes@yisions should be construed as prohibiting
Non-Party from seeking additional protections.

(b) In the event that a Party is recpad, by a valid discovery request, t
produce a NonParty’'s confidential informationits possession, and the Party is subje
to an agreement with the Non-Party not produce the Non-Party’s confidentic
information, then the Party shall:

(1) promptly notify in writing the Requeéing Party and the Non-Party the
some or all of the information requestedusject to a confidentiality agreement with
Non-Party;

(2) promptly provide the Non-Party with copy of the Stipulated Protectiv
Order in this Action, the relevant dmery request(s), and a reasonably spec

description of the information requested; and

(3) make the information requested iafale for inspection by the Non-Party,

if requested.

(c) If the Non-Party fails to seek agbvective order from this Court within 14
days of receiving the notice and accompagyinformation, theReceiving Party may
produce the NonParty’s confidential infornmatiresponsive to the discovery request.
the Non-Party timely seeks a protective ordee, Receiving Party shall not produce ar

information in its possession or control tietsubject to the confidentiality agreeme

with the Non-Party before a determinatiby the Court. Absent a court order to the
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contrary, the Non-Party shall bear the burded expense of seeking protection in this
Court of its Protected Material.
10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadeace or otherwise, it has disclosed

Protected Material to any person or inyacircumstance not authorized under this
Stipulated Protective Order, the ReceivingtyPanust immediately (a) notify in writing
the Designating Party of the unauthorized disclosures, (b) use its best efforts to retrie
all unauthorized copies of the Protected Mate(c) inform the person or persons to
whom unauthorized disclosuregere made of althe terms of this Order, and (d)
request such person or persons to exetigeé Acknowledgment md Agreement to Be
Bound” that is attacheldereto as Exhibit A.
11. INADVERTENT PRODUCTI ON OF PRIVILEGED OR

OTHERWISE PROTECTED MATERIAL

When a Producing Party gives notidte Receiving Parties that certain

D

inadvertently produced material is subjecatolaim of privilege or other protection, th
obligations of the Receiving Parties ateode set forth in Fedal Rule of Civil

Procedure 26(b)(5)(B). This provision is not intended to modify whatever procedur
may be established in an e-discovery orthat provides for production without prior
privilege review. Pursuant tBederal Rule of Evidence 5@}(and (e), insofar as the

parties reach an agreement on the effettdisclosure of a communication or

v

information covered by the attorney-cligntivilege or work product protection, the
parties may incorporate their agreementhia stipulated protective order submitted to
the Court.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing ithis Order abridges the right of an

<

person to seek its modification by the Court in the future.
12.2 Right to Assert Other ObjectionBy stipulating to the entry of this

Protective Order, no Party waives any rightotherwise would have to object to
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disclosing or producing any information iem on any ground naddressed in this

Stipulated Protective Order. Similarlpo Party waives any right to object on any

ground to use in evidence afy of the material covedleoy this Protective Order.
12.3 Filing Protected Material. A Parthat seeks to file under seal an
Protected Material must comypwith Civil Local Rule 79-5. Protected Material ma

only be filed under seal pursuant to a coudeorauthorizing the sealing of the specif

y

<

C

D

Protected Material at issue; good cause must be shown in the request to file under s

If a Party’s request to file Protected Mateualder seal is denied by the Court, then t
Receiving Party may file the informatiom the public record unless otherwis
instructed by the Court.

13. FINAL DISPOSITION

After the final disposition of this Actiornwithin 60 days of a written request b

the Designating Party, each Receiving Partystnmaturn all Protected Material to th
Producing Party or destroy such material. Usd in this subdivision, “all Protecte

Material” includes all copies, abstractspgalations, summaries, and any other form

reproducing or capturing any of the Protedibaterial. Whether the Protected Materia

Is returned or destroyethe Receiving Party must sulima written certification to the

Producing Party (and, if not the same perspentity, to the Designating Party) by th

he

e

D <

Q

at

e

60 day deadline that (1) identifies (by apdgey, where appropriate) all the Protected

Material that was returned or destroyed §2) affirms that the Receiving Party has n

retained any copies, abstracts, compilatisasymaries or any other format reproducir

or capturing any of the Protected MaterMbtwithstanding this provision, counsel are

entitled to retain an archival copy of alepdings, motion papers, trial, deposition, a

hearing transcripts, legal memoranda, cpomdence, deposition and trial exhibit

expert reports, attorney work product, amthgultant and expert work product, even|i

such materials contain Protected MateriahyAsuch archival copies that contain ¢
constitute Protected Material remain subjextthis Protective Order as set forth i
Section 4 (DURATION).
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14. Any violation of this Order may beunished by any and all appropriat
measures including, without limitation,omtempt proceedings and/or moneta

sanctions.

FOR GOOD CAUSE SHOWNT IS SO ORDERED.

(@l R (eamt

Dated: January 31, 2018 By:
Honorable Paul L. Abrams
United States Magistrate Judge
KOHO01-60:~4120573.docx:1-31-18 -14-
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EXHIBIT A
ACKNOWLEDGMENT AND AGR EEMENT TO BE BOUND

l, [primer type full name], of

[print or tyell address], declare undpenalty of perjury that |

have read in its entirety and understandShpulated Protective Order that was issu
by the United States Distri@ourt for the Central Distriatf California on [date] in the
case ofUnicolors, Inc. v. Kohl'sDepartment Stores, InCase No. 2:17-cv-04073-
GW-PLA). | agree to comply with and to tund by all the terms of this Stipulate
Protective Order and | understhand acknowledge that failure to so comply cot
expose me to sanctions and punishment ennt@iture of contempt. | solemnly promis
that | will not disclose in any manner anyfdnmation or item that is subject to thi
Stipulated Protective Order to any persoreptity except in striccompliance with the
provisions of this Order.

| further agree to submit to the jurisdiction of the United States District Court
the Central District of Caldrnia for the purpose of &rcing the terms of this

Stipulated Protective Order, even if such enforcementtgadings occur after

termination of this action. I hereby appoir
[print or type full name] of

[print or ype full address and

telephone number] as my California agent foviee of process in connection with thi

action or any proceedings redd to enforcement of thiStipulated Protective Order
Date:

City and State where sworn andrsed:

Printed name:

Signature:
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