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After full consideration of the authorities and written arguments submitt
by the parties, the oral arguments of the parties at the hearing, and good cal
appearing, the Court adopts its tentatikng as its final order, which is as
follows:

On January 30, 2017, Liliduno (“Plaintiff”), in pro per, sued Wells Fargo
Bank, N.A. (“Wells”) and “fAout Buckley Madole, P.C}'asserting six causes d
action: 1) violation of California Bainess and Professions Code § 17200, 2)
injunctive relief, 3) vioation of California CivilCode 8§ 1572, 4) fraud, 5)
intentional misrepresentation, and 6Jlation of California Civil Code 88 2923.5
and 2924. The case concerns Plaintiff's real property in Los Angeles, Califor
which she financed on or about October 2206, by virtue of a Deed of Trust ar
Note.SeeComplaint 1 3, 8. Wells was theradiciary of the property, and NBS
was listed on the Notice of DefaultNOD”) and Notice of Trustee’s Sal8ee id.
19 4-5. As best as the Court can tell, Riffialleges, and baséher claims on, the

following:

default on her loarSee idf 9. However, the defit was occasioned by high
payments, the structure of tloan, and the interest rate, and Plaintiff suggests
the terms of her loan were not accuratelgresented and/or disclosed in some
respectSee idf1 9, 74. In addition, Plaintiffperformance was excused by virt
of Defendants’ prior breaabf the terms of the Not&ee idf 9. Also, the
Declaration of Due Diligencattached to the NOD wawalid, and the NOD itsel
is void because the required “penaltypefjury” and signature of a person with
“actual knowledge” is missingee idf1 9, 11, 24, 98, 100. The NOD also

' The Notice of Removal indicates thhis defendant’s correct name is NBS
Default Services, LLC (“NBS”)SeeNotice of Removal at 1:12-14. Plaintiff has
not argued otherwise in connection witistmotion or her “request” for remand.

Wells and NBS (collectivgl“Defendants”) asserted that Plaintiff became i

ed

ISe

nia,
1d

SeeFootnote 2jnfra.
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allegedly contains certain unspecifieisrepresentations upon which Plaintiff
relied.See id{{ 81-82, 89see also id] 87. Defendants also did not have the
power to record the NODnd NBS was not the trustee rafcord at the time the
NOD was recordedsee idf1 9, 18. Defendants aatso not “holders” of
Plaintiff's Note.See idf[{ 14-16, 22, 25, 46-48, 64-65. Defendants also failed

record an assignment ofetlibeed of Trust prior to commencing the foreclosure|

See idf 93. Defendants are attempting to unlawfully foreclose on Plaintiff's
property.See idf 12, 34-35, 48.

Wells now moves (joined by NBSeeDocket No. 12) to dismiss Plaintiff's

case, without leave to amend, pursuarRite 12(b)(6) of th Federal Rules of
Civil Proceduré. Although Plaintiff respondetd that motion (in an untimely
mannerseeC.D. Cal. L.R. 7-9), with the @sible exception of attempting to

demonstrate that she has standing teyelia Section 172@daim, none of her

2 0n August 4, 2017, Plaintiff also “requedt that the Court remand this action
state court, without setting a hearing ddtee August 4 filing gave insufficient

the request and finds no basis to remasechtttion. Plaintiff believes there might

named, defendants could be Californit&zens. But the Court only assesses the
citizenship of actual parties to the litigatioere the case to proceed and Plain

for reasons addressed abaveonnection with the motion to dismiss, this case
will not likely proceed beyond this hearirgjaintiff also complains about a lack
“‘unanimity” in the removal, but — eveassuming that she has timely raised this
procedural defect — she is wrong, feadty. NBS did join in the removabee

Notice of Removal at 8:12-18ge alsdocket No. 4. Similarly assuming a time

remove this case. As Defendarpkained in its Notice of RemovaeeNotice of
Removal at 7:24-8:2, Plaintiffevervalidly served it with the Summons and
Complaint, meaning that the 30-day périn which to remove actually never
commenced. Plaintiff has not attemptedargue that service she attempted
actually complied with state or fedesadrvice provisions. In short, the Court

rejects Plaintiff's “request” that it remand this case.

93000/FR2313/01842389-3 3

notice if the intent was for it to be héaslong with Defendant'motion. Defendant
filed no papers in opposition to the “requést any event, the Court has reviewed

named a new party, diversity jurisdictiorowd then have to be reassessed. But,

challenge, the Court also rejects Plaingiffissertion that Defendant did not timely

to

be “doubts” about complete diversity because of the possibility of other, not-yet-

fiff

of

Yy
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opposition actually appears to relate ty ahthe arguments Wells has raised in
attacking her Complaint. At least one saljument would dispose of Plaintiff's

entire case if the Court accepts it — tR&intiff should be judicially estopped fro

schedules, her alleged cfa against Defendants.
Rule 12(b)(6) Standard
Under Rule 12(b)(6), concerning whetlzecomplaint has properly stated

claim, a court is to (1) construe the cdaapt in the light most favorable to the
plaintiff, and (2) accept all well-pleadedctual allegations as true, as well as al
reasonable inferences to be drawn from theee Sprewell v. Golden State
Warriors, 266 F.3d 979, 988 {2Cir.), amended on denial of ren’§75 F.3d 1187
(9th Cir. 2001)Pareto v. F.D.I.C.139 F.3d 696, 699 (9th Cir. 1998ge also

as true “legal conclusions merely becatisgy are cast in the form of factual
allegations."Warren v. Fox Family Worldwide, In828 F.3d 1136, 1139 (9th C
2003). A complaint does not “suffice iftenders ‘naked assertion[s]’ devoid of
‘further factual enhancementAshcroft v. Igbalb56 U.S. 662, 678 (2009)
(quotingBell Atlantic Corp. v. TwombJy650 U.S. 544, 556 (2007)).

Dismissal pursuant to Rule 12(b)(6)ioper only where there is either a
“lack of a cognizable legal dory or the absence offfinient facts alleged under «
cognizable legal theoryBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699
(9th Cir. 1990);Johnson v. Riverside Healthcare Sys., 4 F.3d 1116, 1121-2

a claim does not requitbe appearance, beyond a dodlvat the plaintiff can
prove “no set of facts” in support @$ claim that would entitle it to relief).
However, a plaintiff must also “plead ‘enoufgltts to state a cliad to relief that is
plausible on its face.’Johnson534 F.3d at 1122 (quotingvombly 550 U.S. at

pursuing any of her causes of action becadseer failure to list, in her bankrupt¢

Fleming v. Pickard581 F.3d 922, 925 (9th Cir. 2009he court need not accept

(9th Cir. 2008)see also Twomb|p50 U.S. at 562-63 (dismissal for failure to st

m

A

=

55

2

ate

570). “A claim has facial plaibility when the plaintiff pleads factual content th
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allows the court to draw the reasonablenafee that the defendant is liable for t

14

misconduct allegedIgbal, 556 U.S. at 678. In its congrhtion of the motion, the
court is limited to the allegations dime face of the Complaint (including
documents attached thereto), matters Wwiaiee properly judicially noticeable anc
“documents whose contents are alleged complaint and whose authenticity Nnc
party questions, but which are not piegdly attached to the pleadingSee Lee v.
City of Los Angele250 F.3d 668, 688-8®th Cir. 2001)Branch v. Tunnell

14 F.3d 449, 453-54 (9th Cir. 1994)erruled on other grounds in Galbraith v.
County of Santa Clara807 F.3d 1119 (9th Cir. 2002).

In addition,pro sefilings are construed liberallysee, e.gHebbe v. Pliley

627 F.3d 338, 342 (9th Cir. 2010\ eilburg v. Shapiro488 F.3d 1202, 1205 (9th

if it is absolutely clear thahe deficiencies of the complaint could not be cured
amendment.Weilburg 488 F.3d at 1205 (quotirfchucker v. Rockwopf46
F.2d 1202, 1203-04 (9th Cir. 19883ge also Ramirez v. GalaZ84 F.3d 850,

liberally to pro se plaintiffs.””) (quoting.opez v. Smiti203 F.3d 1122, 1130-31
(9th Cir. 2000) €én bang).
Judicial Estoppel

“[J]udicial estoppel is an equitable doctrine invoked by a court at its
discretion.” Ah Quin v. Cnty. of Kauai Dep’t of Trans@33 F.3d 267, 270 (9th
Cir. 2013) (quotindNew Hampshire v. Main®32 U.S. 742, 750 (2001)). “[l]ts
purpose is to protect the integrity oktfudicial process by prohibiting parties frg

e

deliberately changing positions accordinghe exigenciesf the moment.”1d.
(quotingNew Hampshirg532 U.S. at 749-50%ee also Hamilton v. State Farm
Fire & Cas. Co, 270 F.3d 778, 782 (9th Cir. 2001) (“Judicial estoppel is an

equitable doctrine that precludes a péirtyn gaining an advantage by asserting

93000/FR2313/01842389-3 5 [ ﬂ)
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not possibly be cured by the allegatiorotiier facts and should be granted morg

he

Cir. 2007). “Dismissal of @ro secomplaint without leave to amend is proper only

by

861 (9th Cir. 2003) (“Leave to amend shibbe granted unless the pleading ‘could

m
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one position, and then later seeking daamtage by taking a clearly inconsistent
position.”).

“[S]everal factors typically inform the decision whether to apply the
doctrine.” Ah Quin 733 F.3d at 270 (quotindew Hampshire532 U.S. at 750).
“First, a party’s later position must ldearly inconsistent with its earlier

position.”” Id. (omitting internal quotation marks) (quotihgew Hampshirgs32

—F

of an inconsistent position in a laf@oceeding would create the perception tha
either the first or the second court was misleldl."(quotingNew Hampshire532
U.S. at 750). “A third consideration is wther the party seeking to assert an
inconsistent position would derive an unfair advantage or impose an unfair
detriment on the opposing party if not estoppeldl.’(quotingNew Hampshirg
532 U.S. at 751). These are not “inflexilgeerequisites or an exhaustive formuja
for determining the applicability of judicial estoppel. Additional considerations
may inform the doctrine’s application in specific factual contextd.”at 270-71
(quotingNew Hampshirg532 U.S. at 751).

The Ninth Circuit has explained furthérat “[t]his court invokes judicial
estoppel not only to prevent a pafitym gaining an advantage by taking

inconsistent positions, but also becaustgeheral consideration[s] of the orderly

~

administration of justice and regard for thignity of judicial proceedings,” and to
‘protect against a litigant playingdaand loose with the courtsMamilton, 270
F.3d at 782 (quotinRussell v. Rolfs893 F.2d 1033, 1037 (9thir. 1990)). “This
court has restricted the application diijgzial estoppel to cases where the court
relied on, or ‘accepted,’ the party’s previous inconsistent positidnat 783.
Wells has presented evidence, whioh @ourt may consider on this motign,
see, e.g.Rosal v. First Fed. Bank of Cab71 F.Supp.2d 1111,120-21 (N.D. Cal

2009), that Plaintiff voluntarily fild a Chapter 13 bankruptcy case on May 19,

93000/FR2313/01842389-3 6 CASE NO.: C\f 17-4809[-])GW(EX)
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2017 (.e., almost four monthafter Plaintiff filed this lawsuit). SeeRequest for
Judicial Notice in Support of Wells Fgo Bank, N.A.’s Motion to Dismiss the
Complaint (“RIN"), DockeNo. 8, 1 7-8 & Exhs. G-It has also argued and
presented supporting evidence of the taat Plaintiff did not schedule any claims
against Wells in connection with that bankrupt®geRJIN, 9 & Exh. |, at 9.
“The Bankruptcy Code and Rulesnpose upon the bankruptcy debtors an
express, affirmative duty to disclose all assets, including contingent and
unliguidated claims.”Hamilton, 270 F.3d at 785 (quotirBrowning Mfg. v. Mims
(In re Coastal Plains, Inc. 179 F.3d 197, 207-08 (5th Cir. 199%¢e also idat
783 (“In the bankruptcy context, a pai$yjudicially estopped from asserting a
cause of action not raised in a reorgamaplan or otherwise mentioned in the
debtor’s schedules or disclosure statementsl.”g 784 (“Hamilton is required to
have amended his disclosure statemantsschedules to provide the requisite
notice, because of the express dutiedistlosure imposed on him by 11 U.S.C.

[8] 521(1), and because both the court BHiagnilton’s creditors base their action;

Lv2)

on the disclosure statements and schedylédudicial estoppel will be imposed
when the debtor has knowledge of enouagtid to know that a potential cause of
action exists during the pendency of the bankruptcy, but fails to amend his
schedules or disclosure statements émidy the cause of action as a contingent
asset.”ld. at 784.

Given the foregoing, an attempt in tlaistion to assert Plaintiff's claims
would be clearly inconsistent withdlassertion, in Plaintiff's bankruptcy
schedules, that she had no such clabes Dzakula v. McHugl46 F.3d 399, 40
(9th Cir. 2013). As such, the firslew Hampshirdéactor is satisfied.

Unlike most situations wdre judicial estoppel undélrew Hampshires

NJ

raised, Plaintiff has not obtained a disclgaog plan confirmation. However, due|to

® Plaintiff has not opposed the RJIN.

93000/FR2313/01842389-3 7 CASE NO.: CV 17-4809-GW(EX)
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her having already filed twmore bankruptcies in the previous year, Plaintiff wj
required to move for the bankruptoyurt to continue the automatic st&eeRJIN,
10 & Exh. J; 11 U.S.C. § 362(c)(3)(A), (BYhe bankruptcy court granted the
motion with respect to the property at issue in this dseRJIN, T 11 & Exh. K,
at 2.

In Hamilton the Ninth Circuit indicated thatls holding “does not imply tha
the bankruptcy court must actually dischadgbts before the judicial acceptanc
prong may be satisfied,” but instead tHfhe bankruptcy court may ‘accept’ the
debtor’s assertions by relying on the delstoondisclosure of potential claims in
many other ways.Hamilton, 270 F.3d at 784. Specifically, it cited cases findin
acceptance where the bankruptcy ctwad lifted a stay based in part on

nondisclosure in bankruptcy schedules and lifi-stay stipulation and where the

* Section 362(c)(3)(A) and (B) read as follows:

(3) if a single or joint case is filed ly against a debtor who is an individl
in a case under chapter 7, 11, or 13, iadsingle or joint case of the debt
was pending within the preceding &ar period but was dismissed, other
than a case refiled under a chapter othan chapter 7 after dismissal und
section 707(b)—

(A) the stay under subsection (a) widspect to any action taken with
respect to a debt or property securingrsdebt or with respect to any leas
shall terminate with respect to the debtor on the 30th day after the filing
the later case;

(B) on the motion of a party in interest for continuation of the automatic
and upon notice and a hearing, the couaiy extend the stay in particular
cases as to any or alletfitors (subject to such conditions or limitations a
the court may then impose) after metiand a hearing completed before th
expiration of the 30-day ped only if the party in interest demonstrates t
the filing of the later case is in good fadh to the creditor® be stayed,;...

~—*

!

e

hal
Dr

er

e
y of

stay

e
hat

11 U.S.C. § 362(c)(3)(A), (B).
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bankruptcy court had approved thétte’s plan of reorganizatioisee id(citing
In re Coastal Plains, In¢179 F.3d 197, 210 (5th Cir. 1999) dndnaldson v.

the bankruptcy process, disrupts the flalxwcommerce and obtains a stay and th
benefits derived by listing all his assetddamilton, 270 F.3d at 785%ee also id.
(“Hamilton’s failure to list his claims against State Farm as assets on his
bankruptcy schedules deceived the bankruptcy court and Hamilton’s creditor
relied on the schedules to determine whébacif any, they would take in the
matter. Hamilton did enjoy the benefit of h@n automatic stay and a discharge
debt in his Chapter 7 bankruptcy proceeding.”).

Other courts have found the secdtelv Hampshirdéactor satisfied when
bankruptcy petitioners meregnjoyed the benefit of treutomaticstay under 11
U.S.C. § 362 in connection wiftetitions that were latelismissedSee HPG
Corp. v. Aurora Loan Servs., LL.@36 B.R. 569, 577-79 (E.D. Cal. 2010) (“Wh
the bankruptcy petitions were each ultimatigmissed, the individual plaintiffs
enjoyed the benefit of these stays, not obce twice, and, in both instances, fai
to comply with the requirement of fukhccurate disclosures. Such failure is
troubling as to both plaintiffs, but particularly in the case of plaintiff Espinosa
had filed a lawsuit against defendant Aurora prior to filing his bankruptcy
petition.”); see also Sharp v. Nationstar Mortg. LLKo. 14-CV-00831-LHK,
2016 WL 6696134, *2, 4-8 (N.OCal. Nov. 15, 2016)But see Boatright v. Auror:
Loan Servs.No. C-12-00009 EDL, 2012 WL 27928, *5-6 (N.D. Cal. July 9,
2012) (LaPorte, Mag. J.) (rejecting notitbrat receipt of automatic stay was
sufficient to show plaintiff-debtor sucesfully caused bankruptcy court to accey
his earlier position). Here, Plaintiff actually got the statendedinder 11 U.S.C.
8 362(c)(3)(B) when it otherwiseomld have expirg under 11 U.S.C.
8362(c)(3)(A). If receipt of the benefit ofdfautomatic stay isufficient to satisfy

Bernstein 104 F.3d 547, 555-56 (3ir. 1997)). “The debtor, once he institutes

D

e

s, wh

> Of

ed

who

55

Dt

the secondNew Hampshirdactor, surely the receif an extension of an
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estoppel issue at all, Plaintiff has neitltited case lawjor given reason,
explaining why this analysis is incorrect.

Plaintiff gives no indication in he&pposition that she has attempted to
amend her bankruptcy schedules, thougtblakruptcy case appears to still be
pending.See Ah Quin733 F.3d at 272, 275-76. “When a plaintiff ima$reopened
bankruptcy proceedings, a narrow excepfmrgood faith is consistent witkew
Hampshireand with the policies animatingdldoctrine of judicial estoppelld. at
272. That “narrow exception for good fditlisks “not whether the debtor’s
omission of the pending claim from thenkauptcy schedules was inadvertent of
mistaken; instead, [it asks] only whethee ttebtor knew about the claim when I
or she filed the bankruptcy schedulesl avhether the debtor had a motive to
conceal the claim.ld. at 271. Here, there is absolytao question Plaintiff knew
about the claims she raises in this@ct she filed this action several months
beforeshe filed her most-recent bankruptcy petitionAmQuin the Ninth Circuit
noted that under Circuit law, even where “a plairdébtor corrects the initial
mistake and no longer receives a benefliankruptcy court, judicial estoppel stil
applies” (where there is no aiof inadvertence or mistakeégl. at 273;see also
Hamilton 270 F.3d at 784 (holding that an initial “discharge of debt by a
bankruptcy court, under thesircumstances, is sufficieacceptance to provide a
basis for judicial estoppel, even if the discharge is later vacatddAh Quin 733
F.3d at 274 n.6 (noting that initial disrge of debt may not be a sufficient

or mistake).
As to the thirdNew Hampshiréactor, Plaintiff clearly would “derive an

unfair advantage or impose an unfair detriment on the opposing party if not

estopped.” She would be able to nadvance claims against Defendants — with

93000/FR2313/01842389-3 10 [ ﬂ)
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otherwise-expiring automatic stay wouldfsze. Having not addressed the judicial

advantage to the plaintiff debtor wherbétcircumstances are materially differept”

from those present iHamilton, i.e. where there is a demonstration of inadvertence
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Wells being one of the creditors in HEnkruptcy — that she had informed the
Bankruptcy Court did not exigbermitting her an unfair advantage a visher
creditors.

Given the foregoing, the Court has no needonsider any of the arguments
Wells raises in its motion or that NBS raises in its joirdEne Court will grant
the motion to dismiss, without leave to amend.

ACCORDINGLY:

IT IS THEREFORE ORDERED:

1. Plaintiff's “Request td(Remand” is denied.

2. Wells Fargo’s Motion to Dismiss the complaint is dismissed without

leave to amend.

A, 4f—
DATED: September 13, 2017 v adi
GEORGE H. WU, U.S. DISTRICT JUDGE

®In reaching the decision in this mattire Court is familiar with the decision in
Sadlowski v. Michaels Stores, In672 Fed. Appx. 729 (9th Cir. 2016). Howeve
that decision is “unpublished” ankdence, has no precedential valBeeU.S. Ct.
of App. 9th Cir. Rule 36-3. Furthahe facts of that case are clearly
distinguishable from those in this actidtinally, this Court’s application of law
pursuant to th&lew Hampshirease and its progeny are consistent with the

-

analysis inSadlowski.

93000/FR2313/01842389-3 11 CASE NO.: C\f 17-4809[-])GW(EX)
PROPOSE ORDER



ANGLIN FLEWELLING RASMUSSENCAMPBELL & TRYTTEN LLP

© 00 N o o A~ W DN PP

N DD D N DD DNNMNDNNDNNPFPE P PP PP PP PR
0o N o o~ W N P O O 00N O 0o b WODN O

CERTIFICATE OF SERVICE

~ 1, the undersigned, declare that | amme age of 18 and am not a party|to
this action. | am employed in the City Pasadena, Catifnia; my business
address is Anglin, Flewelling, Rasmuss€am bell & Trytten LLP, 301 N. Lake
Ave, Suite 1100 Pasadena, CA 91101-415
On the date below, | served apy of the foregoing document entitled:
[PROPOSED] ORDER

on the interested parti@s said case as follows:

Served By Means Other than Served Electronically Via the
Electronically Via the Court’'s Court’'s CM/ECF System
CM/ECF System
_ Attorneys for Defendant
Plaintiff, Pro Se NBS Default Services, LLC:
. Nabeel Zuberi, Esq.
Lilia Nuno BUCKLEY MADOLE, P.C.

4172 Woodlawn Ave. 301 E. Ocean Dr., Suite 1720
Los Angeles, CA 90011 Long Beach, CA 90802

Tel: (323) 273-6437 Tel. | Fax: (562) 983-5363

nabeel.zuberi@buckleymadole.com

BY MAIL: | am readily familiar with the firm’s practice of collection and
Brocessmtt:; correspondence by mailingnder that same practice it would
e deposited with U.S. Postal Servisethat same day with postage fully
prepaid at Pasadena, California in tindinary course of business. | am
aware that on motion of the party sedy service is presumed invalid if
postal cancellation date postage meter date is nedhan one day after
date of deposit for mailing in affidavit.

=

| declare under penalty of perjury under the laws of the United States g
America that the foregoing is true and correct. | declare that | am employed |n
the office of a membesf the Bar of this Court, at whose direction the service
\évglic,?made. This declaration is executeBasadena, Califora on September 12|

Carol Goodwin /sl Carol Goodwin
(Type or Print Namg (Signature of Declarant)
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