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United States District Court
Central Bistrict of California

LIZA ARABIAN, as an individual, oh Case No. 2:17-cv-05410-ODW-PLA
behalf of herself, all others similarly

situated, and the general public ORDERGRANTING DEFENDANT'S
Plaintiff MOTION TO DISMISS, WITH

! LEAVE TO AMEND [19]
V.

THE ORGANIC CANDY FACTORY, a
business entity, form unknown; and
DOES 1 through 10, inclusive,

Defendant.
l. INTRODUCTION
On July 7, 2017, Plaintiff Liza Arabian filed this action against Defendant

Organic Candy Factory for various statedafederal consumer protection clain
(Compl. 11 57-167, ECF No. 1). Onpsamber 20, 2017, Dendant moved to
dismiss Plaintiff's Complaint. (Mot., ECNo. 12.) On October 11, 2017, Plaint
filed a First Amended Complaint (“FAC” and the Court denied Defendant’s fir
motion to dismiss, as moot on October 2817. (FAC, ECF No. 16; Order, ECF N
17.) Defendant now moves tdismiss Plaintiff's FAC, in its entirety, on sevel
bases. (Mot., ECF No. 12.) Foretihheasons discussed below, the CG&RANTS

'he Organic Candy Factory et al Dod.
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Defendant’s Motion to Dismissyith leave to amend"
. FACTUAL BACKGROUND

Defendant manufactures and markets giyncandies called, Gummy Cub
(FAC 1 2.) Plaintiff alleges a consumgass action relating t®efendant’s illegal
and deceptive practices of misreprdsen that its products include peac
boysenberry, blackberry, andspberry ingredients(FAC Y 26-27, ECF No. 16
Plaintiff is a citizen of Calidrnia and wishes to represennational class, along wit
two California subclasses of consumevbo purchased Defendss bear-shapeg
gummy candy (collectively, “Class ¢ttucts” or “Gummy Cubs”). I4. 11 6, 28.)

Plaintiff claims that, on or about Ma&8, 2017, she purchased a bag of Gum
Cubs from a Coffee Beata Tea Leaf store in Glendale, Californiald.(11 2, 20.) On
the front of the packagender the words “Organic Gummy Cubs,” are the wordg
cubilicious mix of Boysenberry, Blackbg & Raspberry” and “Like biting into &
cubilicious Peach.” I€., Fig. 1) In addition, the front of the package included 1{
phrases: “Organic Gummy Cubs,” “100%tamin C per Semng,” “Think Better
Candy,” and “Nothing Artificial Ever.” Ifl. § 32, Fig. 1.) Plaintiff claims sh
purchased the Gummy Cubs while belwgy that they contained boysenberi
blackberry, and raspberry ingredis (“Real Ingredients”). Id. T 21.)

The back side of Gummy Cubs’ packaging provides a list of ingredients, \
does not include boysenbertylackberry, or raspberfy. (Defendant’'s Request fo

! After carefully considering the papers filedsupport of the Motion, the dlirt deemed the matte
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.

2 Defendant requests thaetfCourt take judicial notice of theblels on the backf the Gummy Cubs
package. (RJN, Ex. A, ECF No. 21.) The Cauents Defendant’s request and takes notice of
back of the Gummy Cubs’ package.] because these documents/images are referred to i

Complaint. (FAC 11 2-5, 38Rarrino v. FHP, Inc, 146 F.3d 699, 705 (9th Cir. 1998) (“A distri¢

Court ruling on a motion to dismiss may consideicuments whose contsnare alleged in g
complaint and whose authenticity no party questitmg which are not physically attached to t
[plaintiff's] pleading.”) (internal quotation markanitted). In addition, “[c]ourts addressing motio
to dismiss product-labeling claims routinelykda judicial notice of images of the produ
packaging.” Kanfer v. Pharmacare US, Incl42 F. Supp. 3d 1091, 1098-99 (S.D. Cal. 20
(citations omitted).
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Judicial Notice (“RJIN”), Ex. A, ECF No. 21.Rather, the ingredients list on the back

of the package states “Natural Flavors.ld.Y Defendant claims that “Natural

Flavors” includes boysenberry, blackberry, and raspberry. (Mot. 2.)

Subsequent to her purchase, Plffintlearned about the lack of Real
Ingredients in Gummy Cubs.” (FAC § 22.) ®ry 31, 2017, Plaintiff sent a letter {o

Defendant, advising that she had purchaséag of Gummy Cubs and was deceiyed

into believing the Gummy Cubs contained Real Ingredientd. (22.) Plaintiff
alleges that—had Defendant not misrepresgthat the Gummy Cubs contained R

Ingredients—Plaintiff would not have mivased them and would have purchased

other products that contain real frudr berry ingredients from Defendant
competitors. Id. 1 23.)

Plaintiff's FAC alleges claims for: bach of express warranty (Count I), breach

of implied warranty (Count Il), breacbf contract (Count Ill), common law frau

d

(Count 1V), intentional misrepresentation (Count V), negligent misrepresentatior

(Count VI), violation of the CalifornilConsumer Legal Remes Act (“CLRA”),
Civil Code § 175t seq (Count VII), violation of tle California Unfair Competition
Act (“*UCL"), Business ad Professions Code § 172@2,seq (Count VIII), violation
of the California False dvertisement Law (“FAL”), Bsiness Professions Code

17500,et seq (Count 1X), and quasiaentract/restitution/unjust enrichment (Count X).

(See generalf*AC.)

Defendant moves to dismiss Plaintiff's EAin its entirety, on several grounds.

(SeeMot.)
lll.  LEGAL STANDARD
A court may dismiss a complaint pursuam Federal Rule of Civil Procedur
12(b)(6) for lack of a cognizable legal theayinsufficient fact pleaded to suppot
an otherwise cognizable legal theoralistreri v. Pacifica Police Dep/t901 F.2d
696, 699 (9th Cir. 1988). To survive a oo to dismiss, a complaint need on
satisfy the minimal notice pleading requirembs of Rule 8(a)(2)—a short and pla
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statement of the claim.Porter v. Jones319 F.3d 483, 494 (9th Cir. 2003). TI
factual “allegations must be enough to eass right to relief above the speculati
level.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). That is, the compla
must “contain sufficient factlianatter, accepted as true,dtate a claim to relief tha
is plausible on its face.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (intern
guotation marks omitted).

The determination of whether a complasatisfies the plausibility standard is

“context-specific task that requires theviesving court to draw on its judicial

experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk “factual allegations set fdntin the complaint . . . a

true and . . . in the light mogivorable” to the plaintiff.Lee v. City of Los Angeles

250 F.3d 668, 688 (9th Cir. 2001) (intermpotation marks omitted). But a cou
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need not blindly accept conclusory allegas, unwarranted deductions of fact, and

unreasonable inference§prewell v. Golden State Warrigrd66 F.3d 979, 988 (9tl
Cir. 2001).

Accusations of fraud require a heighed particularity in pleadingSeeFed. R.
Civ. P. 9(b). Federal Rule of Civil Prat@re 9(b) establishes that an allegation
“fraud or mistake must state with partiatity the circumstances constituting frauc
The “circumstances” required by Rule 9dre the “who, whatwhen, when, where
and how” of the fraudulent activityCafasso v. Gen. Dynamics C4 Sys.,,I1687 F.3d
1047, 1055 (9th Cir. 2011). In addition, tHeegation “must set forth what is false (
misleading about a statemend why it is false.” Id. This heightened pleadin
standard ensures that “akgions of fraud are specifienough to give defendant
notice of the particular misconduct which lkeged to constitute the fraud charged
that they can defend against the charge angusbtleny that they have done anythi
wrong.” Semegen v. Weidnet80 F.2d 727, 731 (9th Cir. 1985).

Generally, a court should freely give leato amend a complaint that has be
dismissed, even if not requested by the paBeeFed. R. Civ. P. 15(a),.opez v.
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Smith 203 F.3d 1122, 1130 (9th Cir. 2000) (eenc). Howevera court may deny
leave to amend when it “determines that @aiegation of other facts consistent wi
the challenged pleading could not possibly cure the deficien8chreiber Distrib.
Co. v. Serv-Well Furniture Co306 F.2d 1393, 1401 (9th Cir. 1986).
IV. DISCUSSION

Defendant moves to dismiss PlainsffFAC on several grounds: (1) failure
state a claim; (2) lack of standing to pugsentitlement to relief; and (3) lack ¢
standing to pursue claims on b#lad a national class. SeegenerallyMot.)
A. Failure to State a Claim

The heightened pleading standard of Redb) of the Federal Rules of Civ

Procedure applies to “averments of fraud” Ihcavil cases in federal district court.

SeeFed. R. Civ. P. 9(b). Theinth Circuit has specificalleld that Rule 9(b) applie
to claims for violation of the UCL, FALgr CLRA that are grounded in frauearns

v. Ford Motor Co, 567 F.3d 1120, 1125 (9th Cir. 200®ess v. Ciba-Geigy Copt.

USA 317 F.3d 1097, 1103-06 (9th Cir. 2003). Plaintiff argues that Rule 9(b) dos
apply to her claims for Breach of ExggeeWarranty, Breach of Implied Warrant

Breach of Contact, and Unjust Enrichmebécause these allggmans describe nony

fraudulent conduct. (Opp’'n 4-ECF No. 23.) To support this assertion, Plain
cites to Ninth Circuit precedent stating, Hg rule does not reqei that allegationg
supporting a claim be stated with partemly when those allegations describe ng
fraudulent conduct.”Vess 317 F.3d at 1104. Howevehis language only refers t
cases in which “a plaintiff [] choose[s] ntd allege a unified course of fraudule
conduct in support of a claim.”ld. This does not apply to cases in which “
plaintiff [] allege[s] a unified course of fraudulent conduct and r€l[@ntirely on that
course of conduct as the basis of a claiin. that event, the claim is said to
‘grounded in fraud’ or to ‘sound in fraud'. . . Id. at 1103.

Here, all claims arise from the ifiad course of conduct: Defendan
fraudulently misrepresenting that its products contain Real Flavors. (FAC 11 2(
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Although fraud is not an element of somé the claims, Plaintiff alleges tha
Defendant has engaged in a unif@dirse of fraudulent conductld(); see Vess317
F.3d at 1104. Therefore, all ten claimy®e grounded in fraud, and subject to R
9(b)’s heightened pleading requirement.

“In alleging fraud or mistake, a pgrtmust state with particularity th
circumstances constituting fraud or mistak&éeFed. R. Civ. P. ). To satisfy the
pleading requirements of Rule 9(b), a cdanmt must plead “the who, what, whei
where, and how’ of # misconduct charged.”Vess 317 F.3d at 1106 (quotin
Cooper v. Picket137 F.3d 616, 627 (9th Cir. 1997))n addition, the allegation
“must set forth what is false anisleading about a statement, amby it is false.”
Cafasso0637 F.3d at 1055 (emphasis added} is'lwell settled thatraud allegations
based on ‘information and belief’ do not satigife particularity requirement of Rul

9(b) unless the complaint sets forthetliacts on which the belief is founded.

Comwest, Inc. v. Am. Operator Servs., Iii65 F. Supp. 1467, 1471 (C.D. Cal. 199
(internal quotation marks and citations omitted).

Fraud allegations require ightened pleading “because accusations of fraud
considered especially damaging.Apumac, LLC v. Flint Hills Int)] No. CV 14-
07447-AB (VBKx), 2015 WL 13306128, at *8 (C.D. Cal. Feh. 2015). “By
requiring the plaintiff to allege the whwhat, where, and when of the alleged fra
the rule requires the plaintiff to conductpee-complaint investigation in sufficien
depth to assure that the charge of fraudeisponsible and supported, rather t
defamatory and extortionate Ackerman v. Nw. Mut. Life Ins. C4.72 F.3d 467, 46¢

(7th Cir. 1999). “It also prevents tHding of a complaintas a pretext for the
discovery of unknown wrongs and proteptstential defendants . . . from the har

that comes from being charged witte commission of fraudulent actsSemegen v
Weidner 780 F.2d 727, 731 (9th Cir. 1985).

In the FAC, Plaintiff alleges that, “[gsequent to her purchase, [Plainti
learned abouthe lack of Real Ingredients in @my Cubs.” (emphasis added) (FA
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1 22.) These are the type of conclusdiggations that Rule 9(b) was designed
prohibit. Plaintiff does not adequatelyt $eurth why the statements on the packag
of the Class Products are false, how shenksthey were false, or when she learr
they were falseCafasso637 F.3d at 1055. Stating that Plaintiff “learned about” v
the packaging labels werdda lacks the particularity & Rule 9(b) requiresid.

In addition, Plaintiff does not clainto have undertaken a pre-compla
investigation into why the statements oe prackaging of the Class Products are fa
to assure that the charges of fraud are support&ke @eneralhFAC.) “This
[heightened pleading standam}empts to protect defendants from the harm that
come to their reputations or to their goakllwhen they are charged with wrongdoin
[I]t has been said [that the requiremeisthecessary to safeguard potential defends
from lightly made claims charging the commassbf acts that involve some degree
moral turpitude.” Macchiavelli v. Shearson, Hammill & Cd84 F. Supp. 21, 2§

(E.D. Cal. 1974) (quoting Wrighand Miller, 5A FededaPractice and Procedur¢:

Civil 8§ 1296 (3d ed.)). Defendant’s reputation may be harmed fhe allegation of
fraud; both retailerand consumers may be unwillirg less inclined to purchas
products from a business that is being ghdrof unlawful “acts that involve som
degree of moral turpitude.ld.

Each of Plaintiff's ten claims relgpn her claim that Defendant’s packagi
contains false statements, and those allegatmust be pleaded with particularit
(Compl. 11 64 (Express Warranty), 72 (Imgli¢/arranty), 81 (Breach of Contract
92 (Fraud), 101 (Intentional Mliepresentation), 110 (Negligent Misrepresentati

121 (CLRA), 132 (UCL), 154 (FAL), and 160 (@si Contract/Restitution/Unjus

Enrichment));see Vess317 F.3d at 1106. Plaintiff did not adequately plead |
Defendant’s statement was fraudule@afasso637 F.3d at 1055. Accordingly, th
Court GRANTS Defendant’s Motion, with respect to all claimsjth leave to
amend The Court analyzes the partiesmaning arguments below, to the exte
they will be raised again in a subsequeomplaint, and motion to dismiss.
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B. EconomicHarm

Defendant argues that Plaintiff failsabege cognizable enomic harm for two
reasons: (1) Plaintiff mistakenly alleg¢hat the Gummy Cubs she bought had
value, and (2) Plaintiff has failed to pteéacts demonstrating that the Gummy Cu
she bought are worth less than what she paid for them. (Mot. 9-12). Plaintiff
she is not asserting two legal theorieseobnomic harm, asated by Defendant, bu
rather is asserting a generaluest for restitution, as fieed by the Ninth Circuit.

(Opp. 7-8);Pulaski & Middleman, LLC v. Google, In@802 F.3d 979, 988 (9th Cir.

2016) (citations omittedkert. denied136 S. Ct. 2410 (2016).

Generally, “[r]estitution is ‘theeturn of the excess of what the plaintiff ga|
the defendant over the value of what the plaintiff receivetti:"at 988 (citingCortez
v. Purolator Air Filtration Prod., Cq.23 Cal.4th 163, 174 (2000)). There are t

purposes of restitution: “to restore the @efded party to the gdion he would have
had absent the fraud,” ana ‘deny the fraudulent partyny benefits, whether or ng

for[e]seeable, which derivbom his wrongful act.”” Id. Where there has been

wrongful act, the measure afaovery “is the value of the property at the time of|i

improper acquisition . . . .'Id. (citation omitted). The Ninth Circuit further explain
in cases of product misrepresentation inc¢betext of standing, “restitution is basg
on what a purchaser would have paidtts time of purchase had the purcha
received all the information.1d. at 989.

In calculating damages for restitution, li@ania law “requires only that som
reasonable basis of computation of dgesa be used, and the damages may
computed even if the resuktached an approximation.Marsu, C.V. v. Walt Disne)
Co, 185 F.3d 932, 938-39 (9th Cir. 1999). “[T]he fact that the amount of da
may not be susceptible of exact proof orynb@ uncertain, contingé or difficult of
ascertainment does not bar recoverig’ at 989.

Plaintiff adequately pleaded facts ddishing her claim tat the Gummy Cubs

she bought were worth less than what shiel par them. “[T]he focus is on thg
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difference between what was paid and wahe¢asonable consumer would have paigd at

the time of purchase without the didulent or omitted information.”ld. at 989.

Plaintiff alleges that she and the putatil@ss members would not have purchased, or

would have paid less for, Defendant’s products had they krabweut the lack of Reg
Ingredients. (FAC 11 23, 41.) In additidPaintiff states that, absent Defendant’s
misrepresentation, she would have purchasthér specific products, such as thgse
from Annie’s, Black Forest, dritter Sport, which either aluded Real Ingredients, ar
did not include the Real Ingredients, lmatst less than Defendigs products. (FAC
19 47-50.) Plaintiff sufficiently pleaded a reasonable basis of computation
damages with regartd her purchase of the Gummy Cub&ccordingly, Plaintiff has
adequately pleaded economic harm.

C. Standingto Pursue Injunctive Relief

Defendant argues that the Court shoukhudss Plaintiff's claims for injunctive
relief because she has already “learned tinh tr cannot suffer the same harm again,
and thus lacks Article Ill standing to pursmgunctive relief. (Mot. 12—14.) Plaintiff
principally argues that, although she hasredrof the truth, she has sufficiently
pleaded that she will likely purchaseet@lass Products in the futureéSe@Opp'n 11—
13))

The Article Ill doctrine of standing geires the three weknown “irreducible
constitutional minim[a],” injury-infact, causation, and redressabilityugan v. Defs.
of Wildlife, 504 U.S. 555, 560 (1992). A Plaintifeérs the burden of proving there
an injury-in-fact that is “concrete, paniarized, and actual or imminent; fairly

IS

traceable to the challenged actiondaedressable by a favorable rulingVlonsanto

Co. v. Geertson Seed Farnx61 U.S. 139, 149 (2010). To demonstrate standing for

injunctive relief, the threat of injury mube “actual and imminent, not conjectural |or
hypothetical.” Summers v. Earth Island Ins655 U.S. 488, 493 (2009). Whefe
standing is premised solely on the thredHt repeated harm, a plaintiff mu:
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demonstrate “a sufficient likelihood that vl again be wrongedh a similar way.”
City of Los Angeles v. Lyord61 U.S. 95, 102 (1983).

The Ninth Circuit has held “that agmiously deceived consumer may ha
standing to seek an injunction against daslvertising or labeling, even though t
consumer now knows or suspects that tteedising was false at the time of tk
original purchase,” because tbensumer can suffer the threat of future harm the
“actual and imminent, not cagtural of hypothetical.”"Davidson v. Kimberly-Clark
Corp, 873 F.3d 1103, 1115 (9th Cir. 201%ymmers555 U.S. at 493. “[T]he three
of future harm may be theonsumer’s plausible allegatis that she might purchag
the product in the future, despite the faclvas once marred byl advertising or
labeling,” as she may reasdabelieve the company hasice improved the produc
Davidson 873 F.3d at 1115ee, e.g., Richardson v. L'Oreal USA, |91 F. Supp.
2d 181, 194-95 (D.D.C. 2013). The Ninth Citas “not persuaded that injunctiv,
relief is neveravailable for a consumer who learns after purchasing a product th
label is false.” Duran v. Creek No. 3:15-cv-05497-LB2016 WL 1191685, at *7
(N.D. Cal. Mar. 282016) (emphasis added).

Here, Plaintiff alleges that sh&and the Class Mendrs will never know
whether candy they are purchasing from Calrdgtory has Real Ingredients based
the packaging of the produfnd] will likely purchase ClasProducts in the futurg

from Candy Factory[,] if Cles Products contain the Reagtedients as represented.

(FAC 1 51.) At this stage of the proceedings the Court is required to presun
truth of Plaintiff's allegations rad construe them in her favorDaniels-Hall v.

National Educ. Ass’n629 F.3d 992, 998 (9th Cir. 2010). Based on the FAC, Plai
adequately alleged that shecés an imminent or actualréat of future harm due t
Defendant’s false advertrsy or labeling. (FAC { 51.) Plaintiff has alleged ar
intention to purchase Gummy Cubs in the futuréd.) ( Additionally, Plaintiff has
alleged that she “will neer know whether candy [she] is purchasing from Ca
Factory has Real Ingredients.ld( Therefore, Plaintiff has established Article
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standing to assert a claim for injunctive reli€ee Clapper v. Amnesty Intern. US§

568 U.S. 398, 409 (2013).

D.  Standingto PursueClaims On Behalf of a National Class
Defendant argues that Plaintiff lackarsling to pursue California state clair

on behalf of national classtMot. 14-15.) In opposition, Plaintiff principally argus

that this challenge is premature and sobé addressed at the class certificat

stage. (Opp’'n 13.)

This Circuit is split on whether a detamation of what claims can be broug
on behalf of a California or nationwad class should be deferred until clg
certification or decided at the pleading stage, with numerous opinions tacklin
iIssue at class certificatiorbee Forcellati v. Hyland’s Inc876 F.Supp.2d 1155, 115
(C.D. Cal. 2012) (“[I]t would be prematute speculate about whether the differer
in various states’ consumer protectiaws are material in this case.”{5rodzitsky v.
Am. Honda Motor Co 2013 WL 690822, at *1, 10 (C.D. Cal. Feb. 19, 20
(denying motion to strike nationwide class allegations, noting “fdfgfendant has
yet to file an answer and discovery hast yet begun; given the early stage of {
proceedings . . . it is premature to detemmiihthis matter should proceed as a cl;
action.”); Clancy v. The Bromley Tea C@013 WL 4081632, at *7 (N.D. Cal. Aug
9, 2013) (“Rather, such a fact-heavy ingushould occur during the class certificatig
stage, after discovery.”)alencia v. VolkswageGroup of America, In¢.2015 WL
4760707, at *1 (N.D. Cal. Aug. 11, 2015 hether California law differs from thg
laws of other states in a wélyat is material to this lit@tion is not a proper inquiry 3
the pleading stage.”).

The Ninth Circuit indicated that coudfould not hold that “nationwide class
are, as a matter of law, uncertifiable undzalifornia’s consumer protection law
which is unsurprising given the case-specific nature of choice-of-law ana
Forcellati, 876 F.Supp.2d at1159 (citiddazza v. American Honda Motor Compatr
Inc., 666 F.3d 581(9th Cir. 2012) More importantly, Mazza[(like many other
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choice-of-law decisions)] undertook a class-wide choice-of-law analysis at the| clas
certification stage, rather thahe pleading stage . . . .Forcellati, 876 F.Supp.20
at1159.

Such a detailed choice-of-law analydiges not belong at the pleading stagg of

litigation. See In re Clorox Consumer LitigatioB94 F.Supp.2d 1224, 1237 (N.D.

Cal. 2012) (“Since the partigsave yet to develop a factual record, it is uncl
whether applying different state consumeotpctions statues could have a mate
impact on the viability of Plaintiff[']s claini§. Therefore, the Court finds Defenda

is premature in its challenge of Plaintifsanding to bring California state claims on

behalf of a national class.
E. Economic Loss Doctrine: Cemmon Law Fraud, Intentional
Misrepresentation, and Negligat Misrepresentation Claims

Defendant argues that the economic Idestrine precludes Plaintiff's claim

par
rial

5

for common law fraud, intentional misreprasaion, and negligent misrepresentation

under California law. (Mot. 15-16.) Plaintiff argues that because she alleges tf
contract was fraudulently induced, under Cafifarlaw, she is permitted recovery
tort damages in a contracase. (Opp’n 15-16.)

“The economic loss rulgenerally bars tort claims for contract breach
thereby limiting contracting paes to contract damages."United Guar. Mortg.
Indem. Co. v. Countrywide Fin. Coy60 F.Supp.2d 1163, 1180 (C.D. Cal. 200
The rule “prevents the law of contraaidathe law of tort from dissolving into on
another.” Robinson Helicopter Cov. Dana Corp. 34 Cal.4th 979 (2004). B)
preventing tort claims where tleeis a breach of contract dispute, “the rule encoura
parties to reach a mutually teficial private bargain.”United Guar. Mortg. Indem
Co, 660, F.Supp.2d at 1180. Limiting the ogery in breach of contract cases
breach of contract damages enables the gadienore easily “estimate in advance 1
financial risks of their enterprise.’Freeman & Mills, Inc. v. Belcher Oil Coll
Cal.4th 503, 515 (1995).
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The economic loss rule does have exceptioBse of which, Plaintiff cites in
Robinson 34 Cal.4th at 1180, which held that California law permits common
fraud, intentional misrepreseatiton, and negligent misregsentation claims, despit
only alleging economic loss(Opp’n 15.) InRobinsonthe California Supreme Cou
pointed to several exceptions to the econdoss rule, including “\were the contrac
was fraudulently induced.1d. (citation omitted) (citinderlich v. Meneze21 Cal.4th
543, 551 (1999)). “[l]n[this exception], the duty that gives rise to tort liability
either completely independent of the contract or arises from conduct which is
intentional and intended to harmErlich, 21 Cal.4th at 552 (citation omittedyee

law
e
't

S
b bot

also Harris v. Atlantic Richfield Cp141 Cal.App.4th 70, 78 (1993) (“when one party

commits a fraud during the contract fornoatior performance, the injured party m
recover in contract and d’) Generally, “[clonductamounting to a breach g
contract becomes tortious only when it alsalates an independent duty arising fra
principles of tort law.” Applied Equip. Corp. V. Litton Saudi Arabia Ltd.Cal. 503,
515 (1994);see also Erlich21 Cal.4th at 551 (“An omission to perform a contr
obligation is never a tort, unless that onossis also an omission of a legal duty.”).

Where both contract and tort principleave been violated, California cour
hold that “contract remedies do not agkl the full range of policy objective
underlying the [tort] action."Lazer v. Superior Courtl2 Cal.4th 631, 646(1996). “I
pursuing a valid fraud action, plaintifideances the public tarest in punishing
intentional misrepresentatioasd in deterring such misreprasations in the future.’
Id. at 646 (citations omittedgeealso Robinson34 Cal.4th at 991[C]ourts will
generally enforce the breach of a cantual promise through contract law, exce
when the actions that constitute the breaddlate a social gy that merits the
Imposition of tort remedies.” (citations omittedfpley v. Interactive Data Corp47
Cal.3d 654, 683 (1988itations omitted)“Whereas contract actis are created t(
enforce the intentions of the parties to #ygeement, tort law is primarily designed
vindicate social policy.”).
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Defendant cites thi€ourt’s ruling inln re Trader Joe’s Tuna Litigwhich is

distinguishable from this case. There, @wurt rejected the plaintiff's claim based ¢n

the economic loss rule because the mifii failed to dlege any fraudulent

inducement, resulting in harm aside frahe economic loss. No. 2:16-cv-0137|1-

ODW (AJWKx), 2017 WL 4442918, at *1(T.D. Cal. Oct. 3, 2017)See In re Tradel
Joe’s Tuna Litig.Docket, No. 2:16-cv-01371, Mot. 21, ECF No. 63.) In contr
here, Plaintiff argues that her claims fa@ommon law fraud, intentiong
misrepresentation, and glent misrepresentatioshould survive because they 4
based on injury related to her being fraudulently induced to enter the contract. (
15-16.)

“One circumstance in which courts haweitinely recognizethe availability of
both a fraud and a contract action is whanearty contends th&ie was fraudulently
induced to enter into a contract tr continue performing thereunder.Bullard v.

Wastequip, In¢.No. CV 14-01309-MMM (SSx)2014 WL 10987394, at *8 (C.D.

Cal. Sept. 11, 2014}%ee, e.qg.Erlich, 21 Cal.4th at 551-52;azar, 12 Cal.4th at 645
(quoting Campbell v. Birch19 Cal.2d 778, 791 (1942) (“[l]t has long been the 1
that where a contract is secured by fraadtlrepresentation, the injured party m
elect to affirm the contract and sue for the frauddgpsta v. Astqrl20 Cal.App.4th
596, 603 (2004) (citations omitte (“An action for promissory fraud may lie whereg
defendant fraudulently induces the plaintiffeioter into a contractln such cases, th
plaintiff's claim does not depend upon whetllee defendant’s promise is ultimate
enforceable as a contract. itlis enforceable, the [plairifj . . . has a cause of actio
in tort as an alternative at least, and ppghin some instances in addition to his cal
of action on the contrag}; Harris, 14 Cal.App.4th at 78 (“Foexample, when ong
party commits a fraud during the contraatnfi@ation or performance, the injured paf
may recover in contract and tort.”).

This is precisely the nature of Plaffis allegations. The FAC alleges th;
Defendant fraudulently induced Plaintiff to enteto contract for the purchase of t

14

ASt,

Opp

ule
ay

D

ly
N
use

\1%4




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

Gummy Cubs, by affirmatively misrepreseig the Class Products to contained R
Ingredients. (FAC 11 4-86-91, 95-100, 104-109.) aitiff alleges Defendan
committed a fraud during the contract formatand, therefore, has properly elected

recover in contract and tortSee United Guar. Mortg. Indem. C660 F Supp. 2d af

1188 (quotingLazar, 12 Cal.4th at 645) (“[I]t hasohg been the rule that where
contract is secured by fraudulent representation, the injured rpastyelect to affirm
the contract and sure for fraud.”). Therefdhe Court finds Plaintiff’s tort claims fo
common law fraud, intentional misrepreseiota, and negligent misrepresentation :
not barred by the economic loss rule.
F. Implied Warranty

Defendant argues that Plaintiff's ifrged warranty claim should be dismisss

because the Class Products “provide[] &ominimum level of quality,” (Reply 12);

Viggiano v. Hansen Natural Cor®44 F. Supp. 2d 87896 (C.D. Cal. 2013)), wert¢
safe for consumption (Reply3); and were not “contaminat®r contain[ing] foreign
objects.” (Reply 13)Viggiang 944 F. Supp. 2d 877, 897. aRitiff contends that sh¢
has stated a claim for breach of the inghhearranty because in addition to a prod
being suitable for its inteled use—to eat—the implied warranty provides that
product “pass without objection in theatle under the contract description,” C
Comm. Code § 2314(2)(a), and “conform to pmemises or affirmations of fact mag
on the container or label if anyld. § 2314(2)(f).

In analyzing the “passing without objection in the trade” requirement, “[c]rU
to the inquiry is whether the product comhed to the standard performance of |i

products used in the trade. This detmation may depend aestimony of persons

familiar with the industry standards and logahctices and is a question of fac
Pisano v. American Leasing46 Cal.App.3d 194, 198 (198@)itation omitted). In
the FAC, Plaintiff alleges the GummyulBs “were not the same quality as thg
generally accepted in the trade, becaot®er local and national businesses sell

similar products either use Real Ingredsent the products that have [similalr]
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statements . . . or refrain from using such statements on the packaging of produ
lack Real Ingredients.” (FAC § 73.) Thus, Plaintiff has adequately allegeg
Defendant’s products did not comply withe standards of quality, so as to pd
without objection in the trade under the contract description.

In analyzing the requirement to “confoffm$ the promises or affirmations
fact made on the container or label,heoduct may be unmdnantable based on
showing that the factabout the product did nohatch the representatioms the
container or labelSee Hauter v. Zogart§d4 Cal. 3d 104, 117-18 (1975) (affirming
judgement for breach of implied warramty merchantability where a golf trainin
device did not “live up to the statement oe ttarton that it is ‘Completely Safe Be
Will Not Hit Player.”). Here, Plaintiffalleges that the Class Products “did r
conform to the affirmations of fact mady Candy Factory in its labeling of Clas

Products” because they did not contain thalRegredients listed on the container.

(FAC 11 26, 44.) For the above-mentionedsons, Plaintiff has sufficiently stated
claim for breach of implied warranty.
V. CONCLUSION

For the foregoing reasons, the CoO@RANTS the Defendant’'s Motion tg
Dismiss, with leave to amend (ECF No. 19.) To the extent Plaintiff wishes
amend her Complaint, shmust do so beforApril 10, 2018 Plaintiff must also
lodge a redlined copy of any amendedngtaint for the Cour and Defendant’s
review.

IT IS SO ORDERED.
March 19, 2018

p # i
Y 707
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE

16

ctst
tha
NSS

f
a

)




