IV Solutions, Indgl v. Empire HealthChoice Assurance, Inc. et al Dog. 15
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10
11 UNITED STATES DISTRICT COURT
12 CENTRAL DISTRICT OF CALIFORNIA
13
14
IV SOLUTIONS, INC., a Chf ornia Case No. 2:17-cv-05615-ODWKS
15 lcorporation,
16 Plaintiff, ORDER GRANTING
17 DEFENDANT’S MOTION TO
V. DISMISS PLAINTIFF'S
18 COMPLAINT [10]
EMPIRE HEALTHCHOICE _ _
19 IASSURANCE, INC., a corporation doing
business as Empire Blueross Blue Shield;
20 [and Does 1 through 10, inclusive,
21 Defendds.
22 . INTRODUCTION
23 This action arises out of claims for fraud, breach of contract, and open|boo
24 || account related to the administration of cieal services. Plaintiff IV Solutions
o5 || Initiated this action in the Los Angelesothty Superior Court on June 23, 2017.
26 || (Exhibit 1, ECF No. 1-2.)Defendant Empire HealthClea Assurance, Inc., removed
27|l the case to federal court on July 28, 20{Motice of RemovalECF No. 1.) Before
2g || the Court now is Defendant’s Motion to Dim® Plaintiff's Complaint. (Mot., ECK
1
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No. 10.) For the reasons discussed below, the GBRANTS Defendant’s Motion
andDISMISSES Plaintiff's Complaint without prejudicé.
ll.  FACTUAL BACKGROUND 2

Plaintiff is a home infusion pharmadypat provided medical services
Defendant’s insured, M.M. (See generallfCompl., Exhibit 1, ECF No. 1-2.) Afte
being diagnosed with hypogammaglobulinemia, Dr. Karo Arzoo, one of Defenc
in-network physicians, prescribed M.M. dorgent administration of intraveno
immunoglobulin” (“IVIG”). (Id. § 11.) M.M. was referretb Plaintiff because it waj
the only provider able to promptly mxhister the IVIG treatments.d; § 13.)

Plaintiff first provided M.M. IVIGtreatments on Febroa?25, 2011, which
Defendant subsequently authorizetd. [ 14—15.) According to Plaintiff, on Marg
15, 2011, Defendant again authorized PI#indi provide the IVIG treatments for th
dates of service March 1, 2011-June 1, 201M. 9 15.) On February 20, 2012
Defendant authorized Plaintiff to treat ML. for a year—February 25, 2012—Februs
25, 2013. Id.) Plaintiff alleges that during eaeuthorization Defendant represent
that it would pay Plaintiff's‘billed charges for the servicemdministered to M.M.”
(Id.) Plaintiff also asserts that on April 18012, Defendant informed Plaintiff tha
the services provided to M.Mvere “covered at 100%.”Id.) Plaintiff further alleges
that in reliance on Defendant’s represgions and repeated authorizations,
continued to provide the I\ treatments to M.M. Id.)

In July 2011, Defendant informed Plaintiff that Plaintiff was “no lon
authorized” to provide IVIG treatments to M.MId( Y 16.) Nevertheless, Plainti
continued to provide M.M. the “medically necessary physician-ordered” |

! After carefully considering thpapers filed in support of, arabainst, the Motion, the Cou
deems the matter appropriate fl@cision without oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
% The Court recites the facts pieaded in Plaintiff's Complaint, which the Court is required

accept as true for the purposes of this Motiddeming v. Pickard 581 F.3d 922, 925 (9th Cin.

2009).

¥ M.M.’s identify is known to Defendant, and wittmain confidential to protect his or he

privacy.
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treatments based on their belief that Defenda@as unable to find a suitable provid

to replace Plaintiff. Ifl.) So, Plaintiff continued to prvide M.M. the IVIG treatments

until September 14, 20121d({ 17.)
Plaintiff alleges that Defendant repeesed on several occasions that it wo

pay Plaintiff the billed charges.Id( § 18-19.) According to Plaintiff, on February

20, 2012, Defendant’s employe€heresa Bowman, orally peesented that Plaintif

was authorized to provide the IVIG tresnts to M.M. for the dates of servi¢

February 25, 2012—-Falmry 24, 2013. Id. {1 18.) Plaintiff states that There{
Bowman also represented that Plaintiff “wdWe paid for its services at a rate
100% of [Plaintiff's] billed chages for such services.”Id() Plaintiff argues thaf
Theresa Bowman knew that Defendant ‘nted not to pay [Plaintiff] it's billed
charges...” and that this knowledge dunses the “Suppressed Fact” to shg
Defendant’s fraud. (Compl.3D.) Plaintiff further allegethat on April 10, 2012, an
June 19, 2012, Defendanssued “written retro-authation[s]” covering the
February 25, 2011-Janudt9, 2012, and February Z5)12—February 24, 2013, dat
of service, respectively.ld. § 19.)

Plaintiff uniformly charges the same fitg products and services, and was to
paid at an “in-networkevel of benefits.” Id. 1 21-22.) Plaintifasserts that becaus
Defendant did not negotiate discount with Plaintiff, the applicable rate for tf
services provided to M.M. is the billed chargeSed id{ 23.) Thus, Plaintiff billed
Defendant a total of $5,9880.89 for the services it provided to M.Md.( 25.) To

date, Defendant has only pa#103,050.63 of the billed alges, leaving an unpaid

balance of $5,850,970.26ld()
Beginning in April 2012, in response to Plaintiff's inquiry regarding
underpayments, Defendant began reviewing Plaintiff's claims related to the serv

provided to M.M. (Compl. 1 26.) In arges of communications with Defendant from

April 3, 2012—February 4, 2014, Plaimtifepeatedly discussed Defendant’'s unp
balance. 1d.) According to the Complaintpn several occasions Defends
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communicated to Plaintiff that it waséviewing” the claims and would provid
Plaintiff with a final answer regding its remaining balance. Id() Specifically,
Plaintiff alleges that on April 3, 2012Linda Hennessy, [D&ndant’'s] employee
informed Sheina Saeger, [Plaintiff's empleyethat [Defendant] ‘will most likely
review the case this week.” (Comgd.27(a).) And on April 16, 2012, one (
Defendant’s supervisors, “Kimbra,” “confired that ‘the services are covered
100%.” (d. T 27(b).) Plaintiff further lkeges that in October 2012, “Lyn

Hounihan, [Defendant’'s Employee], inform&heina Saeger, [Rhiff's employee],

that she was working on getting the 2012 claorscessed that were denied in errar.

(Id. § 27(c).) On July 292013, “[Defendant] informedPlaintiff] that it had
‘repriced’[Plaintiff's] claims and would beaying additional amounts” to Plaintif
based on the repricingld( T 27(d).)

Plaintiff alleges that in Septemh2013 it received “numerous small paymen
from Defendant for the services providedMad\., but far less than the total amou
due. Gee id. 27(e).) So, on February 4, 2014, Plaintiff's attorney sent a del
letter to Defendant requasy that it pay the remaining billed chargegd. { 27(f).)
In June 2014, Defendant pemded to Plaintiff's letter and for the first tim
“unequivocally inform[ed]” Plaintiff that itvould not pay the ren@ng balance due
(Id. 1 27(g).)

Consequently, Plaintiff filed this actiothree years later, on June 23, 20
alleging claims for (1) fraud, (2) breach aintract, and (3) open book accourbed
generally Compl.) On September 8, 2017, Dadant filed a Motion to Dismiss

which the parties haveilly briefed. See generallymot., ECF No. 10-1; ECF Nos.

11-12.) In support of its Motion, Defendartjuest that the Court take judicial noti

of the California State Board &harmacy’s Decision and @er dated April, 17, 2015|.

(Exhibit 1, ECF No. 13.) See generally i)l. As Plaintiff does not oppos
Defendant’s request and the Board of Riegy’s decision and order is a publig
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available government document not subjectreasonable dispute, the Court gra
Defendant’s requested. R. Evid. 201(b).
lll.  LEGAL STANDARD

A court may dismiss a complaint pursusémtFederal Rule of Civil Procedur
12(b)(6) for lack of a cognizable legal theayinsufficient fact pleaded to suppot
an otherwise cognizable legal theorfdalistreri v. Pacifica Police Dep/t901 F.2d
696, 699 (9th Cir. 1988). To surviveraotion to dismiss, a complaint need or
satisfy the minimal notice pleading requirembs of Rule 8(a)(2)—a short and pla
statement of the claim.Porter v. Jones319 F.3d 483, 494 {® Cir. 2003). The
factual “allegations must benough to raise a right telief above the speculativ
level.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). That is, the compla
must “contain sufficient factlianatter, accepted as true,dtate a claim to relief tha
is plausible on its face.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (intern
quotation marks omitted).

The determination of whether a complasatisfies the plausibility standard is

“context-specific task that requires theviesving court to draw on its judicial

experience and common senseld. at 679. A court is geerally limited to the
pleadings and must construk ‘éactual allegations set fdntin the complaint . . . a

true and . . . in the light mo&ivorable” to the plaintiff. Lee v. City of Los Angele$

250 F.3d 668, 688 (9th Cir0R1) (internal quotation mies omitted). But a cour
need not blindly accept conclusory allegas, unwarranted deductions of fact, a
unreasonable inference§prewell v. Golden State Warriora66 F.3d 979, 988 (9l
Cir. 2001).

* The Court is limited to the existence of the documents it takes upon judicial notice, but not the facts contair
therein. Lee v. City of Los Angelea50 F.3d 668, 690 (9th Cir. 2001).
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IV. DISCUSSION

A.  Statute of Limitations

Defendant argues that Plaintiff's claifog fraud, breach of contract, and op
book account have all expired. (Mot. 1.) district court may dismiss claims if th
running of the statute of limitations is apparen the face of the complaint and if “th
assertions of the complaint, read wittie required liberality, would not permit th
plaintiff to prove that the statute was tolledCervantes v. Countrywide Home Loar
Inc., 656 F.3d 1034, 1045 (9thir. 2011) (quotinglablon v. Dean Witter & Cp614
F.2d 677, 682 (9th Cir. 1980)).

1. Breach of Contract

Defendant contends that the allegationat thive rise to Plaintiff's claim for

breach of contract are untimely, and thugdx by the statute of limitations. (Mot. 5.)

Defendant’'s argument rests on its belief tR&intiff became aware of Defendant
underpayments as early as April 2012d.;(Reply 2, ECF No. 12.) In oppositiof
Plaintiff argues that the statute of limitations did not begin until June 2014, |
Defendant “unequivocally inforfad] [Plaintiff] for the firg time that it would not pay
[Plaintiff] the remaining amounts of its @kl charges due.” (Compl. T 27(g).)
The statute of limitations for a written coatt is four years. Cal. Code Civ.

8 337. A claim for breach of contract “acesuat the time of the breach, which th
starts the limitations period runningCochran v. Cochran56 Cal. App. 4th 1115

1120 (1997) (citation omitted). Where @ntract fails to specify a time for

performance, like the contract in this ca&be party is obligedo perform within a
reasonable time, and the statute of limaias begins to run when a ‘reasonable tin
has expired without performancelV Sols, Inc., v. United HealthCareNo. CV 15-
01418 DDP (SSx), 2015 WL 4127828, *2 (C.D. Cal. July 7, 2015kee alscCal.

Civ. Code § 1657. “Whatonstitutes a reasonable time for performance is a que

of fact, and depends on the circumstances of each c#se.¥. Conseco Life Ins. Cq.

Case No. CV 08-1506 AHM (JTLx), 2008 WA158869, at *7 (C.D. Cal. Dec. §
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2008), on reconsideration in partCase No. CV 08-1506 AHM (JTLx), 2010 WL
11509293 (C.D. Cal. Oct. 8, 2010) (imal quotations and citations omitted).
Here, Plaintiff alleges that pursuamb an oral contract that was lat

(D
—

memorialized in writing, it provided servicés Defendant’s inged from February
25, 2011, through September 2012Se€¢Compl. {1 24, 17.) But, earlier in Aprjl
2012, Plaintiff became aware of Defendanirglerpayments for its services. (Compl.
1 26.) So, in April 2012 Plaintiff “notifie@efendant of the shall of Defendant’s
payments and requested that Defent remedy that shortfall.”ld)) After a series of
communications between the parties—ikthg a demand letter from Plaintiff's
counsel in February 2014—Defendant fipasent a letter in June 2014 that
“unequivocally inform[ed] [Plaintiff] for thdirst time that it would not pay” Plaintiff
for the billed charges. (Compl.  27(g).)

In regard to the determination of whettidaintiff’'s contract claim has expired

neither party focuses on the approprigtguiry—what was a reasonable amount|of
time for Defendant to day payment to Plaintiff for the billed chargesCal. Civ.

Code 8§ 1657. Nevertheless, on the face of its Complaint, Plaintiff has not allege

facts demonstrating that it was reasonabteDiefendant to delay, and then ultimate

<

deny, payment of $5,850,970.26a fihree years after Plaintiff first provided services
in 2011. See Conseco Life Ins. CAR008 WL 5158869, at7. Payment was
reasonably due under the contract at same before February 2014—over one year
after Plaintiff finished providing its contraad services. Therefey Plaintiff's breach

|-

of contract claim, which hasfour year statute of limii@ns, is untimely as it expire
in February 2017 and this caseswwsot filed until June 23, 2017.

® In its Opposition, Plaintiff argues that the “statof limitations begingo run when the insuref
issues arunequivocal denial of payment in writing.” (Opp’n 6 (citingy Sols., Inc. v. PacifiCare
Life & Health Ins. Cq.Case No. 16-07153 SJO (MRWXx), 20m4. 7888009 (C.D. Cal. Dec. 19,
2016)).) The court in #t case found thatishva Dev, M.D., Inc. v. Blue Shield of California Life |&
Health Insurance Cop.2 Cal. App. 5th 1218 (2016), “stands tbe proposition that the statute of
limitations begins to run when the insurer issuesir@@quivocal denial of payment . . . .” However,
the Court finds that the facts tifis case are disguishable fromVishva where here, Plaintiff has
filed a claim under ordinary conttlaw, and not quantum meruit.

7
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2. Fraud
The statute of limitations for a fraud claisithree years. Cal. Civ. Code § 33
“The cause of action . . . is not deentedhave accrued until the discovery, by t

aggrieved party, of the facts constituting treud or mistake.” Cal. Civ. Code § 338;

see alsaGutierrez v. Mofigd 39 Cal. 3d 892 (1985) (the statute of limitations per
begins to run when the plaintiff has adtwa constructive knowledge of the fac
essential to her claim for fraudRlaintiff's fraud claim idased on itsleegations that
several of Defendant's employees “kneaWwat Defendant intedled not to pay
[Plaintiff] its billed charges . . . and not thake payments to [Plaintiff] in a timel
manner (the ‘Suppressed Fact’).” (Coml.30.) Plaintiff argues that it did nc
become aware of the Suppressed Faetti June 2014, when Defenda
“unequivocally” informed Plaintiff that it would not pay the billed charges. (Og
3.)

Here, the Court finds that Plaintiff'sasin for fraud is time barred, as Plainti
has not alleged on the face of the Complaufficient facts that it was unaware
Defendant’s “Suppressed Fact” such as to delay the accrual of its claim unti
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2014. Plaintiff had, at a minimum, cdngtive knowledge that Defendant did n
intend to make payments to Plaintiff antimely manner as early as September 2(

ot
)13.

This is evidenced by the fact that af@ year of communicating with Defendant

regarding payment (FebruaBpl2—February 2013), Defendant eventually only 3
Plaintiff “small payments . . . in amourfer less than the amounts due” in Septem
2013. (Compl. T 27(e).) Moreover, inldfreary 2014, five mohis after Defendan
sent those small payments, and over a yadggr Plaintiff finished providing its
services under its contract with Defendant, Plaintiff's counsel sent Defendant g
“demand[ing] that [Defndant] pay the billed charges remaining.1d. (1 27(g).)
Therefore, it can be inferred that at thedaten February 201£laintiff was aware of
the fact that after years of underpaymddgendant did not intend to make payme

ent
ber
t

letts

US




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

to Plaintiff “in a timely manner” or pay itslled charges. Therefore, Plaintiff's clair
for fraud is untimely, havingxpired in February 2017.

3.  Open Book Account

A claim for open book account expires afteur years. Cal. Code Civ. P.

337. “A cause of action foan open book account accrues‘the date of the last

entry in the book account.’United Healthcare2015 WL 4127823, at *2 (citinkp re
Roberts Farms Inc980 F.2d 1248, 1253 (9th Cir. 1992)plaintiff alleges that they
“maintained in the regular course of bussean account of debits and credits
service and payments transactions, in aceasly permanent form” for the services
provided to M.M. (Compl. 1 50-52.) HRi&if also alleges that it continued t
provide M.M. services unttbeptember 14, 2012. (Comfif] 17, 24.) So presumabl,
the last entry in the book account wasde sometime in September 2012—wh
Plaintiff performed the final IVIG treatemt—meaning the four year statute
limitations for this claim has expired.See e.g.United Healthcare 2015 WL
4127823, at *2 (finding that e final entry in [a] book account was presumably m
some time shortly after the provision of the final treatment [to thergh. . . .").
B. Equitable Tolling

In Opposition to Defendant’'s Motion, dMtiff asserts that the statute
limitations for its claims was equitably tallevhile Defendant reviewed its claim
(Opp’n 8.) “Equitable tolling allows a pldiff to prevent the statute of limitation
from running during a particular period” the plaintiff establishes “(1) that he hi
been pursuing his rights diligently, and {Bat some extraordinary circumstance stg
in his way.” Henson v. Fidelity Nat'l Fin. CpNo. 2:14-cv-01240-ODW (RZx), 201
WL 1246222, at *5, (C.D. GaMar. 21, 2014) (citind?ace v. DiGuglielmp544 U.S.
408, 418 (2005). However, equitable tolling is aarity that only applies in
“extraordinary circumstances.¥Waldron-Ramsey v. Pacholk&56 F.3d 1008, 101!

(9th Cir. 2009). Moreover, application efjuitable tolling is only warranted whef

the defendant has “induced the plaintiff delay filing until afer the statute of
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limitations has run.”Johnson v. Riversiddealthcare Sys., LP534 F.3d 1116, 112]
(9th Cir. 2008).

Plaintiff has not alleged any factsathplausibly suggest that Defendan
alleged actions induced Plaintiff to ppshe filing this claim until the statute ¢
limitations expired. Igbal, 556 U.S. 678 (stating that the complaint must “cont
sufficient factual matter, accepted as truestade a claim to relief that is plausible |

its face.” (internal quotation marks omitted)plaintiff was aware of the facts giving

rise to its three claims for several years befofiled this action and before the stat
of limitations ran. As such, equitablolling does not apply in this case.
C. Equitable Estoppel

Plaintiff contends that Defendant fequitably estopped from asserting t
statute of limitations as a defensbécause from April2014, until June 2014
Defendant “represented” that it was ‘fpeacessing” Plaintiff's claims. (Opp’n 12
13.) “Equitable estoppel . . . maome into play if the dendant takes active steps
prevent the plaintiff from suing in time. . . .Johnson v. Hendersp314 F.3d 409,
414 (9th Cir. 2002) (finding that “[e]quitablestoppel . . . focuses primarily on t

actions taken by theefendanin preventing a plaintiff from filing suit.” (citations and

guotations omitted)). To invoke the doc&irequires “active conduct by a defenda
above and beyond the wrongag upon which the plaintiff'€laim is filed, to prevent
the plaintiff from suing in time.”ld. (citations and quoteans omitted).
Here, Plaintiff has not alleged suffictefacts that demonstrate that Defend:
engaged in conduct “abownd beyond” the actions alleyen the Complaint such a
to prohibit Plaintiff from initiating this aabn before the statute of limitations expirg¢
for its three claims. Therefeythe Court declines to invoke the doctrine of equitd
estoppel in this case.
I
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V. CONCLUSION
For the reasons discussed above, the GBRANTS Defendant’s Motion to
Dismiss Plaintiff's Complaint. (ECHNo. 10.) Accordingly, the CouBISMISSES
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Plaintiff's Complaint with prejudice.

IT IS SO ORDERED.

December 15, 2017

y

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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