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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL ‘O’
Case No. 2:17-cv-06102-CAS(FFMx) Date April 9, 2018
Title FABRIC SELECTION, INCV. ZULILY LLC, ET AL.

Present: The Honorable CHRISTINA A. SNYDER

Catherine Jeang Laura Elias N/A
Deputy Clerk Court Reporter / Recorde Tape No.
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
Andrew Jablon Morgan Pietz
Michael Baum Samuel Brooks

Proceedings: ~ DEFENDANT FIRMIANA'S MOTION TO ENFORCE
SETTLEMENT AND FOR SANCTION (Dkt. 80, filed March 12,
2018)

l. INTRODUCTION

On August 17, 2017, plaintiff Fabric Selexstj Inc. (“Fabric Skection”) filed this
copyright infringement action against ZulilyLC (“Zulily”) and several other co-
defendants. Dkt. 1. Fabr&election filed a First AmendeComplaint on September 12,
2017, which added infringement claims witlspect to certain garments that Zulily had
purchased from Firmiana Fashion, Inc. (“Firmad). Dkt. 13. Zulily tendered the claims
to Firmiana for indemnity,rad Fabric Selection subsealy added Firmiana as a
defendant when it filed the operative 8ed Amended Complaint on January 26, 2018.
Dkt. 55 (“SAC™). Counsel for Firmiana, 8aiel G. Brooks (“Brooks”), entered into
settlement negotiations with counsel fobRea Selection, including Andrew Jablon
(“Jablon”).

On March 12, 2018, Firmiana filed threstant motion to enforce a settlement
agreement that Brooks and Jablon negotigi@mail and for samions against Jablon
based on his allegadisconduct during settlement negtitas. Dkt. 80 (“Mot.”)! On
March 19, 2018, Fabri8election filed an opposition, di&5 (“Opp’n”); and Firmiana
filed a reply on March 23, 2018, dkt. 89 (“Reply”Jhe Court held a hearing on April 9,

1 On March 14, 2018, thedDrt granted Firmiana'sx parte application for an
order extending the time to respond to discovery during the pendency of the instant
motion but denied Firmiana’s request to hiba motion on shortened tee. Dkt. 84.
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2018. Having carefully considered the part@eguments, the Court finds and concludes
as follows.

.  BACKGROUND

The parties have submitted declarationsbynsel with supporting exhibits. See
dkt. 80-2, Declaration of Samuel G. BrodkBrooks Decl.”); dkt. 85 Declaration of
Andrew Jablon (“Jablon Decl.”). Both declarations focus on a series of emails
exchanged between counseivibeen February 21 and Mar8h2018._See Brooks Decl.,
Ex. 5.

On February 21, Brooks served an offéjudgment for $750 pursuant to Rule 68
of the Federal Rules of Civil Bcedure on behalf of Firmian#d. at 8. In his email to
counsel for Fabric Selection, Brooks noted th#te offer of judgment is not accepted,
“Firmiana is still open to discussing a settlern#hat would involve a release of both
Firmiana and Zulily with respect to thergaents supplied by Firmiana.” Id. at 9.

On February 27, Jablon emailed Brooksoretting that Fabric Selection had made
a settlement demand of $40,000 in Decen@@di7 to which Firmiana countered at
$1,000. _Id. at 7. Jablon recalls that Brosldbsequently served the Rule 68 offer and
asked whether counsel for Fab&election would be willing to negotiate in the $1,000 to
$9,000 range. Id. Jablon declined, noting fetiric Selection @viously settled with
three other defendants at ammts ranging between $2P0 and $29,500. Id. Jablon then
stated: “I have been authped to reduce our demand to $30,000. This would include a
release for Firmiana and Zulily for the disséal units. This offer will remain open until
the close of business on March 6, 2018, aftackwh will expire by its own terms.”_Id.

On March 1, Brooks emailelhblon rejecting the offer but stating that he did have
“authorization to increase Firmiana’s offer torelease of it and Zulily to $7500.” Id. at
6. To bolster Firmiana’s bargaining positi Brooks indicated his awareness of certain
facts that would “likely result in the inlidation of [Fabric Selection’s copyright]
registration,” but that “[ijrany event, Firmiana is willig to negotiate a reasonable
settlement in lieu of pursuing an order invatidg your client'scopyright.” 1d.

On March 5, at 3:44 p.mlablon responded via emailtatg, “[t]his confirms our
call just now where | reduced our demandrfr$30K to $25K.” _Id. at 5-6. At 3:47
p.m., Brooks responded: “As wagscussed, | have authority increase Firmiana’'s offer
from $7500 to $10,000. The offer provides orelease of Firmiana and Zulily with
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respect to the garments supplied by Fimaiavithout any admission by either side
regarding any party’sllagations.” Id. at 5. At 4:06.m., Jablon responded that he is
“authorized to lower the demand from $25K#24K,” noting that the matter would not
be settled without substantimlovement from Firmiana. Id.

On Wednesday, March 7 at 10:45 a.m., Beosént an email indicating that he was
authorized to increase Firmiana'’s offer to D0, if Fabric Seleabin reduced its offer to
$20,000._1d. at 4-5. At 11:16 a.m., Jablospended, in pertinent part: “Last Best Final
is $20,000. . . . This offer will remain opantil the close of business on Friday, after
which it will expire by its ow terms and any future settient will be significantly
higher.” 1d.

On March 8 at 3:21 p.m., Brooks pesided: “The offer is accepted, written
agreement attached.” Id. at 4. Theefpage written agreement included a release for
Firmiana and Zulily for the disclosed itsof the accusepgroducts described
in Paragraph 3 of the agreement. Jablon DEgL | at 28. The agement further states
“that nothing contained herein shall benstrued as an admission of liability or
wrongdoing by or behalf of any Ry, all of which liability isexpressly denied.” 1d., Ex.
| at 26. In addition, the agreement included a paragraph entitled “Recital A” stating:
“Fabric Selection is the claimant for a retgired copyright for work entitled ‘ADELPHA
COLLETION 2015, Registration Number VAu234-154 . . . . [but] Firmiana denies
that the registration . . . is valid, and also denies that Fabric Selection owns a valid
copyright for the Design.” Jath Decl., Ex. | at 26.

On March 8 at 4:49 p.m., Jablon repliediie email and attached a revised version
of the agreement, stating: “We are not hawimng debate again. If your client wants to
settle, it needs to acknowledge our cliectpyright and not infringe going forward.”
Brooks Decl., Ex. 5 at 3The revised agreement deletbd previously mentioned recital
and added the following provisions:

4.4  Firmiana agrees that it shall mbiallenge the originality or validity

of, or Plaintiff's sole and exclusive ewrship rights in the Design and/or the
U.S. Copyright rights therein, or thelidity of Copyright Reg. Nos. VAu 1-
234-154. Further, Firmiana agrdhat it shall not, in the future,
manufacture, acquire, or sell goodattmfringe upon the Design.

5.2 The above release is not intenttednd shall not apply to any of the
other defendants in the Action, orday other product giving rise to
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potential claims in the Action, otherah the 80 units of Accused Garments,
described in Paragraph 3aBove. The herein releashall not release Zulily
from liability in the Action other than with respect to the specific units of
Accused Garments described in Rgagph 3.2 above, and as such, among
other things, does not release Zulilyrfrdiability for its sale of garments
infringing the Design acquired from vendather than Firmiana or sale of
any other designs at issue in the Action.

5.5 Firmiana agrees that this releaball be of no force or effect unless
its representations found in $iea 3.2 are true and correct.

Id., Ex. 3 at 1-5.

On March 9 at 9:04 a.m., Brooks santemail objecting to Jablon’s edits as
new terms, indicating that the partieasd already agreed, through their email
exchange “for a payment by Firmiana%#0,000 in exchander a release of
Firmiana and Zulily with respect todlgarments supplied by Firmiana, without
any admission by either side regarding anyyysallegations.”_Id., Ex. 5 at 3.
Brooks stated that he had “no problem” witle clarification that the release does
not extend to claims relating to otheog@ucts, but objected to Jablon’s changes to
Recital A, language in paraph 5.2 suggesting that Firmiana admits that Zulily
has sold other infringing garments, and hiegvly added paragraphs 4.4 and 5.5.
Id.

On March 9 at 9:13 a.m., Jablon regliél never accepted those terms and
we were just negotiating the monetarymgmnent . . . . Have your client sign the
version | sent, or we will just litigate.Id. At 9:46 a.m., Brooks responded that
Jablon cannot “make a settlement offer #reh add new terms after the offer is
accepted.”_ld. at 2. Brooks stated iniention to file a motion to enforce the
settlement. Jablon replied at 10:40 a.mtirgga “[Blased on your email, it is clear
that your client has refused our settlemafer as reflected in our revised draft
agreement. Accordingly, it is withawn.” 1d. Jablon then increased the
settlement demand to $25,000. Id. This motion followed.

[ll.  LEGAL STANDARD

“It is well settled that a district court izhe equitable power to enforce summarily
an agreement to settle a case pending b&fokeowever, the disict court may enforce
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only complete settlement agreements.” Callidlear, 829 F.2d 888, 890 (9th Cir. 1987)
(citations omitted). “A settlemeitgreement, like any otheomtract, is unenforceable if
the parties fail to agree on a material term @r mhaterial term is not reasonably certain.”
Lindsay v. Lewandowski, 139 Cal. App. 4th1B; 1622 (2006). However, “the defense
of uncertainty is disfavored, and the caghibuld enforce an agreent if it appears the
parties intended to enter into a contract dredoutlines of the agreement are sufficiently
definite that the court knows what is todax&orced.” _Inamed Com. v. Kuzmak, 275 F.
Supp. 2d 1100, 1120 (C.D. IC2002), aff'd, 64 Fed.Appx241 (Fed. Cir. 2003).
Moreover, “[w]hen parties intend that arregment be binding, ¢hfact that a more
formal agreement must begmared and executed does alber the validity of the
agreement.”_Blix St. Records, Inc.Cassidy, 191 Cal. App. 4th 39, 48 (2010).

IV. DISCUSSION

The parties dispute whether a valiitleenforceable settlement agreement was
formed. Firmiana maintains the parties resth complete agreement, wherein Firmiana
agreed to pay Fabric Selami $20,000 in exchange for a limit release for Firmiana and
Zulily without admission by either side regarg any party’s allegations. Mot. at 6—7.
Fabric Selection claims no contract was fethbecause (1) there was no meeting of the
minds as to all essential terms; (2) taems were uncertain, rendering the agreement
unenforceable; and (3) there was a mutual tstdeding that an executed long-form
agreement was a condition precedent to thedtion of any contract. Opp’n at 4-5.
Fabric Selection further argsi¢hat an evidentiary heag is required. Separately,
Firmiana seeks monetary sanctions agairidbddor litigation miscoduct. Both parties
have also filed evidentiary objectioh<Dkts. 86, 91.

A. The Parties Entered intoa Binding Settlement Agreement

Having reviewed the exchange of emaitween counsel, the Court finds that the
parties manifested their inteon to enter into a binding contract. From the beginning of
the negotiation, Brooks stated in clear teitimat Firmiana was offering to make a
monetary payment in exchanfpe Fabric Selection’s releasé claims agaist “Firmiana
and Zulily with respect to the garments supply Firmiana.” Brooks Decl., Ex. 5 at 9.
On February 27, Jablon madesettiement demand of $30088-expressly stating that
“[t]his would include a release for Firmiana anudlily for the disclosed units.”_Id. at 7.

2The parties’ respective objeatis are made to evidenttet is not material to
resolution of the motion and the Cotlrerefore declines to rule on them.
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The parties proceeded to negotiate the amolitte settlement payment. On March 5,
Brooks increased the amount to $10,000 anédtiat the “offer provides for a release
of Firmiana and Zulily with respect todlgarments supplied Byrmiana, without any
admission by either side regarding any paréjffiegations.”_Id. at 5. Jablon did not
object to this release term as the parti@stinued to negotiat@or did he make any
settlement offer condiinal upon any additional materiarms. On Mech 7, Jablon
made an unconditional “Last BeFinal” offer to settle thease in change for a payment
of $20,000, which Brooks accepted oralk of Firmiana._ld. at 4-5.

1. There Was a Meeting of thévlinds on All Material Terms

Fabric Selection argues that there wagena meeting of the minds on the material
terms of the settlement agreement, and consigubere is no comndct to enforce.
Opp’n at 1. Fabric Selection argues thadtiyhout the email exeimge, the “only term
being negotiated was the amount of the paynmesthing more.”_Id. at 4. At oral
argument, Jablon stressed thatause he never expressbnsented to the release terms
proposed by Brooks, there was no meeting efrtinds. Similarly, he argues that Brooks
knew from prior dealings that any settlement offer “required an acknowledgment of the
Copyrightand an agreement not to infringe goingvi@ard,” and that because the parties
did not agree to these additional termsgyéhwas no mutual assent. Opp’n at 4-5.
However, the existence of tual assent “is determinadhder an objective standard
applied to the outward manifestations or e@gsions of the parties, i.e., the reasonable
meaning of their words and acts, and notrtheexpressed intentions or understandings.”
Deleon v. Verizon Wirkess, LLC, 207 Cal. App. 4th 80813 (2012) (citations omitted).
“The test is whether a reasonable person d,dubm the conduct of éhparties, conclude
that there was a mutual@gment.” _Marin Storage &rucking, Inc. v. Benco
Contracting & Eng’g, Inc., 89 Calpp. 4th 10421050 (2001).

Here, the email exchange clearly dematss that the parties were negotiating the
amount of the settlement paymemtonsideration for a release of claims—Jablon
expressly made an offer including a releagdoth Firmina and Zulily with respect to
the garments supplied by Firmiana.” Brodkescl., Ex. 5 at 9.Brooks subsequently
clarified that the release would cover “Fiama and Zulily with respect to the garments
supplied by Firmiana” and included a standackinowledgement that the agreement was
“without any admission by either side regardamy party’s allegations.’ld. at 5. By
proceeding to negotiate on the settlement amaithbut objecting to these terms, Jablon
manifested an acknowledgment that pineposed terms wegcceptable. Jablon
subsequently made an uncoraital “Last Best Final” offer without reserving any terms
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for future negotiation. Thiexchange belies the notiorattthe parties were solely
negotiating the dollar amount. Rather, thdipa clearly negoti@d and agreed to
straightforward settlement terms. Whether counsel knew from prior dealings that Fabric
Selection had insisted on atidnal terms is irrelevantdcause “there need not be a
subjective meeting of the minds; in the absesfdeaud, mistake, etc.. ., the outward
manifestation or expression of consentastoolling.” 1 Witkin, Summary of California

Law Contracts 8 116 (11th ed. 2017). Acdaoglly, the Court finds that the parties
manifested mutual assentttee terms of the settlement.

2. The Contract Terms are Sufficiently Definite and Certain

Fabric Selection argues that “[a]t adaninimum, the gsential terms were
uncertain or undefined, rendleg the purported settlemeagjreement unenforceable.”
Opp’'n at 5. However, the settlement terans readily apparent fro the email exchange
between counsel: Firmianaragd to pay Fabric Seleati $20,000 in exchange for a
release for Firmiana and Zulily with respéetthe disclosed units of the allegedly
infringing garments supplied by Firmianaitlmout admission by either side regarding any
party’s allegations. This isot a case where the contreectinenforceable because the
“contract is so uncertain and indefinite thia¢ intention of the parties in material
particulars cannot be ascertih” Robinson & Wilson, Inov. Stone, 35 Cal. App. 3d
396, 407 (1973). To the extent there is any uncertainty neggitte scope of the release,
“the precise terms and specific language of the release are not necessarily material. . . .
courts routinely enforce settlement agreets@ven where the precise wording of a
release has not been finalized rustees of the Opeliag Engineers Pension Tr. v.
Smith-Emery Co., No. 2:09-cv-01476-CA8IWX), 2017 WL 275599, at *9 (C.D. Cal.
Jan. 19, 2017) (quoting In re Deepwdtiarizon, 786 F.3d 344, 357 (5th Cir. 2015)
(emphasis in original)). Because the partieended to enter into a contract and the
outlines of the agreement are sufficientlyiniée,” the settlemenagreement will be
enforced._Inamed Com., 275 F. Supp. 2d at 1120.

3. A Formalized Writing Was Not a Condition Precedent

Fabric Selection contends that eveth#re was a meeting of the minds and the
settlement terms were sufficiently definitee parties had a mutual understanding “that
any settlement required a long form agreenasra condition precedent to the formation
of a contract for settlement.” Opp’n at Babric Selection releeon City & Cty. of
Denver v. Adolph Coors Co., 813 F. Supp. 1476 (D. Colo. 1993), in which the district
court noted:
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[T]he party arguing that the parties intended not to be bound until the
execution of a formal writing has the burden of proving either that both
parties understood they were not todeeind until the executed contract was
delivered, or that the other partyaald have known that the disclaiming
party did not intend to be boundfbee the contract was signed.

Id. at 1481 (internal quotation marks and ottasi omitted). Fabri€election argues that
Firmiana’s inclusion of a draft agreemémthe email accepting the offer “clearly
indicates the mutual understanding thatraglform agreement wasquired.” Opp’n at

5. However, nothing in the email exchargeween counsel suggests that the parties
understood that a long-form agreement wasessary. The fact that Brooks emailed a
draft agreement memorializing the settlementduat, in and of itself, demonstrate that
the execution of a written document was regliréccordingly, the Court finds that
Fabric Selection has not mi&s burden of proving that a formalized writing was a
necessary condition of the parties’ settlement.

For these reasons, the CoOGRANTS Firmiana’s motion to enforce the settlement
agreement.

B. No Evidentiary Hearing is Required

“Where material facts concerning the ¢égige or terms of an agreement to settle
are in dispute, the parties must be allowadevidentiary hearing.Callie, 829 F.2d at
890. Fabric Selection argues that a hearing is necessary to determine (1) whether the
parties entered into a binding settlementagient and (2) whether the terms of the
agreement require Firmianadgree never to challenge its copyright and not to infringe
the copyright in the future. @n at 6. However, the Couiihds that the present record
is sufficient to determine these issues asa#ter of law, and accordingly no evidentiary
hearing is necessary. Sgalcor Space Facility, Inc. v. McDonnell Douglas Corp., 5
Fed. App’x. 787, 789 (9th Cir. 2001) (evid@ary hearing not required where contract
enforceability turns upon objective factors anmdparty disputes evidence presented in
declarations).

C. SanctionsAre Not Warranted

In addition, Firmiana seeks monetarmpa#ons against Jablon for his alleged bad
faith conduct during these settlent negotiations. Mot. at 7-10. In particular, Firmiana
seeks an order directing Jablon to pay apipnately $8,400 to $8,800 in attorneys’ fees
incurred by Firmiana in connection wilitinging this motion. Reply at 9.
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The Court has “inherent authority topose sanctions for bad faith, which includes
a broad range of willful immper conduct.”_Fink v. Gome239 F.3d 989, 992 (9th Cir.
2001). Sanctions pursuant to the Court’s inheaaithority “are available for a variety of
types of willful actions, including recklessness when combined with an additional factor
such as frivolousness, harassment, or anopgarpurpose.”_ld. &94. However, these
sanctions are only available “if the cogpecifically finds bad faith or conduct
tantamount to bad faith.” _Id.The Court may assess atteys’ fees pursuant to its
inherent power when a party has “actetad faith, vexatiously, wantonly, or for
oppressive reasons.” Chambers v. NAGOc., 501 U.S. 32, 45-46 (1991) (internal
guotation marks and citations dtad). “Because of their v potency, inherent powers
must be exercised with restraint and discretion.” 1d. at 44.

Firmiana argues that the “only explanatidaf Jablon’s actions is they were aimed
at pressuring Firmiana to pay a greater amtasettle the case than the parties had
already agreed. Mot. at &irmiana alleges that Jablonsh@ngaged in similar conduct in
two prior cases. See Brooks Decl. {1 12-13e$ponse, Fabric Selection argues that no
sanctions are necessary or appropriatahse its legal position was supported by law,
and the only error in this case was thab@aSelection did not expressly reject
Firmiana’s release term®©pp’'n at 6-7. Although thedlirt disagrees with Fabric
Selection as to whether a catt was formed and the cont@ftits terms, counsel’s legal
position is not frivolous. Moreover, theoGrt concludes that the available evidence
regarding Jablon’s conduct daast support a finding of lebfaith. Accordingly, the
CourtDENIES Firmiana’s motion for sanctions.

V. CONCLUSION

In accordance with the foregoimdgfendant Firmiana’s motion GRANTED in
part andDENIED in part. Specifically, the CouBRANTS the motion to enforce the
settlement agreement HDENIES the motion for sanctions.

IT IS SO ORDERED.

00 : 19
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