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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SOFIE R. GOBRIAL, Case No. CV 17-06497-AFM

Plaintiff, MEMORANDUM OPINION AND
ORDER AFFIRMING DECISION OF

V- COMMISSIONER

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

Plaintiff filed this action seeking revieaf the Commissioner’s final decisic
denying her application for Social Seityr disability insurance benefits. |
accordance with the Court's case mamaget order, the parties have filg
memorandum briefs addressitigg merits of the disputadsues. This matter is no
ready for decision.

BACKGROUND

On September 20, 2011, Plaintiff appliéor disability benefits, alleging
disability beginning on April 13, 2011. On September 10, 2012, Administrative
Judge (“ALJ”) Evelyn M. Gunn found Plaifftwas able to perfan her past relevan
work, and therefore, she was not digabl(Administrative Record [‘AR”"] 71-81.
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ALJ Gunn’s decision subsequently becaime final decision of the Commissione

On August 30, 2013, Plaintiff filed a weapplication for disability insuranc

benefits. In this application, Plaintitilleged disability begning September 11

2012, one day after ALJ Guraxecision. (AR 186-192.) Plaintiff's claim was den
initially and on reconsideration. (AR 86-98, 101-106.) A hearing took plac
March 31, 2016 before ALJ Richard T. Bre@aintiff, who was represented by
attorney, testified at the hearing. A medical expert (“ME”) and a vocational €
(“VE”) also testified. (AR 32-70.)

In a decision dated May 24, 2016, ALJ Breen noted that the prior des

triggered a presumption of continuing naisability and found that Plaintiff had

failed to overcome that presumption dyowing a change in circumstances. A
Breen specifically consided each of ALJ Gunn'’s findings, including the findin
that: (1) Plaintiff suffered from the were impairments of right should
impingement syndrome and degenerative disease of the carcal and lumbar
spine; (2) Plaintiff's impairments did noteet or equal Listing 1.04; (3) Plaint
retained the residual funotial capacity (“RFC”) to perfon sedentary work excef
for work involving standing or walking for more than two hours in 30 mir
intervals, any crawling or climbing laddegrropes or scaffolds, and more th
occasional bending, stooping, kneeling, cronglar crawling; and (4) Plaintiff coul
perform her past relevant work as billing clerk and office clerk. (AR 15-16.)
reviewing the record including all ofémew evidence, ALJ Ben concluded ths
there was no reason to alfetJ Gunn’s decision. ALJ Bren discussed the medid
evidence and found Plaintiffmeained capable of perforng her past relevant worl
(AR 16-25.) Accordingly, ALJ Breen detemed Plaintiff was not disabled at ai
time from September 11, 2012 to the daft¢he decision. (AR 25-26.)

The Appeals Council denied Plaintiffequest for review (AR 1-6), renderir

the ALJ’s decision the finalatision of the Commissioner.
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DISPUTED ISSUE

Whether the ALJ properly considered the opinion of the non-exam

medical expert, Samuel Berman, M.D.
STANDARD OF REVIEW

Under 42 U.S.C. § 405(qg), this Court rewis the Commissioner’s decision
determine whether the Commissioner'sidings are supported by substan
evidence and whether the prodegal standardsvere applied.See Treichler v
Comm’r of Soc. Sec. Admin/75 F.3d 1090, 1098 (9th Cir. 2014). Substar
evidence means “more than a merentd@” but less than a preponderan@ee
Richardson v. Peralegl02 U.S. 389, 401 (1971)jngenfelter v. Astrue504 F.3d

1028, 1035 (9th Cir. 2007). Substantial evidens “such relevant evidence as

reasonable mind might accept as@uate to support a conclusioRithardson402

U.S. at 401. This Court must reviewetlmecord as a whole, weighing both f{

evidence that supports and the evidetita detracts fronthe Commissioner’s

conclusion.Lingenfelter 504 F.3d at 1035. Where evidenis susceptible of mor
than one rational interpretation, the@missioner’s decision must be uphefke
Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007).
DISCUSSION
At the hearing, Dr. Berman, a non-examgmedical expert, testified that |
had reviewed Plaintiffs medical records. (AR 36.) After summarizing Plain{
medically determinable imparents, Dr. Berman opined:
| believe that the, that the diagnosisthe disability in total including
thoracic lumbar and cervical distisease with evidence of neural
foramen impairment, evidence of pal tunnel syndrome, evidence of
knee pain with knee arthropathy, muléigoint pain, a diagnosis of each
of these and a number of emergeniepartment visits for abdominal
pain. All together it would constitut@n impairment equivalent to the
Listing 1.04A, spine disorder. | believieat this condition existed as of
3
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September of 2012, is still pe# now and will be continuing
indefinitely into the future.
(AR 37-38.)
Plaintiff contends that the ALJ fadeto properly consider Dr. Berman
opinion before concluding that Plaintiffispairment did not meet or equal Listir

1.04(A).
The principles of res judicatgpply to administrative decision€havez v,

Bowen 844 F.2d 691, 693 (9th Cir. 1988)hds, an ALJ’'s determination that
claimant is not disabled creates a presuomptihat the claimantonitinued to be ablg
to work after that date/asquez v. Astru&72 F.3d 586, 597 (9th Cir. 2009). Mg

U

re

specifically, an ALJ’s findings cannot lbeconsidered by a subsequent ALJ unless

the claimant shows “changed circumstancetiiat is, new and material informatig
not presented to the first judd&tubbs-Danielson v. Astrifg39 F.3d 1169, 1173 (91

Cir. 2008): Lester v. Chater81 F.3d 821, 827 (9tiCir. 1994); SSR 97-4(9).

Following the decision inChavez the Social Security Administration (“SSA
adopted SSR 97-4(9) to explain how the SSA will agpiyavezwithin the Ninth
Circuit. The ruling applies “only to casewolving a subsequedisability claim with
an unadjudicated period arising under the sétieof the Act asa prior claim on
which there has been a final decisiondy ALJ or the Appeals Council that tl
claimant is not disabled.” SSR 97-4(9097 WL 742758, at *3. Pursuant to t
ruling, an ALJ must apply a presumptiohcontinuing non-digbility. A “claimant
may rebut this presumption by showing bdoged circumstance’ affecting the iss
of disability with respect to the unadjedied period.” SSR 97-4(9). If the claime
rebuts the presumption, an ALJ still mustegeffect to certain findings “containe
in the final decision by an ALJ or th&ppeals Council on the prior claim, whg
adjudicating the subsequent claim,” imding the findings of a claimant’'s RF(
education, or work experience. SSR A4®) (“Adjudicators must adopt such

finding from the final decision on the prioaain in determining whether the claimag
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is disabled with respect to the unadjutkchperiod unless there new and materig
evidence relating to such adiing or there has been a oba in the law, regulation

or rulings affecting the finding or éhmethod for arriving at the finding."§ge Smith:-

Scruggs v. Astrye2010 WL 256546, at *2 (C.DCal. Jan. 21, 2010). “Change

circumstances” include an increase in theesigy of the claimant’s impairment,
change in the claimant's age categay defined in the Medical-Vocation
Guidelines, or where the claimant raisesiew issue such as the existence o
impairment that was not consideredtie previous application or decisioBee
Lester 81 F.3d at 827Chavez 844 F.2d at 693%ee als®&SSR 97-4(9).

Here, ALJ Breen began by acknowledgthg prior ALJ’'s determination the
Plaintiff did not meet or equal Listing 1.04{fDisorders of the Spine). In particula
the prior ALJ had reviewed the mediavidence and found that there was
definitive evidence of nerve root impingemériSeeAR 77-79, 1075.) ALJ Bree
explained that, in light of the prior detamation, he could not find that Plaintiff’
impairment met or equaled Listing 1(84 unless there was “new and matel
evidence.” (AR 16, 22.)

In the course of his decision, ALJ Breesviewed the record in search
evidence that any of Plaintiff's medicaligterminable conditionsad changed sing
the date of the prior ALJ’s decision. Witbgard to Plaintiff's spinal disorder, AL
Breen noted that: (1) Plaintiff's Decemb2012 lumbar spine X-rays showed

significant degenerative changes; (2) thegppeared to be no change since the ¢

study showing some central disc bulgaigC5/6 without sigfiicant central canal

stenosis or neuroforaminal stenosis; Y#)en addressed in the medical recot

musculoskeletal examinatiaonsistently showed normahnge of motion; (4) ai
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1 Listing 1.04(A) requires “evidare of nerve root compression characterized by neuroanatomic

distribution of pain, limitation omotion of the spine, motor loss (atrophy with associated my
weakness or muscle weakness) accompanied by sers@fjex loss and, if there is involveme
of the lower back, positevstraight-leg raising $¢ (sitting and supine).”
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April 2014 examination showaethly tenderness in the sgiwith minor motor deficit
in the upper extremities attributed to pafort due to pain, no muscle atroplh
normal sensation, and normal gait; (5) “ae las 2015,” Plaintiff's back sympton
were described as intermititeand not requiring treatment; (6) in December 2(
Plaintiff exhibited normal range of rtion on examination of the neck al
musculoskeletal system; (Although Plaintiff had remeed complaints of righ
shoulder pain and obtained epiduralettjons, there wer@o new or materia

findings from diagnostic studies; and (8aialLiff was not considered a surgig

candidate, but rather had besssessed as having somedeasl pain associated with

her prior surgery but had improved since that time. (AR 23 [citing AR 1056,
1930-1931, 2120, 3681-3682174, 6030-6031].)

Based upon the medicadcord, ALJ Breen concluddtat there had been 1

material change in Plaintiff's spinal pairment since ALJ Gunn’s decision. (AR 22.

Consequently, ALJ Breen found that a pimaption of continuing non-disabilit
applied and that Plaintiff had not rebuattdhe presumption by showing a chang
circumstance material to the determination of disability.

Plaintiff acknowledges that she bears the burden of pointing to evider
changed circumstances. Plindoes not allege that shsuffers from a new physic
or mental impairment. Furthermore, Plefidoes not appear to contest ALJ Bree
summary of the medical exedce regarding her spinal condition. She does not |
to any new medical evidence revealing that spinal condition has worsened or t
she suffers from nerve root compressioneapiired by Listing 1.04(A). Indeed, «
the Commissioner points out, the medicatords relating to Plaintiff's sping
condition support the opposite conclusidpe¢, e.gAR 682, 743-744, 1016, 105(
1951, 1075, 1220-1222, 1248, 1254, 12B0)7, 1424, 1438,502, 1504, 2580.)

Plaintiff seeks to rely upon Dr. Bman’s opinion that her combine

impairments equaled ListingQ4(A). Yet, as Plaintiff oncedes, Dr. Berman testifig
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that there had been no maéécghange in Plaintiff’'s naical condition since the prig
ALJ’s decision. When the ALJ asked hvwat had changed since the 2012 decis

Dr. Berman answered that he did not belithere had been a lof changes, and he

“would not be able to support a defintkange.” (AR 40.) ALBreen then asked:

“Based on your review, and | think [Plaiifis attorney] is probably going to folloy
up with this line of questioning as well, svéhere a change later after that or, \
know, something where you can point to otgectively where the situation chang
after 2012?” (AR 41.) Dr. Bermmaresponded, “I don’'t believe so, Your Honor.
appears that looking at the various cligisits and so on the conclusions that m
of the statements are pretty mwghilar over that period of time.'ld.)

Plaintiff contends that Dr. Bermanipinion constitutes new and mater
evidence. (ECF No. 20 at 9.) This cemtion is based upon Dr. Berman'’s testimc
that Plaintiff's carpal tunnel syndrome réisd in additional maipulative limitations

— that is, Plaintiff was restricted to ocasal fingering with heright hand and coulg

perform no fine fingering with her leftand. (ECF No. 20 at 9 [citing AR 43-44].

However, a new opinion garding functional limitabns based on Plaintiff
unchanged medical conditions da&ot constitute a change of circumstances. If

were true, then a claimawho found a medical experitiv a different opinion woulg

be entitled to a new disability determiiom even though the underlying medi¢

evidence did not change. Moreover, e@glained below, because Dr. Berma

opinion was properly rejected by the AlitIlcould not constitute new evidence

changed circumstanceSee Teleten v. ColyiR016 WL 1267989, at *3 (E.D. Cal.

Mar. 31, 2016) (application of res judicata to claimant’s application was proper
ALJ rejected physicians’ newlassessed limitations as rsaipported by the recor
and therefore, claimant had reftown changed circumstances).

Finally, Plaintiff notes that Dr. Berman referred to a 2014 electromyo(
(EMG) study and that this study was not available to the prior AeEAR 41-42.)
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The February 2014 EMG showed “prolongestali latency of Left median sensory

and motor nerve with normal motor antgpdle” and “Normal R median study.” (A
2018-19.) Plaintiff's treatment notes from tlolatte state that she was diagnosed \
“Mod L carpal tunnel syndrome on todafM€S, normal R hand studies s/p CT
Had IME completed andoncluded that patient able wwork restricted hours due f{
back, neck, shoulder, wrist pain.” (AR021.) Notwithstanding this study, and

Plaintiff acknowledges, Dr. Berman opineathPlaintiff's impairments, including

her left carpal tunnel syndrome, had remained the same 2012. (AR 41-42.) Dr.

Berman’s opinion regarding Plaintiff’'s mamilative limitationswvas not based upgn

the EMG or upon any other new medicaldence showing that her condition h

worsened. Stated differently, even in DBerman’s opinion, the EMG study did not

constitute evidence of a changed condition.

For these reasons, ALJ Breen’s finditlzat Plaintiff’'s condition was no

materially different from hecondition at the time of the first ALJ’s decision|i

supported by substantial evidence, inchgdihe testimony of the medical expe
Therefore, ALJ Breen properly applied fjedicata to the prior ALJ’s finding thg
Plaintiff did not meet or equal Listing 1.04(AeeKilian v. Barnhart 226 F. App’x
666, 668 (9th Cir. 2007) (a second ALJym@operly apply res judicata when

Q
vith
R.
0

as

ad

claimant “has not established changatumstances sufficient to overcome the

presumption of continuing nondisability')yle v. Sec’y of Health & Human Sery

700 F.2d 566, 567-568 (9th Cir. 1983) (#e] properly applied res judicata where

he “considered the new medi evidence and found that it demonstrated no ch
in [the claimant’s] physical condition fromeltondition that had existed” at the dj
of the prior final decision and thereforeaffirmed the prior ALJ’s finding that th

claimant was not restricted from performing light woRarbajal v. Berryhil] 2017

2 Although it is not entirely clear from the redowhether the diagnasiwas limited to only ong

hand, Plaintiff had been diagnosedth carpal tunnel syndrome #ie time of the prior ALJ’S
decision. §eeAR 79.)

8

S.

Ange
Ate

e

174




© 00 ~N oo o s~ w N P

N RN N RN N N N NN R P R R R R R R R R
0o N o o A ON R O ©O 0O No o0 WwWN - O

WL 2603300, at *11 (C.D. Calune 15, 2017) (“Taken togeth there is substantig
evidence in the record to support the JAd_finding that Plaintiff has not show
material ‘changed circumstances’ sufficient to overcomeQGhavezes judicatd
presumption of continuing ndrsability, and to support the finding that Plaintiff ¢
do other work.”) appeal dismisse@017 WL 5591536 (9th Cir. Oct. 5, 2017). An
even if the 2014 EMG study showing carpal turey@drome in Plaintiff's left hanc
and/or Dr. Berman’s opinion constitutedet and material evidence” such that
judicata did not preclude reconsideration of the prior ALJ's findings, ALJ B
properly considered Dr. Berman’s opinion tRéintiff’'s impairments were equal {
Listing 1.04(A).

Plaintiff bears the burden of showing tishe has an impairment that meets
equals the criteria of a listed impairmetirch v. Barnhart400 F.3d 676, 683 (9t

Cir. 2005). To “meet” a listednpairment, a claimant musstablish that his or he

condition satisfies each elementtioé listed impairment in questioBee Sullivan vi

Zebley 493 U.S. 521, 530 (1990)ackett v. Apfel180 F.3d 1094, 1099 (9th C
1999). To “equal’ a listed impairmentc&imant “must establish symptoms, sig
and laboratory findings” at least equal in severity and duration to all of the ¢
for the most similar listed impairmenftacketf 180 F.3d at 1099-1100 (quoting
C.F.R. 404.1526)xee Sullivan493 U.S. at 531. The physical and mental condit
contained in the Listings are considersd severe that “they are irrebuttal
presumed disabling, without any specifinding as to the claimant’'s ability t
perform his past relevant work or any other jolh®5ter 81 F.3d at 828;

Listing 1.04(A) requires a finding afisability for an ndividual who has @

disorder of the spine (including degeneratiisgc disease) that results in comprom
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weakness) accompanied by segsarreflex loss and, if #re is involvement of thy
lower back, positive straight-leg raisingtésitting and supine).” 20 C.F.R. pt. 4(
subpt. P, app. 1, § 1.04.

As discussed above, Dr. Bean at one point opined that Plaintiff’'s combin

medical conditions equaled Listing 1.04(AThe ALJ gave little weight to Dr.
Berman’s opinion. In doing so, the ALJ notéet Listing 1.04(A) required evidenc

of nerve root compression, but DBerman did not reference the requir
neurological deficit. Instead, as noteyl the ALJ, Dr. Bermasimply mentioned &
long list of diagnoses, noraé which was new, and appeared to be improperly b
on the number of, or mere existence ofgiioses. Similarly, the ALJ found that L
Berman’s opinion regarding Plaintiff snanipulative limitations was based ¢
nothing more than diagnoses of carpalrtel syndrome and trigger finger. The A
found that Dr. Berman’s testimony was noommittal, internally inconsistent, ar
inconsistent with the record as a whaheluding Plaintiff's activities of daily living
and exercise regimen. (AR 22.)

An ALJ may reject the opinion ofr@on-examining physician by reference
specific evidence ithe medical recordsousa v. Callahari43 F.3d 1240, 1244 (9t

Cir. 1998);Andrews v. Shalalé3 F.3d 1035, 1041 (9thi1ICiL995). Here, the ALJ'$

reasons for rejecting Dr. Berman’s opinion were both legally sufficient and supy
by substantial evidence.
To begin with, the record supports the ALJ’s characterization of Dr. Bern

opinion as merely based uporethumber of diagnoses. Othtban recite a litany o

diagnoses found in the record — inchgli gastroesophageal reflux disordEr;

hypertension; type Il diabetes; total hysterectomy; hemorrhoids; hypothyroi

neck, back, knee and right shoulder pain; rdédgenerative joint disease of the kn
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disk bulge impingement; restless leg symde; myofascial pain; depression and

anxiety; a history of right carpal tunnepsar; left carpal tunnel syndrome; lumbar,
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cervical and thoracic spondylosis; right wiisndonitis and leftrigger finger — Dr.

Berman provided no basis for his opinion tAkintiff's impairments equaled Listing
1.04(A). SeeAR 36-37.) Indeed, Dr. Berman subseuflieclarified: “I said that she

was equivalent to the listingnentioned | thought because of the number of diffe
areas in which there was sympts or impairments.” (AR 40.)

The ALJ also fairly chracterized Dr. Berman’sestimony as internally

inconsistent. Initially, Dr. Berman opined tHatintiff's impairments were so severe

that they equaled Listing 1.04(A). Yet he also said that he would “go along” wit
prior ALJ’s determination that Plaintiff veacapable of performg a limited range o
sedentary work and further he was unable to “support a definite change” in Pla
condition after the date of the prior Al decision. (AR 39-40.) This testimor

conflicts with Dr. Berman’s opinion thalaintiff's impairments equaled Listing

1.04(A) beginning the day aftdre prior ALJ's decision.§eeAR 38, 41-42.)

In addition, the ALJ reasonably cdaded that Dr. Berman’s opinion wza
inconsistent with the record as a whols summarized by the ALJ, the record
devoid of evidence suggesting that Pliffisuffered from nerve root compression
symptoms of nerve root compression. DrrrBan’s opinion that Plaintiff was limite
in her ability to perform fine fingeringn opinion that was Bad upon the diagnos

of carpal tunnel syndrome, is not saif@int to equal a Listing requiremerg@ee

Tackett 180 F.3d at 1100 (“Medical equivalee must be Isd on medical

findings.” A generalized asg@n of functional problems not enough to establig
disability at step three.”) (citing 20 C.F.R. § 404.152@r generallsullivan 493
U.S. at 531 (“For a claimant to qualifyrf@enefits by showing that his unlistg
impairment, or combination of impairments,‘equivalent’ toa listed impairment
he must present medical findings equal wesiy to all the criteria for the one mo
similar listed impairment.”).

Furthermore, the ALJ considered tiIG that Dr. Berman relied upon, notir
that it showed prolonged distal latencytioé left median sensory and motor ne

11

14

rent

/

h the
f
ntiff’
Yy

S

or

|®X

h

|

2d

St

ver




© 00 ~N oo o s~ w N P

N RN N RN N N N NN R P R R R R R R R R
0o N o o A ON R O ©O 0O No o0 WwWN - O

with normal motor amplitude. The ALJ foundatithe medical record lacked relial
clinical evidence of carpatbnel syndrome. In particular, he noted the absenc

“definitive evidence of cqmal tunnel syndrome on examinations, such as show

of positive Tinel's or Phalen’s sign.” (AR9.) The ALJ further noted that Plaintiff

had worn a brace on her left hand libat she had also reported prolong
symptomatic relief with injections; that Plaintiff had a temporary problem of loc

in her right middle finger, but she had resded well to trigger finger release surgg

in 2015; and that she had benefited fronectipns and retained full range of motign.

In sum, the ALJ concludeddhcarpal tunnel syndrome had not been establishg
a medically determinable pairment, and even if it were, it was not “severe.” (j
19.)

The ALJ’s interpretation of the md&al evidence is a rational orfeee Orn
495 F.3d at 630 (where evidence is ceytible of more than one ration
interpretation, the Commissioner’s decisionst be upheld). In light of the recor
the ALJ did not err in rejecting Dr. Bean's opinion as inconsistent with t}
objective evidenceSeeThomas v. Barnhar278 F.3d 947, 957 (9t@ir. 2002) (an

ALJ “need not accept the opinion of any pieien, including a treating physician, |i

that opinion is brief, conclusory, and iregplately supported lglinical findings.”);
see also Schrader v. Colyig015 WL 1061681, at *9 (O. Cal. Mar. 10, 2015

(plaintiff failed to offer any viable theorgs to how his impairments combine

medically equal Listings 1.04(A)Bmith v. Colvin2015 WL 248281, at *3 (C.D.

Cal. Jan. 20, 2015) (claimant did not messting 1.04(A) although she had limite
range of motion because tte@ physician “consistentlyjound that [she] had ful

motor strength in the bilateral lower tesmities, normal reflexes, and negat

straight-leg raising tests”YGuerra v. Astrug2010 WL 5088774, at *7 (C.D. C4l.

Dec. 7, 2010) (plaintiff failed to meet burden of showing impairments equivalg
Listing 1.04(A) where claimant did not gfer a theory or evidence showing that
combined impairments equaled the Listing).
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Plaintiff's remaining contentions are nwell taken. Plaintiff argues that the

ALJ improperly relied upon medaily activities to rejecDr. Berman’s opinion
However, any errors in additional reasons provided by the ALJ were harmless

of the specific and legitimate reasons itlentified for discounting Dr. Berman

n ligl

S

opinion.SeeMolina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012). Next, Plaintiff

complains that the ALJ misled Dr. Beam by mischaracterizing the prior ALJ's

RFC. Plaintiff is correct that in the cmar of discussing the prior ALJ's RFC, t
ALJ erroneously stated that she was found tiinbiged to a range dfght work rather

than a range of sedentary wor8e@AR 38-40.) Nevertheless, this misstatement by

the ALJ has no bearing on the issue presentéus case — that is, whether the ALJ

provided adequate reasons for discounbingBerman’s testimony. Finally, Plaintif

—A

argues that the ALJ incorrectly explained the concept of res judicata during hi

guestioning of Dr. Berman. The ALJ’s expddion of that legal principle — which

similar to the Court’s discussi above — was not erroneouSe€AR 40.) Nor hag

Plaintiff explained how this alleged ernoould have any affeain the proper weigh

to be afforded Dr. Berman'’s opinion.

kkkkkkkkkkkkkk

For the foregoing reasons, IT IS OBRED that Judgment be enter

affirming the decision of the Commissionadadismissing this action with prejudice.

DATED: 8/17/2018
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ALEXANDER F. MacKINNON
UNITEDSTATESMAGISTRATE JUDGE
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