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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JOANNE MARIE JOHNSON,

o Case No. 2:17-cv-06989-GJS
Plaintiff

V.

_ MEMORANDUM OPINION AND
NANCY A. BERRYHILL, Acting ORDER
Commissioner of Social Security,

Defendant.

.  PROCEDURAL HISTORY
Plaintiff Joanne Marie Johnson (“Plafff") filed a complaint seeking review
of the decision of the Comssioner of Social Securigenying her application for
Disability Insurance Benefits D1B”). The parties filed consents to proceed befor
the undersigned United States Magisttatdge [Dkts. 8 and 11] and briefs
addressing disputed issues in the case.[Dki(“Pl. Br.”) and Dkt. 18 (“Def. Br.”)].

The Court has taken the pas’ briefing under submission without oral argument.

For the reasons discussed below, the Comisfthat this matter should be affirmed.

II.  ADMINISTRATIVE DECISION UNDER REVIEW
In June 2013, Plaintiff filed arpalication for DIB, alleging disability
beginning on January 20, 2011. [Dkt. A8iministrative Record (“AR”) 20, 155.]
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After Plaintiff's application was deniaditially and on reconsideration, a hearing

was held before Administrative Law Judgary L. Everstine (“the ALJ”) on March
22,2016. [AR 202, 60-81, 1082, 115-19.] On April 272016, the ALJ issued an
unfavorable decision. [AR 20-29.]

The ALJ applied the five-step sequeh&aaluation process to find Plaintiff
not disabled.See20 C.F.R. § 404.1520(b)-(g)(1At step one, the ALJ found
Plaintiff had not engaged in substantiaindgal activity since her alleged onset date
of January 20, 2011, through her date last insured offiMal, 2015. [AR 22.] At
step two, the ALJ found that Plaintgtiffered from the severe impairments of
rheumatoid arthritis and asthmdd.] At step three, the ALJ determined that
Plaintiff did not have an impairment oombination of impaments that meets or
medically equals the severitf one of the impairments listed in Appendix | of the
Regulations, (“the Lisngs”). [AR 24.] See20 C.F.R. Pt. 404, Subpt. P, App. 1.
Next, the ALJ found that Plaintiff had tihesidual functional capacity (“RFC”) to
perform a range of light work (20 CHE.§ 404.1567(b)), which involves no more
than occasional stair climbing, balamg, stooping, kneeling, crouching, and
crawling and does not involve any laddemdtling, operating of moving machinery,
or concentrated exposures to dust, fumesggpiratory irritants. [AR 24.] At step
four, the ALJ found that Plaintiff was altie perform her paselevant work as a
payroll clerk and job development specialisbugh her date last insured, as those
jobs were actually performed by Plaintiff and as generally performed in the natig
economy. [AR 28-29.]

The Appeals Council denied reviewtbe ALJ’s decision on July 17, 2017.
[AR 1-4.] This action followed.

Plaintiff raises the following issues challenging the ALJ’s findings and
determination of no-disability:

1. The ALJ erred in rejecting Plaifits testimony regarding her subjective

symptoms and functional limitations.
2
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2. The ALJ erred in rejecting the aypon of Plaintiff’s treating physician
regarding Plaintiff’'s functional limitations.
3. The ALJ erred in finding that Plaifithas the ability to perform her past
relevant work.
[Pl. Br. at 2-12.] Plaintf requests reversal and remand for payment of benefits d
in the alternative, remand for fudr administrative proceedingdd.[at 13-14.]
The Commissioner asserts that the AlLdécision should be affirmed, or in
the alternative, remanded for further developtérhe record. [DefBr. at 3-14.]

.  GOVERNING STANDARD

Under 42 U.S.C. 8§ 405(qg), the Court reviews the Commissioner’s decisiol

determine if: (1) the Commissioner’s fimgis are supported by substantial evideng

and (2) the Commissioner used correct legal stand&els.Carmickle v. Comm’r
Soc. Sec. Admin533 F.3d 1155, 1159 (9th Cir. 200Byewes v. Comm’r Soc. Sec.
Admin, 682 F.3d 1157, 1161 (9th Cir. 2012). “Swamtial evidence is more than a
mere scintilla but less than a preponderaitags;such relevant evidence as a
reasonable mind might accept asqadse to support a conclusionGutierrez v.
Comm’r of Soc. Secr40 F.3d 519, 522-23 (9th C#014) (internal quotation markg
and citations omitted).

The Court will uphold the Commissionedgcision when the evidence is
susceptible to more than oregional interpretationMolina v. Astrue674 F.3d
1104, 1110-11 (9th Cir. 2012). Howevtre Court may review only the reasons
stated by the ALJ in his decision “anthy not affirm the ALJ on a ground upon
which he did not rely.”Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007). The
Court will not reverse the Commissioneracasion if it is based on harmless error,
which exists if the error is “incaequential to the ultimate nondisability
determination, or that, despifiee legal error, the agerisypath may reasonably be
discerned.”Brown-Hunter v. Colvin806 F.3d 487, 492 (9th Cir. 2015) (internal
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guotation marks and citations omitted).

IV. DISCUSSION

A. Plaintiff's Subjective Symptom Testimony

Plaintiff contends that the ALJ fadeo provide sufficient reasons for
rejecting her testimongegarding her subjectiv®/mptoms and functional
limitations. [Pl. Br. 2-7.]

Once a disability claimant producesdaasnce of an underlying physical or
mental impairment that could reasonabéyexpected to produce the symptoms
alleged and there is no affirmative emte of malingering, the ALJ must offer
“specific, clear and convincing reasortg’reject the clanant’s testimony
concerning the severigf her symptomsTrevizo v. Berryhill871 F.3d 664, 678-
79 (9th Cir. 2017) (citation omittedgmolen v. ChateB0 F.3d 1273, 1284 (9th Cir.
1996). The ALJ must speaifilly identify the testimony that is being rejected and
discuss the evidence that undermines that testim8eg. Treichler v. Comm’r, Soc.
Sec. Admin.775 F.3d 1090, 1102-03 (9th Cir. 201Rgddick v. Chaterl57 F.3d
715, 722 (9th Cir. 1998%ee alsalrevizq 871 F.3d at 679, n.5 (clarifying that
“assessments of an individual’s testimony by an ALJ are designed to ‘evaluate
intensity and persistence of a claimant’s stongs . . . ,” and not to delve into wide-
ranging scrutiny of the claimant’s chamcand apparent truthfulness”) (quoting
Social Security Ruling 16-3p). If the Alslassessment of the claimant’s testimon)
Is reasonable and is suppaltey substantial evidence, it is not the Court’s role to
“second-guess” itRollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001).

Here, Plaintiff testified that she haignificant limitations in her ability to
work due to rheumatoid arthritis and plerns related to her hands, feet, shoulders
and back. [AR 25, 65, 69.3he claimed that she is alewalk only two blocks

before wanting to rest and cannot sit, stand, or lie down for long periods, as she

needs to change positions every 15 minufdfk 72-73.] Plaintiff alleged that she
4
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has pain in her fingers and toes, no feelimgser fingertips, and difficulty using her
hands for activities such as writing a lett@pening a bottle, arfalickling her belt.
[AR 73-74.] Plaintiff testified that she raeed Enbrel injections for her rheumatoi
arthritis for five years, which seemed“twork]| ] well for the first four years,” but
“tapered off” in the fifthyear. [AR 66.] Atthe time of her March 2016 hearing,
Plaintiff was taking prednisone and Noror her rheumatoid arthritis, as her
medical insurance (Medi-Cal) did natver Enbrel and her body had stopped
responding well to Enbrel. [AR 65-66.] diitiff testified that she was exhausted
and distracted from pain and her medimagi made her feel “foggy.” [AR 76.]

As set forth below, the ALJ offered spkci clear and convincing reasons for,
discounting Plaintiff's subjective testony regarding healleged debilitating
symptoms and impairment§&eeTlrevizq 871 F.3d at 678&molen80 F.3d at 1284.

1. Lack of Supporting Medical Evidence

The ALJ found that Plaintiff's statemerdencerning her extremely restrictive
limitations were not consistent with the ebjive medical record. [AR 26.] “While
subjective pain testimony cannot be regelcon the sole ground that it is not fully
corroborated by objective medical evidertte, medical evidence is still a relevant
factor in determining the severity of theicthant's pain and its disabling effects.”
Rollins 261 F.3d at 857See als@Burch v. Barnhart400 F.3d 676, 681 (9th Cir.
2005). The ALJ noted that the treatmeates from Plaintiff's rheumatologist, Dr.
Saman Thakker, indicated tHalaintiff’'s rheumatoid dhritis was “generally under
control with medication and her symptomsej@] stable.” [AR 25.] A review of
Plaintiff's medical records supports tA&J’s finding. For example, in March
2011, shortly after Plaintiff's alleged ongsktte, Dr. Thakker reported that Plaintiff
was “doing quite well” on Enbrel, despitense complaints of shoulder pain after
lifting a heavy grocery bag. [AR 25, 2910r. Thakker reported that Plaintiff’s
rheumatoid arthritis was in cliniceémission in November 2011, and described
Plaintiff as “doing well” in Februarg012, August 2012, and February 2013. [AR

5
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25, 282-83, 286, 288.] In addition, Dr. 'Kka&r noted that Plaintiff had not taken
any pain medications despite occasidtak-ups in February 2012, and that

Plaintiff hardly had “any pain” and had started applying for work by February 20
[AR 25, 282-83.] And, wite Plaintiff often complaied of some tenderness or

discomfort in various jointd.€., knees, shoulders, ankles, hands, toes, spine), D

Thakker did not report any fever, infections, synovitis, swellimggdema. [AR 25-
26, 281-83, 285-8891, 489.]

The ALJ also noted that Plaintiffigrimary treating physician, Dr. Gerald
Radlauer, found that Plaintiff's rheumatadhritis symptoms were generally unde
fair control with Enbrel. [AR 25, 317.While Plaintiff's rheumatoid arthritis
became symptomatic (arthges and myalgias) in June 2015, after Plaintiff had
stopped receiving Enbrel injections, Dr. Raddr reported that Plaintiff's myalgias
were controlled with Norcby July 2015. [AR 25, 516.]

Plaintiff asserts that in rejectingh&ubjective symptom testimony, the ALJ
selectively relied on Dr. Thakker's abd. Radlauer’s medical records from 2012
and 2013, which indicated that she weseihg well” and her “rheumatoid arthritis
symptoms were under ‘fair contrd [Pl. Br. at 5.] Although Plaintiff admits that
Enbrel “was effective in alleviating heneumatoid arthritis symptoms” in 2012 anc
2013, she argues that it was improper forAhd to rely on those “isolated portions
of the treatment records” to reject hiestimony, as she subsequently lost her

medical insurance and had to stop taking Entye2015. [PI. Br. at 5.] Contrary to

1 The ALJ also found that Plaintiffasthma was generally controlled with
medication. [AR 26.] Plaintiff had two Bpital visits in June 2013, for complaints
of shortness of breath and was diagnositd acute asthmaxacerbation, acute
flare of rheumatoid arthritjsand bronchitis. [AR 23246.] However, Plaintiff's
September 2013 chest x-ray was normal@ndRadlauer reported that Plaintiff's
asthma was under fair coak with medication in Deember 2013. [AR 26, 397,
461.] Since October 2014, [Radlauer consistently repodt¢hat Plaintiff's asthma
was asymptomatic and/or controlled wittedication. [AR26, 508, 512, 516, 520,
521, 532.]
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Plaintiff's argument, however, the ALJ dmdt selectively rely on medical records
from only 2012 and 2013. In finding that Plaintiff's subjective symptom testimor
was not supported by the medical evickenthe ALJ cited medical records
pertaining to the relevant period from h#éeged onset in 2011 tbugh her date last
insured in 2015. [AR 25-26.] And, as dissed, Plaintiff's medical records showe
that Plaintiff's symptoms from rheumataadthritis were generally controlled with
Enbrel injections from 2011 through 2014, and that Norco helped to alleviate
Plaintiff's symptoms after she stoppeéditeg Enbrel. Thus, the ALJ reasonably
concluded that the objective medical eande failed to supmpt the degree of
symptoms and limitations alleged by Pldint her testimony. Lack of supporting
objective medical evidence could therefbeerelied on to support the ALJ’s overal
conclusion based on the additional reasonsdtatthe opinion. [Pl. Br at 5; AR
25, 66, 282-83, 286, 28891, 317, 508, 516, 532.]

2. Search for Work After Onset Date and Part-Time Work After

Date Last Insured

The ALJ noted that Plaintiff attemptedftod work more than a year after hef

alleged onset date and adipavorked on a part-timéasis after her date last
insured. [AR 22, 26.] In Februa®p13, Plaintiff reported that she was having
hardly any pain and was trying to apply #job. [AR 283.] In May 2013, Plaintiff
again reported that she was trying todfwork. [AR 281.] From May 4, 2015 to
December 2, 2015, Plaintiff had a pant job and worked 16 to 19.5 hours a
week. [AR 22, 26, 63-64.The ALJ reasonably concluded that Plaintiff’'s search 1
employment and part-time work were amsistent with her testimony that she
suffered from disabling impairmés and limitations since 2015ee Bray v. Astrye
554 F.3d 1219, 1227 (9th Cir. 2009) (findingtkhe claimant recely worked as a
personal caregiver and sought out othepleyment since then was an adequate
basis for discounting the claimant’s testimorgge als®0 C.F.R. § 404.1571
(“Even if the work you have done was not substantial gainful activity, it may shdg
7
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that you are able to do more tkahan you actually did.”)tight v. Soc. Sec. Admin
119 F.3d 789, 792 (9th Cir. 1997) (in evating a claimant’s testimony, the ALJ
may consider “inconsistencies eithethis testimony or betaen his testimony and .
.. his work record . . . .”). Plaintiff gues that her prior attempts to find work did
not reflect an actual ability to sustain skkactivity, and her problems with focus,
concentration and frequent mistakes letléotermination from hrepart-time job.
[Pl. Br. at 6-7.] Neverthess, Plaintiff's search for wk indicated that she held
herself out as capable of working during time she alleged she was disabled ang
her performance of part-time work showedttehe had a capacity to work that far
exceeded her claimed limitationSeelight, 119 F.3d at 792To the extent the
evidence in the record sibject to more than one interpretation, the ALJ's
interpretation thereof was rational andsenable, and therefore the Court must
uphold it. See Rollins261 F.3d at 857.

Accordingly, the ALJ provided spdid, clear and convincing reasons
supported by substantial evidence to support the ALJ’s decision to discount
Plaintiff's subjective symptom testimony.

B. Dr. Radlauer’s Opinion

Plaintiff contends the ALJ erred lomproperly rejecting Dr. Radlauer’s
assessments of Plaintiff's work-relateoh€tional limitations. [Pl. Br. at 7-12 (citing
AR 446-48, 545-46).]

The ALJ is tasked with resolvirgpnflicts in themedical evidence See
Andrews v. Shalal&3 F.3d 1035, 1039 (9th Cir. 1999 general, a treating
physician’s opinion is entitled to more weight than an examining physician’s
opinion, and an examining physician’s apimis entitled to more weight than a
nonexamining physician’s opiniorsee Lester v. Chate81 F.3d 821, 830 (9th Cir.
1995). An ALJ must provide clear andnvincing reasons supported by substanti
evidence to reject the uncontradicted opmof a treating or examining physician.
Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005) (citingster 81 F.3d at

8
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830-31). If a treating or examining doctopinion is contradicted by another
medical opinion, an ALJ may rejectoily by providing specific and legitimate
reasons supported by substantial evidergayliss 427 F.3d at 1216. “This is so
because, even when contr@dd, a treating or examining physician’s opinion is st
owed deference and will oftdre ‘entitled to the greatest igét . . . even if it does
not meet the test for controlling weight.Garrison v. Colvin 759 F.3d 995, 1012
(9th Cir. 2014)quotingOrn, 495 F.3d at 633). An ALJ can satisfy the “substantid
evidence” requirement by “setting out aalked and thorough samary of the facts
and conflicting clinical evidence, stagj [her] interpretation thereof, and making
findings.” Garrison 759 F.3d at 1012 (internal gatibn marks and citation
omitted).

Dr. Radlauer began treating Plaintiif2008. [AR 433.] In October 2013,
Dr. Radlauer completed a medical smustatement assessing Plaintiff with
significant work-related limitations. [R 432-33.] Dr. Radlauer opined that
Plaintiff was limited to lifting and/or caying less than 10 pounds, standing and/or
walking less than 2 hours in an 8-hour iaay, and sitting less than 6 hours in an
8-hour workday. [AR 432-33.] Dr. Radlaudeund that Plaintiff needed to alternat
between sitting and standing constantly amdild need to use a cane if she walked
alot. [AR 433.] Dr. Radlauer alsop@rted that Plaintiff had limitations in
reaching, handling, feeling, and bat¢ang and was precluded from climbing,
stooping, kneeling, crouching, crawlirepd working in environments involving
heights, moving machinery, temperaturéremes, chemicalsnd dust. [AR 433.]

In February 2016, almost a year aféaintiff's date last insured, Dr.
Radlauer completed a secofehs restrictive medical source statement. [AR 545-

46.] Dr. Radlauer found that Plaintiff wasll limited to lifting and/or carrying less

than 10 pounds and standing and/or walkess than 2 hours in an 8-hour workday.

[AR 545.] Dr. Radlauer alsimund Plaintiff needed to alternate between standing
and sitting constantly and was precludedrfrie@eling (with fingertips) and working
9
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around heights, moving machinery, temparatextremes, cherals and dust. [AR
545-46.] But unlike in his earlier medicalsce statement, Dr. Radlauer found tha
Plaintiff could sit 6 hours in an 8-hour vkaolay, frequently balece and finger, and
occasionally climb, stoop, kneel, crouch, ckawach, and handldAR 545-46.]
The ALJ gave “little weight” to thevork restrictions assessed by Dr.
Radlauer, as they were unsupportedisyown treatment records and more
restrictive than those found by any other nsatisource. [AR 27.]instead, the ALJ
gave “great weight” to thstate agency medical consults, Dr. Pamela Ombres an(
Dr. M. Gleason, who found Plaintiff could pperm a range of light work, consistent
with the ALJ's RFC assessment. [AR 24-27, 86-92, 100-0j.As substantial
medical evidence contradicts Dr. Radlasi@pinion, the ALJ only needed to

provide specific and legitimate reasongorted by substantial evidence in the

record to discount his opiniorSee Bayliss427 F.3d at 1216. The ALJ did so hers.

The ALJ found that some of the “aWerestrictive” limitations assessed by
Dr. Radlauer were unsupported by atyective findings in his own treatment
notes. [AR 27.] As noted, Dr. Radlauem&dical records showed that Plaintiff's
rheumatoid arthritis symptoms were geaily controlled with Enbrel injections
from 2011 through October 2014, and aRé&intiff stopped taking Enbrel, Norco
helped to alleviate Plaintiff's symptts. [AR 317, 319, 32327, 331, 334, 341,
343, 347, 351, 434, 436, 438, 508, 516, 532.] Dr. Radklse frequently reported
that Plaintiff's peripheral vascular, nelmgic, and musculosketal examinations
were normal. [AR 460, 506-0%10-11, 514, 518, 522, 52630.] Dr. Radlauer’s
treatment notes and medical source statésraid not contain any information to
explain how Plaintiff's medical conditions could translate into the specific and
severe limitations tt he assessed.@, need to constantly alternate between
standing and sitting and lifting and/or cangiless than 10 pounds). Thus, the lac
of objective findings in Dr. Radlauertsvn medical records was a specific,
legitimate basis for discounting his opinioGee Connett v. Barnha@40 F.3d 871,

10
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875 (9th Cir. 2003) (upholding rejection toéating physician’s opinion as his own
treatment notes did not support exteestonclusions regarding the claimant’s
limitations); Bayliss 427 F.3d at 1216 (discrepancy between doctor’s recorded

observations regarding the claimant’s @aiities and statement that the claimant

could stand or walk for only 15 minutesaatime was a clear and convincing reasagn

for not relying on the doctor’s opinion).

The ALJ also observed that the worktrections assessed by Dr. Radlauer in
October 2013 conflicted, somewhat, witfe limitations that he assessed in
February 2016. [AR 27.] In October 20I%, Radlauer restricted Plaintiff to
sitting less than 6 hours in a workday, but by February 2016, Dr. Radlauer foun
that Plaintiff could sit a full 6 hours in a walay. [AR 27, 432, 545.] Dr. Radlauer
also reported that Plaintiff’'s postural limitations had significantly improved by
February 2016. [AR 27, 43846.] Dr. Radlauer’s ¢étlatment records, however,
provide no basis for Plaintiff's increasédhctional abilities. Therefore, the ALJ
properly accorded Dr. Radlauer’s opinion less weigde ConnetB840 F.3d at
875;Gabor v. Barnhart221 F. App’x 548, 550 (9th Cir. 2007) (“internal
inconsistencies” in phys@n’s report provided a proper basis for excluding that
medical opinion).

C. Past Relevant Work

Plaintiff contends that the ALJ faileéd include all of her limitations, as
described during her testimoapnd as assessed by Dr. Radlr, in the hypothetical
guestion posed to the vocational expant],as a result, the ALJ’s determination
that she is capable of performing her pagtvant work is nbbased on substantial
evidence. [PIl. Br. at 12 (citing AR 79)The Court disagrees. The ALJ gave
specific, clear and convimg reasons for discounting Plaintiff's symptom testimo
and specific and legitimate reasonsd@regarding Dr. Radlauer’s opinion that
Plaintiff had limitations that exceeded Pl#i's RFC, as set forth in the decision.
[AR 24-26.] Therefore, #n ALJ did not need to aorporate those rejected

11
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limitations into the hypothetical question pdsto the vocational expert. [AR 24,
79.] See Magallanes v. BoweBB1 F.2d 747, 756-57 (9th Cir. 1989) (hypothetica
guestions posed to a vocational expert nesdnclude all alleged limitations, but
rather only those limitations the ALJ fintis exist). Moreover, because all the
limitations identified in Plaintiff's RFC wre included in the hypothetical question,
the vocational expert’s testimony providadbstantial evidence for the ALJ’s step
four determination that Plaintiff was capaldf performing her past relevant work.
[AR 24, 79];Bayliss 427 F.3d at 1217 (the ALJ cauproperly rely on vocational
expert’s testimony as the hypothetical questmmntained all of the limitations that

the ALJ found credible and supported by sabsal evidence in the record”).

V. CONCLUSION
For all of the foregoing reasons, IS ORDERED that the decision of the
Commissioner finding Plaintiff not disabled is AFFIRMED.
IT IS SO ORDERED.

DATED: October2,2018

Y

GAIL J. STANDISH
UNITED STATES MAGISTRATE JUDGE
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